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PBEFACE. 


The  complaint  is  found  in  the  earliest  writers  on  onr  law, 
that  the  laws  and  costoms  of  the  reahn  are  not  pnt  into 
writing,  that  they  may  be  known  by  all  who  have  to  ad- 
minister or  to  obey  them  (a).  This  complaint  has  been 
continually  repeated,  under  an  ever  increasing  pressure  of 
the  inconvenience,  but  with  very  little  attempt  at  a 
remedy  (6),  up  to  the  present  time ;  when,  at  last,  it  has 
called  forth  some  more  decided  efforts  for  relief. 

These  efforts  have  already  produced  some  useful  results, 
chiefly  in  rendering  the  Statute  law  more  compendious  and 
accessible ;  but  in  the  direction  of  their  immediate  object  of 
reducing  to  writing  that  body  of  law  which  rests  upon 
custom  and  precedent,  they  appear  to  have  been  arrested 
by  the  preliminary  question  whether  the  written  exposi- 
tion of  law  should  take  the  form  of  a  Code  or  a  Digest ;  and 
much  discussion  &as  ensued  upon  the  essential  distinctions 
and  comparative  advantages  of  these  two  forms  of  a  corpus 
jwris,  but  without  any  conclusion  as  yet  upon  the  future 
course  of  proceeding. 

If,  as  seems  generally  agreed,  the  main  distinction  between 


^i)  See  Homers  Minor  of  Jtutioee,  Chap.  Y.  sect.  1,  8,  where  this  is 
reckoned  as  one  of  the  ''abusions ''  of  the  common  law. 

(5)  See  Bacon's  « Offer  of  a  Digest  of  the  Laws  of  England,"  Law 
TiMis,  p.  15. 
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a  Code  and  a  Digest  be  that  a  Code  is  the  immediate  ema- 
nation of  authority^  at  once  both  the  source  and  the  text  of 
the  law^  legislating  as  it  speaks  ;  while  a  digest  is  an  exposi- 
tion of  the  law  compiled  from  the  various  existing  sources^ 
having  no  independent  authority  beyond  the  credit  due  to 
the  compilation;  then  a  Code,  as  such,  is  necessarily  a 
public  undertaking  and  must  await  the  action  of  the  public 
powers.  It  is  at  once  seen  to  be  altogether  beyond  the 
scope  of  private  exertion  and  enterprise. 

But  if,  passing  over  this  extrinsic  point  of  difference,  it 
be  considered  that  either  Code  or  Digest  must  contain  the 
same  matter,  and  for  the  same  purpose,  namely,  that  the  law 
may  be  readily  accessible  to  all ;  and  that  for  this  purpose  it 
must  be  equally  an  object  with  either  that  it  should  be 
framed  in  the  most  serviceable  and  intelligible  form ;  also 
that  even  public  authority  mu^t  submit  to  the  laws  of  scien- 
tific order,  and  that  every  general  exposition  of  law,  whether 
Code,  or  Digest,  or  separate  Treatise,  to  be  practically 
convenient  and  useful,  must  conform  to  a  correct  method 
and  to  sound  principles  of  arrangement ;  then  it  may  be  seen 
that  a  wide  field  of  inquiry  lies  open,  in  which  private 
exertions  may  be  permitted  to  assist, — a  field  of  inquiry  in 
which  public  authority  can  stand  at  no  advantage,  and 
in  which  the  result  of  any  successful  exertions  would 
be  equally  applicable  either  to  a  Code  or  a  Digest, 
either  to  authoritative  or  unauthoritative  expositions  of 
law. 

The  following  work  is  an  essay  in  this  field  of  inquiry ; 
and  it  has  been  undertaken  and  executed  under  a  firm  con- 
viction that  an  essential  condition  of  obtaining  a  public 
Code  or  Digest,  whether  of  the  whole  or  of  detached  portions 
of  the  law,  will  be  found  in  the  attainment  of  correct 
principles  of  order.  The  law  has  here  been  carefully 
collected,  point  by  point  and  case  by  case,  as  found  in  its 
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various  sonrces,  and  lias  been  arranged  according  to  the 
connections  and  relations  of  the  matter^  with  the  view 
of  developing  the  principles  of  order  to  which  it  con- 
forms, and  by  means  of  which  it  may  be  presented  as 
harmonicas  and  coherent. 

The  law  of  property  in  land  has  been  selected,  on  this 
occasion,  as  the  subject  of  treatment, — a  branch  of  the  law, 
which,  although  from  its  special  character  in  English  law  it 
may  not  perhaps  be  thought  the  best  adapted  for  the  pur- 
pose, yet  from  its  necessary  importance  in  that  as  in  every 
other  system  of  jurisprudence  and  from  the  many  and  various 
interests  affected  by  it,  appears  to  be,  at  least  equally  with 
any  other,  worthy  of  attention  and  promising  in  practical 
results. 

The  law  of  property  in  land  has  hitherto  been  treated, 
for  the  most  part,  upon  the  bsisis  of  history ;  the  law  of  the 
present  day  is  made  intelligible  only  by  reference  to  that 
of  past  ages  j  and  through  a  long  course  of  changes,  more 
or  less  obscure,  we  derive  from  remote  antiquity  the  present 
form  of  aboriginal  institutions.  The  scientific  method  of 
treatment,  that  is,  a  treatment  having  reference  to  the 
internal  order  and  connections  of  the  subject  has  been 
thought  inapplicable  or,  at  least,  has  been  made  a  sub- 
ordinate consideration.  But,  while  the  necessity  of  the 
historical  method  in  the  present  state  of  the  law  may 
be  fully  recognised,  it  may  yet  be  maintained  that  an 
improved  order  of  treatment  may  be  employed  as  an  im- 
portant auxiliary.  The  scientific  method  of  treatment  is 
certainly,  in  general,  the  practical  one ;  and  it  may  be 
called  in  aid  for  presenting  the  living  law,  as  it  exists,  in  a 
more  accessible  and  efiGicient  working  form. 

The  question  of  a  Code,  as  to  this  branch  of  law,  ob- 
vionsly  depends   upon  the    possibility  of   separating  the 
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positive  results  of  the  law  &om  the  series  of  historical 
events  and  legislative  acts  through  which  they  have  reached 
us ;  abstracting  the  rules  of  law  from  their  various  sources^ 
and  sitting  and  arranging  the.i  in  a  uniform  siyle  and 
method ; — ^a  process  which  might  be  described  as  a  transla- 
tion of  the  law  from  an  historical  to  a  scientific  form  of 
exposition.  For  the  purposes  of  a  Code  law  must  be  dis- 
sociated from  history  and  must  appear  as  positive  law. 
Historical  development  finds  no  place  in  a  Code ;  nor  in- 
deed does  any  sort  of  discursive  explanation  or  argument. 
The  very  idea  of  a  Code^  as  constituting  the  law  itself,  not 
only  as  to  the  letter  but  also  as  to  formal  authority,  is  at 
once  self-sufficient,  and  precludes  the  introduction  of  any 
other  grounds  of  consideration  and  judgment.  The  order, 
consistency,  and  internal  relations  of  the  parts  comprise 
the  only  argument  and  explam^tion  therein  admissible. 

The  present  attempt  at  an  extended  application  ,of  the 
principles  of  order  may,  therefore,  serve  some  purpose  in 
pointing  out  some  of  the  difficulties  to  be  encountered  in 
the  undertaking  of  a  Code  of  this  branch  of  law.  It  may, 
perhaps,  shew  that  the  law  of  real  property  will  not  be  capable 
of  a  very  complete  systematic  arrangement,  until  it  has  been 
reduced  by  a  large  process  of  amendment  to  greater  harmony 
and  uniformity  in  its  component  elements.  It  will  certainly 
serve  to  show  how  extensive  a  space  in  the  statement  of  the 
law  is  at  present  necessarily  occupied  in  explaining  the 
sources  of  the  law,  their  diversity,  and  the  remote  deduc- 
tion of  their  origin. 

The  present  work  makes  no  pretence  of  competing  with 
or  improving  upon  the  existing  treatises  upon  the  various 
matters  here  included  by  a  more  complete  or  more  accurate 
statement  or  discussion  of  the  matter  of  the  law ;  in  this 
respect  it  aims  merely  at  giving  the  law,  as  it  exists,  with 
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such  accnracy  and  completeness  as  is  reasonably  to  be  ex- 
pected in  an  elementary  and  compendious  work.  The 
reader  is  referred  to  the  numerous  well  approved  treatises 
on  the  various  branches  of  real  property  law  for  further 
details  and  for  the  discussion  of  special  points  of  doubt 
and  difficulty.  But  for  the  advantageous  perusal  of  those 
treatises  it  is  for  the  most  part  requisite  that  the  reader  or 
student  should  be  prepared  with  a  clear  conception  of  the 
subject  in  general ;  and  the  present  work  may,  it  is  hoped, 
be  found  useful  in  contributing  some  means  towards  the 
attainment  of  such  a  conception. 

With  respect  to  fullness  of  detail,  however,  there  may  be 
claimed  on  behalf  of  a  treatise,  arranged  with  especial  refer- 
ence to  order  and  unity  of  plan,  the  capacity,  at  least,  of 
comprising  an  extensive  degree  of  detail  within  compara- 
tively narrow  limits  of  space ;  because  the  order  itself  should 
serve  to  indicate  many  analogies  and  connections,  distinc- 
tions and  qualifications  in  the  several  parts  of  the  subject, 
which  in  a  more  detached,  or  less  methodical  treatment  of 
the  same  topics  require  to  be  noticed  with  particularity  on 
every  occasion,  in  order  to  prevent  misapprehension  arising 
from  a  too  general  style  of  expression. 

It  may  be  further  observed  that  a  subject  arranged  upon 
a  scientific  order,  provided  that  order  be  the  correct  one,  is 
capable  of  being  readily  and  without  confusion  extended 
into  indefinite  detail  by  the  mere  process  of  continued 
development.  Wherefore,  to  assist  those  who  may  have 
occasion  to  pursue  their  inquiries  further  on  any  point  the 
necessary  authorities,  including  all  the  more  recently  reported 
cases,  have  been  here  coUected  in  the  notes. 

As  the  chief  object  in  view  has  been  to  enforce  the  con- 
clusion that  the  essential  virtue  of  a  digest  is  to  be  found 
in  the  order  of  arrangement,  it  has  not  been  thought  worth 
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while  to  contrive  or  adhere  to  any  strict  formality  of  style. 
Much  care  has  been  taken  that  the  staten^ents  of  the  law 
should  be  accurate^  clear^  and  concise^  and  as  nearly  as 
possible  in  the  language  of  the  original  sources ;  some  care 
has  also  been  taken  to  preserve  a  certain  general  uniformity 
of  expression ;  but  it  has  been  found  convenient  frequently 
to  admit  some  explanatory  observations^  and  to  cite  some 
illustrations  from  decided  cases^  which  may^  perhaps^  be 
considered  informal  and  irregular  in  a  work  bearing  the  title 
of  a  Digest  of  law. 

In  a  Code  or  authoritative  Digest  a  more  formal  and 
perhaps  legislative  style  would  be  expected,  and  a  stricter 
condensation  of  matter.  Such  a  work  would  probably  be 
framed,  after  the  model  of  existing  codes,  with  an  exact  sub- 
division into  articles  and  paragraphs,  numbered,  perhaps, 
for  convenience  of  reference.  In  the  present  far  slighter 
undertaking  the  attempt  at  such  an  elaboration  of  form, 
while  it  would  have  caused  much  additional  labour,  would 
have  imposed  a  great  restriction  upon  the  freedom  of  treat- 
ment, and  would  have  imported  into  the  work  an  assump- 
tion of  perfection  and  completeness  to  which,  in  its  present 
state,  it  makes  no  pretence. 


If  an  excuse  be  required  for  the  separate  publication  of 
the  first  two  Parts  of  the  work,  beyond  the  indulgence  that 
may  be  asked  for  an  undertaking  which,  with  every 
care  for  compression,  has  been  found  greatly  to  exceed  the 
moderate  limits  originally  contemplated,  it  may  perhaps 
be  allowed  in  the  embarrassment  caused  by  impending 
changes  in  the  law.  In  the  course  of  preparing  this  volume 
the  Supreme  Court  of  Judicature  Act,  &bo  largely  unsettling 
the  relations  of  law  and  equity,  has  become  an  accomplished. 
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thongh  deferred^  fact ;  and  the  Land  Titles  and  Transfer 
Act,  with  its  compukory  system  of  Registration,  an  assured 
expectation.  The  former  act,  together  with  the  Vendor 
and  Purchaser  Act,  1874,  containing  amongst  various 
provisions  supplementary  to  the  former  Act,  the  im- 
portant enactment  by  which  the  priority  and  protection 
hitherto  allowed  in  equity  to  the  legal  estate  has  been 
abolished,  have  been  noticed  in  this  volume,  so  far  as  can  be 
safely  ventured  before  they  have  been  judicially  interpreted. 
But  the  Registration  Act  promises  such  extensive  changes 
in  regard  to  the  transfer  of  land  and  the  practice  of  con- 
veyancing, involving,  as  it  does,  an  entirely  new  and  exclu- 
sive mode  of  conveying  the  legal  title,  that  it  would  be 
useless  to  attempt  any  further  progress  with  the  Part  of 
the  work  to  which  these  matters  belong,  until  the  Act  has 
been  finally  settled  by  the  legislature.  The  Parts  still 
awaiting  publication  are,  in  other  respects,  in  an  advanced 
state  of  preparation ;  and  it  is  calculated  that  they  may  be 
contained  in  another  volume  of  equal  bulk  with  the  present. 
The  Parts  contained  in  this  volume  are  sufiGiciently  complete 
in  themselves  to  admit  of  separate  publication ;  but  the  author 
respectfully  deprecates  a  final  judgment  upon  his  work  be- 
fore seen  in  its  integrity,  because  many  matters  may  appear 
here  deficient  which  are  reserved  for  their  appropriate  place 
in  a  later  Part,  and  he  would  prefer  that  it  should  be  judged 
by  the  complete  scheme  rather  than  by  the  mode  of  execu- 
tion in  detail. 
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Bights  disimgniahed— ^*«ra  in  rem—juram  personam. 

Subjects  of  property  distiiigiiiflhed — ^land  and  goods. 

Property  in  land  and  goods  distinguished — estates  in  land 
— ^rarious  uses  of  land  as  subject  of  property — title  and 
possession. 

Principles  of  the  ciyil  law  of  property. 

Bsglish  law  of  property  in  land — possessory  and  future  estates 
— -differenoe  between  the  English  and  the  oiyil  Uw. 

IMstinction  of  things  as  real  and  personal — ^real  and  personal 
property — ^real  and  personal  actions. 

Order  of  treatment — estates  in  land — ^land  as  subject  of  pro- 
perty— transfer  of  property  in  land — law  of  persons,  as 
affecting  property  in  land. 

Sources  of  English  law — ^law  of  freehold  tenure — law  of  custo- 
mary tenure— equity — uses — ^trusts — statute  law. 

Amngement  of  the  work  into  Parts. 

Jurisprudence  distinguishes  Rights,  using  the  tenn  in  Kgw,^ 
the  siaHict  legal  meanings  into  the  two  classes  of  RiglitSjf«(f?i»reM^d 
to  Things  and  Bights  against  Persons,  familiarly  known  ■^"~**'"'^*^**"*' 
in  the  civil  law  by  the  terms  jura  in  rem  and  jura  in 
persona/m  (a). 


(a)  ''The  distinction  between 
rights  —  is  that  all-pervading  and 
important  distinction  which  has 
beni  assumed  by  the  Boman  In- 
stitntioiial  writors  ss  the  main 
groundwork  of  their  arrangement : 
namely,  the  distinction  between 
rights  tn  rem  and  rights  in  per- 
mmam  ;  or  rights  which  avail  against 
persons  ffensrally  or  unirersally,  and 
tights  which  aTulexdusiTcly  against 
certain  or  determinate  persons.  The 


terms  'im  in  rem '  and  *  jui  inper- 
9onam  were  dcTised  by  the  civilians 
of  the  middle  ages,  or  arose  in  times 
still  more  recent.  I  adopt  them 
without  hesitation^for  of  all  the 
numerous  terms  by  which  the  dis- 
tinction is  expressed,  thev  depiote  it 
the  most  adequately  and  toe  least 
ambiguously/'  2  Austin  Jur.  82, 
Lect.  ziv ;  8  lb.  189.  Compare  1 
Ortolan  Inst.  Fart  2,  tit.  2,  Des 
Droits,  p.  491,  7th  ed. 


2  INTRODUCTION. 

Jmraiurtm.  Bights  to  things^  jti/ra  in  rem,  have  for  their  sabject 

some  material  things  as  land  or  goods^  which  the  owner 
may  use  or  dispose  of  in  any  manner  he  p]eases  within 
the  limits  prescribed  by  the  terms  of  his  right.  A 
right  of  this  kind  imports  in  all  persons  generally 
the  con*elative  negative  dnty  of  abstaining  from  any 
interference  with  the  exercise  of  it  by  the  owner ;  and  by 
enforcing  this  dnty  the  law  protects  and  establishes  the 
right.  Bnt.  a  right  of  this  kind  does  not  import  any 
positive  duty  in  any  determinate  person^  or  require  any 
act  or  intervention  of  such  person  for  its  exercise  and 
enjoyment  (a). 


jurainpH^  Bights  agaiust  persons^  jWa  inpersonamij  on  the  other 

hand^  have  for  their  subject  an  act  or  performance  of  some 
certain  determinate  person^  as  the  payment  of  money^  the 
delivery  of  goods  and  the  like.  A  right  of  this  kind 
imports  the  correlative  positive  legal  duty  in  the  deter- 
minate person  to  act  in  the  manner  prescribed.  It 
depends  for  its  exercise  or  enjoyment  upon  the  perform- 
ance of  that  duty^  and  is  secured  by  the  legal  remedies 
provided  for  a  breach  of  performance.  This  class  of 
rights  includes  the  rights  arising  from  contracts  and  aU 
transactions  of  the  nature  of  contract^  which  form  the 
branch  of  law  known  as  the  Law  of  Contracts  (6).  The 
present  work  treats  of  the  former  class  of  jura  in  rem, 
and  of  only  one  subject  of  that  class. 

TiM  mifcgaota  of       Bights  to  things,  Jura  in  rem,  vary  and  are  distinguished 
tii^Sahed.        accordiug  to  the  things  or  material  subjects  in  the  use  or 
disposal  of  which  the  right  consists. 

Things,  as  subjects  of  property,  may  be  referred  to  two 
principal  kinds,  distinguished  by  qualities  inherent  in  their 
nature. 

The  one  kind,  which  may  be  designated  by  the  general 

(a)  S^iAiuitin  Jur.  38,  Leet.  ziv.  (b)  AuBtin,  supra.    See  Leake  on 

Contracts,  IntroductioD. 
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term  Land,  is  diaracterised  by  tibe    abstract  physical  Land, 
qualities : — ^that  the  subject  is   immoveable  and  inde- 
structible ;  that  the  use  and  enjoyment  of  it  is  perpetual 
and  uniformly  continuous. 

The  other  kind^  which  may  be  designated  by  the  Good*, 
general  term  Ooods,  is  characterised  by  the  qualities : — 
that  they  are  moveable  and  perishable ;  that  the  use  and 
enjoyment  of  them  is  not  perpetual  nor  uniform^  but  is 
transitoiy  and  exhaustible.  They  are^  in  various  degrees^ 
conflumed  or  destroyed  in  using^ — qiLce  in  ipso  usu  con- 
stmi/untur. 

These  two  classes  are  designated  in  the  Roman  civil 
law  after  their  most  characteristic  quality^  by  the  terms 
''  moveable ''  and ''  immoveable/' — res  mohiles  and  res  im- 
mobiles  or  quae  soli  sunt  (a). 

The  distinctions  of  quality  in  the  subjects  of  property  Properdin  laad 
form  the  ground  of  important  differences  in  the  law.         tin^^ed.^"' 

By  reason  of  the  perpetuity  and  uniform  continuity  of  Batatesiniand 
the  use  of  Lamd  the  Aiture  use  may  be  considered  sepa- 
rately from  the  present  possession^  and  may  be  limited  or 
measured  out  by  intervals  of  time  and  treated  in  distinct 
property  or  properties.  It  is  true^  the  use  and  posses- 
sion of  land  in  specie  cannot  be  anticipated ;  it  flows  on 
uniformly  and  concurrently  with  the  progress  of  time  by 
which  the  property  is  measured  out;  but  though  the 
possession  be  deferred,  the  fiitnre  use  or  property  is 
capable  of  presently  defined  ownership^  with  a  present 
power  of  sale  or  exchange  whereby  it  may  be  made  avail- 
able for  present  purposes.  The  total  or  indefinite  exten- 
sion^  as  to  duration^  of  property  in  land  may  thus  be 
portioned  out  by  means  of  successive  intervals  of  use 
into  separate  properties^  measured  by  terms  of  years^  or 
by  lives^  or  other  specified  times  or  events  of  certain  or 
uncertain  occurrence.    In  this  manner  are  produced  the 

(a)  See  1  Ortolan  Ixut.  Fart  1.      Code  Oiyil,  liv.  u.  tit.  1.      ' 
tit.  2,  Des  Choses,  p.  401. 
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AbBolnto  pro- 
perij  in  goods 


variotiB  Estates  in  land  which  are  familiar^  at  leasts  to 
English  JorispTxidence  {a). 

But  Goods,  as  a  chiss^  by  reason  of  their  transitory  and 
perishable  nature  are  incapable^  except  in  a  slight  degree^ 
of  this  mode  of  treatment^  and  the  property  in  such 
subjects  is,  in  general,  simple  and  absolute. 

There  are,  however,  included  in  this  class  of  things 
subjectB  of  various  degrees  of  permanency,  which  may, 
therefore,  in  corresponding  degrees  be  assimilated  to  land 
in  legal  treatment.  Accordingly,  the  general  legal 
doctrine  that  the  property  in  goods  must  be  simple  and 
absolute  is  largely  qualified  by  various  concurrent  legal 
doctrines  and  principles ;  such,  for  instance,  as  the  law 
of  bailment,  or  the  deliveiy  of  the  possession  of  goods 
under  contracts  for  special  and  limited  purposes. 
Also  English  Courts  of  Equity  by  means  of  the  doctrine 
of  trusts  create  temporary  and  substitutional  interests  in 
property  of  this  kind;  and  by  the  peculiar  equitable 
doctrine  of  conversion  it  may  be  impressed,  for  many 
purposes,  with  the  quaKty  of  permanence,  and  may  be 
distributed  in  as  many  and  complicated  estates  and 
limitations  as  land  itself. 
TheT«iou.«e.  Land,  again,  is  a  complex  subject,  subservient  to  a 
j^Jot^of  propeife.  great  variety  of  beneficial  uses,  some  derived  from  the 
surface,  some  from  the  regions  above  and  below  the  sur- 
face, some  from  the  various  productions  of  the  land, 
animal,  vegetable,  and  mineral ; — and  some  of  the  uses 
and  profits  of  land  are  so  far  independent  and  separable 


(a)  "An  estate  in  the  land  is  a 
time  in  the  land,  or  land  for  a  time, 
and  there  are  dirersities  of  estates, 
which  are  no  more  than  diversities 
of  time,  for  he  who  has  a  fee-simple 
in  land  has  a  time  in  the  land  with- 
out end,  or  the  land  for  time  without 
end,  and  he  who  has  land  in  tail 
has  a  time  in  land  or  land  for  time 
as  long  ae  he  has  issue  of  his  hody, 
and  he  who  has  an  estate  in  land  for 
life  has  no  time  in  it  longer  than  for 


his  own  life,  and  so  of  him  who  has 
an  estate  in  land  for  the  life  of 
another  or  for  years."  Flowden, 
555. 

"  All  estates  are  but  times  of  their 
continuances. — There  are  two  sub- 
stantial and  essential  differences  of 
estates,  the  one  limiting  the  times, 
— and  the  other  maketh  difference 
of  possession,  as  remainder ;  all 
other  differences  of  estates  are  but 
accidents."    Bacon's  Tracts,  p.  887> 
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from  the  rest  that  they  may  be  appropriated  as  dis- 
tinct snbjects  of  property.  Such  are  the  rights  of 
taking  minerals^  rights  of  common^  rights  of  way^  and 
nnmerons  other  rights  of  using  land  for  profit,  or  for 
mere  convenience.  Whence  arises  an  extensive  branch 
of  law  concerning  the  various  uses  and  profits  of  land 
and  their  separate  appropriation. 

On  the  other  hand,  the  kind  of  property  designated 
by  the  term  goods,  while  it  comprises  many  species  of 
things  each  subservient  to  a  distinct  purpose,  does  not 
admit,  as  to  specific  things,  of  a  like  division  into  separate 
uses  and  property;  and  there  is  no  corresponding  branch 
of  law  relating  thereto. 

Again,  by  reason  of  the  fixity  and  permanency  of  land  Title  and  potf« 
the  difficulty  of  ascertaining  and  identifying  any  portion 
is  inconsiderable^  and  the  title  is  conveniently  referred  to 
reoords  and  documentary  evidence.  Property  in  land,  with 
few  exceptions,  is  transferred  only  by  written  instruments; 
while  aU  future  estates  and  interests,  which  form  so  large 
a  proportion  of  that  class  of  propert^,  being  incapable  of 
possession,  rest  entirely  upon  documentary  title.  Posses- 
sion of  land,  if  wrongfully  taken,  can  always  be  restored; 
and  mere  possession,  though  presumptive  evidence  of 
fight,  is  of  no  efficacy  whatever  against  proof  of  a 
rightful  title ;  nor  is  prolonged  possession  of  any  avail 
except  by  .the  operation  of  time  in  extinguishing  adverse 
claims  (a). 

On  the  other  hand,  by  reason  of  the  moveable  andTiUeaadpoflSM* 
fluctuating  nature  of  goods  and  the  consequent  difficulty  •^"'"^ 
of  tracing  and  identifying  them,  and  by  reason  also  of 
the  use  lying  for  the  most  part  in  consumption,  possession 


(a)  **With  regard  to  retil  pro- 
perfcj,  the  poflseBtion  is  oonBidered 
as  nothing,  but  the  tifele  only  is 
looked  to.*'  Farke,  B.,  in  JSoy- 
daU  T.  M'Miehaa,  1 C.  M.  &  R.  177. 
"The  law  giTee  no  special  priTilege 
to  the  koj^  of  poeeeision. — TJn&v 
the  ftatttte  of  limitations  this  court 


has  nothing  to  do  with  the  nature, 
origin  or  duration  of  the  defendant's 
possession,  but  simply  whether  the 
plaintiff  has  or  has  not  proceeded  in 
due  time  after  the  aooruer  of  his  right 
of  suit."  L.  B.  8  Ch.  897  ;  42  L. 
J.  0. 302,  in  Vwie  y.  Vane, 
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is^  in  general^  taken  as  sufficient  proof  of  property,  and 
the  mere  transfer  of  possession  as  a  sufficient  act  of  con- 
veyance. Possession,  if  wrongfully  taken^  can  seldom  be 
restored;  and  it  generally  happens  that  the  only  practicable 
restitution  is  by  compensation  in  value. 


PrimripieBof  the     In  the  Boman  civil  law  and  the  systems  founded  upon 
property.  it,  as  the  Frouch  '  Code  Civil,'  the  capacity  of  land  to  be 

appropriated  in  possessory  and  future  interests  is  not 
directly  recognised.  Property  in  land  and  in  goods  is 
reduced  to  one  and  the  same  system  of  rules,  subject 
only  to  necessary  modifications  in  detail.  Property, 
strictly  so  called,  whether  in  land  or  in  goods,  things 
immoveable  or  moveable,  is  entire,  indivisible,  and 
absolute.  Bights  of  temporary  possession,  so  far  as  they 
are  recognised,  are  not  considered  as  infringing  upon  the 
integrity  of  property,  but  are  ranged,  together  with 
rights  to  detached  uses  and  profits,  in  a  separate  class 
under  the  denomination  of  jwra  in  re  aliend  or  simply 
DomiKium  and  /MTa  iu  re  and  opposed  to  domimwnh  or  ju8  in  re  propria. 
A  corresponding  distinction  is  marked  in  the  terms 
corporis  dominus  and  is  qui  jua  hcubet,  the  former  having 
possession  and  the  latter  merely  a  qiLOsi  possession; — 
also  in  the  classification  of  things  as  res  corporales  and 
res  incorporcdeSf  quoe  injure  consistvnt  (a). 


jura  tn  re. 


Bngiiehiawof        The  fiiU  recognition  of  possessory  and  future  property 

pro     7  in      .  ^  Isjii  may  be  said  to  constitute  the  characteristic  feature 

of  the  English  system.    It  is  made  a  leading  distinction 

FofweeBory  and  by  Blackstonc  that  '^  ostates,  with  regard  to  the  time  of 

ftitore  estates.       •  i     •  ■  j.  •  1 1  i         •  •  ■ 

then*    enjoyment,  may  either  be  in    possession  or  in 
expectancy  {b)  -/^   and  upon  this  capacity  of  sustaining 


(a)  2  AuBtin»479;  8  lb.  187 )  Sa- 
vignj  on  Possession,  b.  1,  §  it.  xii.^ 
in  Perr/s  Transl.  76, 131 ;  1  Ortolan 
Inst.  447,  509,  7th  ed. ;  Code  Civil, 
lir.  ii.  tit.  ii.,  De  laPropri^t^,  tit.  iii.» 
De  rUsufruit,  etc.  In  the  French 
code  substitutions  of  ownership  are 


absolutely  prohibited.  Art.  896 }  wi^ 
an  exception  in  favour  of  children. 
Art.  1048 ;  and,  where  no  children, 
in  favour  of  brothers  and  sisters, 
Art.  1049. 
(I)  2  Blackst.  Com.  163. 
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fatnre  estates  depends  all  tlie  intricacy  of  limitations 
occnmng  in  the  settlement  and  distribntion  of  land. 

The  cause  of  this  difference  between  the  Boman  and  Difference 
English  systems  seems  to  lie  in  the  derivation  of  the  and  Bngiiih 
latter  from  the  Feudal  system;  under  which  the  originally 
precarious  interest  of  the  tenant  became  gradually  esta- 
blished as  a  fixed  estate  or  property  in  the  land  as  against 
the  lord^  whose  property  was  thereby  converted  into  a 
reyersionary  or  future  estate.     The  principle  of  division 
of  estates  thus  instituted  was  subsequently  worked  out 
by  conveyancers  and  sanctioned  by  the  courts  to  the  full 
capacity  of  the  subject  for  such  mode  of  treatment^  and 
in  subservience^  it  must  be  presumed,  to  the  exigencies  of 
the  public.     The  Legislature  interfered  but  seldom  with 
this  process   of  development;   and  even  its  occasional 
interference  has  operated  in  most  cases  in  aid  of  the 
principle  by  £Etcilitating  the  creation  and  disposition  of 
future  estates,  and  by  liberating  future  estates  and  interests 
from  their  ancient  dependance  upon  the  present  seisin 
or  possession  (a). 

On  the  other  hand,  the  English  law  of  property  in  goods,  ^o  fatnre  pro. 
conforming  to  the  different  nature  of  the  subject,  does  not  '^*'^ 
admit  the  same  mode  of  limitation.     According  to  Black- 
stone  : — '^  By  the  rules  of  the  ancient  common  law,  there 
could  be  no  future  property,  to  take  place  in  expectancy, 
created  in  personal  goods  and  chattels ;  because  being 
things  transitory,  and  by  many  accidents  subject  to  be  lost, 
destroyed,  or  otherwise  impaired,  and  the  exigencies  of 
trade  requiring  also  a  frequent  circulation  thereof,  it  would 
occasion  perpetual  suits  and  quarrels,  and  put  a  stop  to 
the  freedom  of  commerce,  if  such  limitations  in  remainder 
were  generally  tolerated  and  allowed.''  (6). 

(c)  "  While  in  this  country,  and  so  many  important  oonseqaenoeS) 

in  erery  other  oountrr  whose  juris-  utterly   dissimilar,    the   distinction 

pmdenoe  is  of  a  fbodal  extraction,  between  them  in  the  ciyil  law,  except 

the  difference  between  real  and  per-  in  the  term  of  prescription,  is  seldom 

■onal,  or  immoreable  and  moyeable  discoverable."    Butler's  note  to  Co. 

property  is  so  strongly  marked,  and  Lit.  191  a,  II.  2 ;  and  see  lb.  V.  8 ; 

the  legal  qualitiee  and  incidents  of  Butler's  note  to  Feame,  O.B.  667^ 
the  tin>  species  of  property,  are  in  {b)  2  Blackst.  Com.  898. 
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Things  real  sad 


BmI  and  par- 
lonal  property. 


Distiiiotioii  de- 
riTed  from  real 
aodperaoiuJ 
actiou. 


Thus  it  appears  that  in  the  English  law  property  in 
land  and  property  in  goods  are  regulated  upon  different 
systems^  and  require  to  be  treated  as  separate  branches 
of  law. 

According  to  English  law  the  subjects  of  property 
are  divided  into  Things  real  and  Things  personal. 
The  class  of  Things  real  comprises  land^  and  all  the 
separate  uses^  profits  and  interests  in  land  which  are 
capable  of  being  treated  as  separate  subjects  of  property. 
The  class  of  Things  person^  comprises  goods  and  all 
things  moveable.  The  terms  Real  property  and  Per^ 
sonal  property  follow  for  the  most  part  this  division  of 
things  the  subjects  of  property  (a). 

The  terms  real  and  personal  were  originally  applied^ 
following  the  civil  law^to  actions^  which  were  distinguished 
as  real  and  personal,  in  rem  and  in  personam :  the 
former,  claiming  to  recover  the  thing  in  specie,  were 
appropriate  to  land,  which,  as  being  immoveable  and 
indestructible,  was  always  at  hand  to  answer  the  claim ; 
the  latter,  claiming  to  recover  compensation  or  damages, 
applied  to  injuries  to  the  person  and  property,  including 
moveable  things  as  not  being  adaptable  to  recovery  in 
specie.  Hence  the  terms  real  and  personal  were  after- 
wards transferred  to  the  subjects  of  property,  to  the 
deprivation  of  which  such  actions  were  appropriate,  and 
they  were  so  used  in  the  time  of  Coke  (6). 


(a)  2  BUclEBt.  Com.  16,  884,  389, 
897 ;  3  lb.  117, 144.  But  the  term 
personal  property  inclades  certain 
interests  m  land  known  as  chattels 
real,  to  be  explained  hereafter, 
and  it  further  includes  all  rights 
arifling  out  of  contracts  and  rights  of 
action. 

(jb)  Bracton,  7  h;  101  5-102  h. 
According  to  Coke,  "goods  or 
chattels  are  either  personal  or 
real.  Personal,  as  beasts,  household 
stu£^  and  such  like,  called  per- 
sonal, because  for  the  most  part 
they  belong  to  the  person  of  a  man, 
or  else  for    thnt    they  are  to  be 


recovered  by  personal  actions.  Real, 
because  they  concern  the  realty,  as 
terms  for  years  of  lands  or^  tene- 
ments, and  such  like."  Co.  Lit. 
118  b  i  see  lb.  lb,  6  a. 

Blackstone  explains  penoncU  pro- 
perty as  consisting  in  **  property 
which  may  attend  a  maa*s  person 
wherever  he  goes,  and  from  thence 
receires  its  denomination."  This 
explanation  of  its  scope  and  deriva- 
tion would  confine  it  to  moveabUs^ 
and  it  would  then  conform  in 
extent  with  the  international  maxim 
mobiUa  seguuniur  personam^  but  it 
is    not    wide    enough    to    include 
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The  abstract  consideratioiis  above  noticed  respecting  order  of  t^Mt. 
property  in  land  may  serve  as  a  goide  to  the  distribution  ^"^ ' 
of  the  subject  or  order  of  treatment.  They  may  be 
referred  to  the  three  following  heads^  Bsmelj, — The 
varions  ei^tates  and  interests  admissible  in  land  in 
general ; — -The  specific  nature  and  qualities  of  land  as  the 
subject  of  property ; — ^And  the  title  and  modes  of  transfer 
of  property  in  land. 

For  the  purpose  of  investigating  the  various  estates  Eiutee  in  laod. 
and  interests  which  may  be  had  in  land^  that  quality  of  the 
subject  only  need  be  considered  upon  which  the  limita- 
tion of  estates  isbased^  namely^  perpetuity  and  uniformity 
of  use;  abstracting  and  reserving  for  after  consideration 
the  various  specific  uses  and  modes  of  enjoyment  of 
which  land  is  capable^  some  of  which  may  be  found  to 
£gJ1  short  of  or  deviate  from  the  assumed  basis  of  limita* 
tion^  and  consequently  to  require  modifications '  of  the  * 
general  law  of  estates  in  its  application  to  the  subject 
in  specie. 

Property  in  a  subject  of  the  standard  quality .  here 
assumed  admits  of  variation  only  in  two  respects^ 
namely^  in  the  quantity  or  duration  of  the  possession^ 
and  in  the  time  when  the  possession  is  to  begin.  And 
accordingly  this  Part  of  the  work  will  treat  of  the 
roles  of  law  regulating  the  limitation  of  estates^  and  will 
be  conveniently  divided  into  two  Chapters  treating  re- 
spectively of  the  limitation  of  estates  as  to  quantity  or 
duration^  and  of  the  limitation  of  future  estates. 

The  inquiry  may  then  be  directed  to  the  specific  nature  iMtd  m  sobjeot 
of  land  as  subject  of  property.    Land  will  here  be  con-    ^"^ 
sidered  as  it  exists  in  &.ct^  a  complex  subject  constituted 
of  many  and  varied  specific  uses  and  profits^  all  of  which^ 
so  fiar  as  they  are  important  in  law^  must  be  passed  in 
review. 

diatidft  veal  or  pcnonftl  intensts  in  884  $  see  li^ke  y.  Lord  Carber^^ 
land,  to  be  expuined  hereafter.  8  L.  B.  16  Bq.  461,  that  chattels  real 
Bkokat.  Oom.  144;  and  aee  S  lb.  16,      are  not  witnm  the  above  maxim. 


10  INTBODUCnOK. 

Upon  such  review  it  will  appear  that  land^  to  a  con- 
siderable extent^  deviates  firom  the  assumed  standard  of 
perpetuity  and  uniformity ;  some  of  the  uses  and  profits 
of  land  are  not  uniform^  but  recurrent  at  intervals; 
others  are  neither  uniform  nor  recurrent^  but  occasional 
only.  Therefore^  the  system  of  limitation  of  estates^ 
founded  on  the  assumption  above  made^  cannot  be 
applied  without  the  modifications  in  respect  of  use  and 
enjoyment  required  to  meet  such  cases  of  deviation. 
These  wiU  appear  in  the  apportionment  and  restriction  of 
the  rights  of  use  and  enjoyment  appropriated  to  the 
various  estates  and  interests  previously  defined. 

Again^  as  already  noticed^  some  of  the  uses  of  land  are 
found  to  be  capable  of  being  detached  from  the  general 
ownership  and  appropriated  in  separate  property.  One 
person  may  be  entitled  to  the  land  in  corpore  while 
another  is  entitled  to  rights  of  using  it  for  various  pur- 
posesj  or  to  rights  of  taking  or  sharing  certain  of  the 
profits  derivable  from  St.  Therefore^  to  complete  the 
treatment  of  land  as  subject  of  property  the  law  re- 
gulating these  separable  and  detached  incidents  will  have 
to  be  considered. 

Accordingly^  this  Part  of  the  work^  dealing  with  land 
as  the  subject  of  property,  will  treat, — ^firstly,  of  all  the 
elements  of  use  and  enjoyment  comprised  in  that  com- 
plex subject ;  such  are  mines  and  minerals,  timber  and 
crops,  water  and  watercourses,  buildings,  fixtures,  and 
all  matters  whatever  which  may  appertain  to  land  as  the 
subject  of  property. — Secondly,  of  the  quantity  of  use 
and  enjoyment  appropriate  to  the  various  estates  in  land, 
and  the  restrictions  imposed  by  reason  of  their  limited 
duration. — Thirdly,  of  the  uses  and  profits  of  land  which 
may  be  separated  from  the  general  ownership  and  held  in 
different  property ;  such  are  rights  of  common,  rights  of 
way  and  the  other  numerous  rights  of  use  and  profit  which 
may  be  had  or  taken  in  or  out  of  the  land  of  another. 

Having  discussed  the   various  estates  and  interests 
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whicli  may  be  had  in  land  in  general^  and  all  the  Tmufer  of  pro- 
specific  nses  which  are  comprehended  in  land  as  the 
subject  of  property,  the  enquiry  remains  as  to  the  title  or 
the  modes  of  acquiring  property  in  land,  or  rather,  as  to  the 
modes  of  transfer  or  transmission  of  property,  for  it  can  only 
be  acquired  by  some  process  of  transfer  or  transmission. 
Theories  of  original  acquisition,  by  virtue  of  occupancy 
or  otherwise,  are  purely  speculative  and  obviously  have 
no  place  in  a  system  which  deals  with  property  in  the 
condition  of  an  accomplished  institution.  In  such  a 
system  all  things  are  assumed  to  be  already  in  property, 
and  no  scope  is  left  for  acquisition  by  other  means  than 
the  regular  legal  processes  of  transfer. 

The  transfer  of  property  in  land  is  effected  by  act  of 
the  owner,  or  by  act  of  law.  Transfer  by  act  of  the 
owner  is  effected  either  inter  vivos  or  by  last  will.  Under 
the  former  head  it  is  necessary  to  show  the  powers  of 
alienation  incident  to  the  various  estates  in  land,  and 
the  modes  and  forms  prescribed  for  exercising  them. 
Under  the  latter  head  it  is  necessary  to  show  the  power 
of  testamentary  disposition  and  the  formaUties  prescribed 
for  wills.  Transfer  by  act  of  law  takes  effect  upon  certain 
occasions,  as  death,  marriage,  bankruptcy,  execution  and 
process  of  law  and  the  like,  which  will  require  to  be 
enumerated  and  explained.  This  Part  of  the  work,  there- 
fore, dealing  with  the  Transfer  of  property  in  land,  will 
treat  of  the  above  matters  in  order. 

There  will  remain  still  to  be  considered  the  effects  on  Law  of  penons 
the  law  of  property  caused  by  the  personal  condition  of  Jlrtylin  ilSi*™' 
the  owner.  The  person,  as  owner  of  property,  has 
hitherto  been  considered  as  a  single  person  sui  juris, 
abstracted  from  the  complications  of  joint  ownership 
and  from  all  the  variations  of  the  status  or  condition  of 
the  person.  The  general  doctrines  of  personal  status 
and  conditions  belong  to  the  Law  of  Persons.  But  the 
law  of  property  becomes  modified,  when  applied  to  per- 
sons impressed  with  such  conditions,  as  also  when  applied 
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to  combinations  of  interest  in  a  nomber  of  persons. 
These  modifications,  in  a  general  system  of  law,  might 
perhaps  be  properly  referred  to  that  department  which 
treats  of  the  Law  of  Persons ;  but  in  treating  the  Law  of 
Property  in  a  detached  form  they  require  to  be  noticed  in 
order  to  make  the  subject  complete.  There  remains, 
therefore,  a  Part  of  the  work,  supplementary  to  the 
former  Parts,  dealing  with  the  effects  and  modifications 
caused  in  the  law  of  property  by  the  number  and  by  the 
special  stahis  and  conditions  of  persons,  as  owners. 

The  scheme  of  treatment  above  indicated  will,  it  is 
conceived,  form  a  convenient  and  sufficient,  if  not  in  all 
respects  scientifically  accurate,  arrangement  for  a  Digest 
of  the  English  law  of  property  in  land.     But  in  entering 

sourcM  of  upon  the  matter  of  that  branch  of  law  there  occurs  at  the 
"*  ^*  outset  a  peculiar  difficulty  in  the  way  of  systematic  treat- 
ment of  any  kind^  in  the  circumstance  that  the  sources  of 
the  law  are  not  homogeneous.  There  is  no  single  source 
or  standard  of  authority  to  which  the  law  on  all  points  is 
to  be  referred,  and  which  can  be  tacitly  assumed  on  all 
occasions,  as  the  basis  of  statement  and  argument. 
There  exist  concurrently  several  systems,  sprung  from 
distinct  historical  sources,  and  developed  independently 
through  distmct  lines  of  progress;  framed  on  different 
technical  principles  and  producing  different  and  in  many 
points  contradictory  sets  of  rules ;  but  which  combinedly 
constitute  the  English  law  of  real  property.  These  have 
to  be  compared  and  duly  subordinated  in  operation  in 
order  to  discover  the  resultant  regulative  effect. 

The  various  sources  here  referred  to  may  be  summarily 
enumerated  as  follows  : — 

uw  of  freehold       The  law  of  Freehold  tenure,  being  the  common  law  of 
the  realm,  generally  applicable  to  all  land  therein. 

Lew  of  cusio.         The  law  of  Customary  tenure  applicable  to  particular 
"""^     "*"*     lands  only,  which   are   commonly  known   as  lands  of 


INTBODUCTJOK. 


18 


customary  or  copyhold  tenure.  This  law^  where  it  exists^ 
is  ooncnrrent  with  the  former^  being  engrafted  upon  it  by 
local  custom.  It  is  composed  in  part  of  general  customs 
applicable  to  all  such  lands^  and  partly  of  special  customs 
prevailing  only  in  particular  places. 

Concurrently  with  the  above^  property  in  land  has  from  Bqni^. 
an  early  date  been  regulated  by  the  system  of  Eqvdiy,  as 
administered  in  the  Court  of  Chancery  and  its  branches ; 
which  courts  while  recognising  the  rules  of  freehold  and 
customary  tenure^  has  exercised  a  jurisdiction  to  control 
and  modify  their  effect^  by  compelling  the  legal  owner  to 
deal  with  the  land  at  law  according  to  the  rules  and 
principles  of  equity. 

The  system  of  equity^  in  its  application  to  land^  may 
again  be  divided  into  two  periods  : — The  system  of  Uses  um». 
or  equitable  property  before  the  passing  of  the  Statute 
of  Uses.  Uses  by  that  statute  were  converted  into  legal 
estates ;  and  the  doctrines  of  uses^  after  the  passing  of 
the  statute,  became  matter  of  legal  cognisance  and  juris- 
diction. — ^And  the  system  of  Trusts  or  n^odem  equitable  Tmsta. 
property  in  land,  which  remains  within  the  exclusive 
jurisdiction  of  the  Courts  of  Equity  (a). 

In  addition  to  the  above  systems  or  sources  of  law  Butat«  iaw. 
there  is  to  be  noticed  a  large  body  of  Statute  la/w  by 
which  they  have  been,  sometimes  collectively,  sometimes 
separately,  from  time  to  time,  modified  and  amended. 


(a)  ''IfciiiieoeiMtytotakeiiotioe 
of  the  different  interests  in  land  at 
this  daj.  There  are  three  kinds: 
first,  the  estate  in  the  land  it- 
self, the  ancient  oommon  law  fee. 
Secondlj,  the  use;  which  was  ori- 
ginally  a  creature  of  equitjr,  but 
since  the  statute  of  uses,  it  draws 
the  estate  in  land  to  it;  so  that 
they  are  joined  and  make  one  legal 


estate.  Thirdly,  the  trust ;  which 
the  oommon  law  takes  no  notice  of, 
but  which  carries  the  beneficial 
interest  and  profits  in  this  court, 
and  is  still  a  creature  of  equity,  as 
the  use  was  before  the  statute." 
WUlet  T.  Sand/ord,  1  Yes.  sen.  186, 

rHardwicke    L.  C.      Compare 
Hayes    Conv.    ch.  ir.  6th    ed. 
p.  110. 
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These  statutes  may^  for  the  most  part^  be  considered 
and  treated  as  constitutive  parts  of  the  systems  to  which 
they  respectively  relate. 

In  attempting  to  construct  a  systematic  body  of  law 
out  of  these  apparently  discordant  materials  the  problem 
presented  is  to  obtain  the  compound  results  of  the  various 
sources  in  the  form  of  positive  rules,  and  to  state  and 
arrange  them  in  an  uniform  style  and  method.  But  the 
rules  of  law  are  found  so  deeply  rooted  in  their  peculiar 
sources  and  so  dependent  upon  those  sources  for  their 
relative  efficacy  that  it  is  impossible  entirely  to  sever 
the  connection  or  to  leave  the  sources  wholly  out  of  con- 
sideration. It  is  impossible^  for  instance^  to  give  an 
intelligible  exposition  of  freehold  property  in  land^  as  it 
exists^  without  referring  at  some  length  to  the  principles 
of  feudal  tenure  and  the  leading  statutes  and  events 
which  have  brought  it  to  its  present  form.  Estates  in  fee 
simple  and  entails  can  only  be  understood  by  referring  to 
their  gradual  development.  It  would  be  useless  to  men- 
tion the  name  of  copyhold  or  anythin&f  concemins:  it. 
without  entering  upon  L  origin  andZyation  in  history! 
Laws  founded  on  custom  can  only  be  explained  by 
reference  to  the  origin  and  growth  of  the  custom. 

So^  likewise^  with  the  distinctive  sources  and  nature  of 
Law  and  Equity^  the  changes  effected  by  the  Statute  of 
Uses^  and  many  other  matters  of  the  like  kind.  These 
matters  essentially  require  some  extended  explanation^ 
and  do  not  admit  of  a  mere  statement  of  results  in  the 
form  of  positive  law. 

This  difficulty^  in  dealing  with  what  may  be  described 
as  the  historical  element^  may,  it  is  conceived,  be  best 
met  by  devoting  a  separate  Part  of  the  work  to  a  concise 
account  of  the  various  Sources  of  the  law,  sufficient  to 
explain  their  distinctive  origin  and  character,  and  their 
present  scope  and  operation.  This  Part  of  the  work  vriil 
be  introductory  to  the  subsequent  Parts,  which  may  then 
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be  confined^  as  strictly  as  the  subject  will  permit^  to  the 
body  of  the  law^  as  it  exists  at  present^  with  such 
Teferenoes  only  as  occasion  may  require  to  the  sources 
fi^m  whence  it  is  derived. 

The  work  will  accordingly  be  arranged  in  the  following  Arraogemeator 

.,>     ,  ib«  work  into 

rarts : —  paru. 

Part  I.  The  Sources  of  the  law. 

Part  II.  Estates  and  interests  in  land. 

Part  m.  Land  as  the  subject  of  property. 

Part  IV.  Transfer  of  property  in  land. 

Part  V.  The  law  of  Persons,  as  affecting  property  in 
land. 

The  subdivisions  of  these  Parts  will  appear  in  the 
course  of  the  work. 
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PAET  I. 


THE  SOURCES  OP  THE  LAW. 

Chafteb.  I.    The  law  of  Freehold  tenure^  as  sub- 

sisting  at  common  law. 
n.    The  law  of  Customary  tenure. 
III.    The  law  of  Uses^  as  incorporated  in 
the  common  law  by  the  Statute  of 
Uses. 
lY.    The  law  of  Trusts  and  equitable  pro- 
perty in  land. 

The  Sources  of  the  law  of  property  in  land  will  be 
treated  in  this  Part  in  the  above  order  according  to  the 
arrangement  proposed  in  the  Introduction. 


17 


CHAPTER  I. 


THE  LAW  OP  FREEHOLD  TENURE, 

Section  I.  Tenure. 

II.  Estates  of  freehold  tenure. 

III.  Seuin  and  oonrejance  of  freehold  estates. 

lY.  Descent,  and  disposition  hy  will.. 


Section  I.    Tenure. 

Temire—- snbtenore  — infeudation — Bub-infendation— -statute  quia 

empiarei. 
Manors  —  demesne  land  —  seryices — court  baron  —  creation  of 

manors — extinction  of  manors — reputed  manors — customary 

tenants  and  customaiy  court. 
Serrioes  of  tenure — ^Knight  service— escuage^special  forms  of 

knight  serrice. 

Socage  tenure — rent  service— special  forms  of  socage  tenure 
— ^burgage — garelkind— ancient  demesne. 

Frankalmoign. 
Incidents  of  tenure  —  homage  —  fealty — ^wardship — ^marriage — 

relief — ^heriots — fines — aids — escheat. 
Statute  12  Gar  II.,  abolishing  feudal  incidents  and  conyerting 

tenures  into  common  socage. 

The  law  of  freehold  tenure  is  derived  from  the  feudal 
system ;  it  stiU  retains  much  of  its  original  feudal  form,  ' 
and  is  expressed  in  terms   and  phrases  which  can  be 
rightly  interpreted  only  by  reference  to  their  feudal  origin. 

The  feudal  system  of  property  in  land^  as  established  Tenure. 
in  England^  was  based  on  the  theory  that  all  land  held 
by  a  subject  was  derived  originally  by  grant  from  the 
crown,  as  sovereign  lord  or  owner; — that  land  could 
not  be  held  by  a  subject  in  absolute  independent 
ownership,  for  such  was  the  exclusive  prerogative  of 
the    crown; — ^but   that  all  land  was  held  under   o])li- 
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gation  of  duties  and  services,  imposed  either  by  force 
of  law  or  by  express  terms  of  the  grant ;  whereby  a 
relation  was  constitated  and  permanently  maintained 
between  the  tenant  and  the  crown  called  the  tenure  of 
the  land]  characterised  by  the  qoality  of  the  duties  and 
aerrices  upon  which  the  land  waa  held. 

In  like  manner  the  tenants  of  the  crown  might  grant 
out  parts  of  their  land  to  sub-tenants  upon  similar  terms 
of  rendering  services,  thereby  creating  a  sub-tenure  or 
relation  of  tenure  between  themselves,  as  memie  or  inter- 
mediate lords  and  their  grantees  as  tenants  ;  but  without 
affecting  the  ultimate  tennre  under  the  crown  as  lord 
paramount  (a).  A  tenure  without  the  interposition  of. 
any  mesfie  lord  was  called  a  tennre  in  capite  or  tenure  in 
chief  (6). 
iDhDdKioB.  The  estate  of  tlie  tenant  in  tihe  land  was  called  a  fend/- 

fief,  or  fee; — the  infendation  or  grant  wae  effected  by  the 
ceremony  of  feoffment  or  delivery  of  the  land  by  the  lord 
to  the  tenant  to  be  held  by  him  upon  the  terms  then  ex- 
pressed or  implied ; — and  the  tenant  was  thereby  invested  ■ ' 
with  the  eeiein  or  actual  possession  of  the  land  (c). 

BtaiBUftfa  The  power  of  sub-infeudation,  by  which  sub-tenurea 

ins  iBb-inftiid^'  were   created,  was   taken  away  by  the    statute    Quia 

emptore3,18  Ed.  I.,  c.  1,  (a.d.  1290,)  which  enacted  "  that 

from  henceforth  it  shall  be  lawful  to  every  freeman  to 

{a)  "ForthebetlerunderatandiDf;  tenant  bj  promiae  and  oath  to  bs 

'      of  that  whioh  shaJl   be  sitid  here-  true  and  faithful   to  him    for  the 

after,  it  ii  to  be  known,  that  finl^  tenements   holdon   of  him,    which 

there  u  no  land  in  England  in  the  eabmiuion  ii  called    homage   and 

haudi  of  OUT  lubiect  but  is  holdea  leaitj,  according  to  the  tenure  re- 

of  Ber-  eeFTod."    Co.  Lit.  65  a ;  Hargrare's 

within  note  (1)  lb. ;  Co.  Lit.  la,   92  1 1 

leriTed  Butler's  note  to  Co.  Lit.  191  a,  V. 

ire  the  "  This    uniTBrmlitj    of    tenure    ii 

i  para-  peculiar  to  England."    lb. 

lediata  (i)  Co.  Lit.  lOS  a ;   Har^Te'g 

within  note  (3)  lb.    It  seams  that  in  the 

indent  absence  of  proof  of  meeae  tenure, 

if  their  itwill  beprcsamedto  be  immediatol; 

rents,  under  the  crotrn.    See  Dot  t.  JPnJ- 

xt  also  fent,  12  East,  96. 

of  hi.  (c)  Co.  Lit.  lb,  9  a. 
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sell  at  his  own  pleasure  his  lands  and  tenements,  or  part  of 
them ;  so  that  the  feoffee  shall  hold  the  same  lands  or 
tenements  of  the  chief  lord  of  the  same  fee  by  such  ser- 
vice and  customs  as  his  feoffor  held  before/'  - 
(  Since  this  statute  no  tenant  can  alien  or  grant  his  fee 
to  be  held  of  himselL  The  statute  admitt^  the  right 
of  the  tenant  to  dispose  of  the  fee,  but^iipon  a  feoffment 
being  made,  the  land  was  to  be  held  by  the  feoffee  of  the 
next  superior  lord  of  whom  the  feoffor  held  before,  and 
by  the  same  services  (a). 

Before  the  statute  the  tenant,  though  he  might  by 
sub-infendation  have  created  a  new  tenure  of  himself  as 
lord,  could  not  transfer  or  get  rid  of  his  own  tenure, 
with  its  attendant  duties  and  services,  without  the  licence 
of  the  lord.  TL^  "^-^tntftj  w^^W-^a^bling  him  frorn  RpTi-  _ 
infeudation,  enabled  him  fireely  and  without  licence  to 
aUen  his  own  teliure  (b)^ 

The  statute  extends  only  to  the  sale  or  alienation  of 
the  entire  fee  or  estate  in  the  land  (c.)  By  aliening 
the  land  for  a  partial  or  less  estate,  reserving  the  ulterior 
estate  in  the  fee,  a  species  of  sub-tenure  or  imperfect 
tenure  might   stiU  be  created  {d). 

A  grant  of  land  &om  the  crown  under  the  feudal  system  Himon. 
usually  conferred  rights  of  jurisdiction  and  other  sove- 
reign rights  or  franchises  within  the  territory,  by  virtue 
of  which  it  was  constituted  a  manor.  The  larger  manors, 
comprising  inferior  manors  and  lordships  held  of  them 
by  Bob-infeudation,  were,  in  early  times,  often  called, 
with  some  slight  distinctions  of  meaning,  honours  and 
baronies. 

In  regard  to  toccitory,  a  manor  comprised  the  portions  Dememe  lands 
of  the  fee  retained  iu  possession  by  the  lord  himself, 
called  the  dme«ne  lands,  terroi  dominicalea^  and  the  por- 

(a)  Lit.  t.  140;    Co.  Lit  98  b ;      note  (2)  lb.,  &  aath.  there  cited. 
Bradshaw  r,  Lawson,  4  T.  B.  443.  (c)  18  Ed.  L  c.  i.  8.  8. 

(h)  See  Go.  Lit.  48  a ;  Hargnre's         (d)  See  po»t,  p.  42. 
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WaatolMd. 


Court  Bftroii. 


tiions  granted  in  fee  to  tenants  by  sab-infeudation  to 
hold  of  the  manor  by  services^  terra  tenementales,  of 
which  the  lord  retained  the  seignory  and  services.  There 
might  also  be  waste  land^  not  as  yet  in  occupation^  used 
in  common  by  the  tenants  of  the  manor  for  pasturage 
and  like  purposes ;  but  the  title  remained  in  the  lord^  who 
might  from  time  to  time  approve  or  appropriate  the  waste, 
subject  to  the  rights  exercised  over  it  by  his  tenants. 

In  regard  to  jurisdiction,  the  manor  comprised  a  court 
called  the  Court  Baron  or  Lord's  Court,  having  two  dis- 
tinct branches  or  courts.  The  superior  or  freehold  branch 
of  the  court  was  constituted  of  the  tenants  holding  fees 
of  the  manor,  who  were  bound  by  their  tenure  to  give 
suit  or  service  at  the  court,  as  judges  ;  and  their  jurisdic- 
tion extended  to  pleas  concerning  the  lands  thus  held  of 
the  manor. 

The  aggregate  of  these  rights  and  incidents  constituted 
a  manor  in  the  legal  acceptation  of  the  term ;  and,  ac- 
cordingly, a  manor  is  described  in  law  as  consisting  of 
demesne  lands,  and  seignories  and  services  anciently 
united  thereto,  together  with  the  jurisdiction  of  a  court 
baron ;  all  of  which  elements  are  necessary  to  constitute 
a  perfect  manor  (a). 


(a)  Perkins,  b.  670 ;  Co.  Lit.  58 
0,  b ;  Co.  Cop.  8.  31 ;  Spelman 
Gloss.  *  Manerium.'  As  to  the  dis- 
tinction of  the  demesne  lands  and 
the  lands  in  tenure,  see  Co.  Lit.  17a ; 
Jtt.'Oen,  T.  Parioiu,  2  C.  &  J. 
279,  and  the  authorities  cited  in  the 
judgment.  As  to  the  right  of  the 
tenants  over  the  waste  and  of  the 
lord  to  approTe  the  waste,  with  and 
without  the  consent  of  the  tenants, 
see  Boulcot  v.  Winmill^  2  Camp. 
261 ;  BbUs  t.  Thompton^  L.  R.  6 
Ch.  732  ;  Warrick  t.  QueeiCt  Coll. 
Ow,  lb.  716. 

Numerous  conjectures  have  been 
made  as  to  the  derivation  of  the 
word  manor.  A  plausible  one  is 
from  the  French  word  mesner  to 
goTem,  which  Coke  notices  as  most 
agreeing    with    the   nature    of    a 


manor — ^*for  a  manor  in  these 
days  signifieth  the  jurisdiction  and 
royalty  incorporate,  rather  than  the 
land  or  site."  Co.  Cop.  s.  31 ; 
approved  by  Watkins,  Cop.  p.  7. 
In  this  view  of  a  manor  it  is  in- 
cluded in  the  list  of  Franchises,  the 
definition  of  a  franchise  being, — "  a 
royal  privilege  or  branch  of  the 
king's  prerogative,  subsisting  in  the 
hands  of  a  subject."  2  Blackst. 
Com.  37.  Manor  has  also  been 
derived  a  manendoy  as  being  tlie 
sea*^  of  the  feudal  lord.  Co.  Lit. 
68  a,;  Spelman;  2  Blackst.  Com. 
90.  Manors,  together  with  most 
of  the  other  elements  of  feudality, 
are  said  to  have  had  their  com- 
mencement, historically,  in  England 
in  Saxon  times.  Co.  Lit.  58  b ; 
and  see  1  Spence  Eq.  Jur.  p.  64^  and 
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Afler  tlie  statute  Quia  empiores  no  new  manor  conldcrefttionof 
be  created.  The  grant  of  a  fee  no  longer  created  a  ™*°°"' 
seignoiy  and  tenure,  for  the  grantee  held  of  the  superior 
lord  and  not  'of  the  grantor.  THie  lord,  therefore,  could 
not  create  freehold  tenants  to  hold  a  court  baron,  which 
is  an  essential  element  in  the  constitution  of  a  manor. 
Moreover,  manors  are  sanctioned  only  by  prescription  or 
ancient  custom ;  hence  the  king  himself,  though  he  can 
create  a  new  tenure,  cannot  create  a  perfect  manor  at  the 
present  day  (a). 

A  manor  may  become  extinguished,  aB  a  perfect  manor,  Extin.«onof 
by  the  severance  of  the  demesne  lands  from  the  seignory  ""**"• 
and  services  of  the  lands  in  tenure ;  as,  if  the  lord  trans- 
fer to  some  stranger  the  services  of  all  his  tenants,  and  BjBeTeranceof 
reserve  unto    himself  the  demesnes ;   or,  if  he    grant  services. 
away  the  demesnes  and  reserve  the  services.     A.  manor 
may  also  be  extinguished  by  the  extinction  of  the  services ;  By  extinction  of 
as  if  the  lord  purchase  all  the  land  of  the  freeholders,    ^•®'^^™^- 
or  release  unto  his  freeholders  all  their  services  (6). 

A  manor  might  also  be  extinguished  by  failure  of  the  Bjfioiiireof  the 
court  baron.  Two  freeholders  of  the  manor,  at  least, 
were  necessary  to  hold  the  court  baron ;  consequently,  if 
this  number  of  tenants  failed,  the  court  could  no  longer 
be  constituted,  and  the  manor,  without  a  court  baron, 
ceased  legally  to  exist  (c) . 

But  in  all  the  above  cases  of  extinction,  though  the  Bepatedmanon. 
manor  no  longer  exists  in  its  legal  integrity,  it  may  con- 
tinue as  a  manor  by  repute,  nomine  tcmtum ;  and  it  may 
still  be  attended  with  such  of  the  rights  and  incidents 


authorities  there  referred  to.  But 
thej  were  consolidated  into  a  system 
of  general  application  at  the  Con- 
qnot.     1  Spence,  90. 

(a)  Co.  Cop.  8.  31 ;  see  Bradshaw 
T.  Lamson,  4  T.  R.  443. 

{b)  Co.  Cop.  8.  31 ;  Sir  Moyle 
lUeVs  Case,  6  Co.  Bep.  63  a. 

{e)  Co.  Lit.  58  a;  Co.  Cop.  s. 
81 ;  see  CheUwood  v.  Crew,  WHlee, 
614 ;  Bradehaw  y.  Lawsan,  4  T.  B. 
448.    Thejurifldiotion  of  the  Court 


Baron  in  writs  of  right  oonoeming 
lands  within  the  manor  was  ex- 
pressly abolished  by  3  &  4  WilL  IV. 
c.  27, 8. 86,  and  in  all  other  matters 
the  court  has  been  either  superseded 
or  fiiUen  into  disuse.  See  a  prori- 
sion  for  the  surrender  of  manorial 
courts  in  which  debts  or  demands 
may  be  recovered,  9  &  10  Yiot. 
c.  95  (the  County  Courts  Act), 
S.14. 
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of  the  original  manor  as  may  remain  unaffected  by  the 
legal  extinction  (a), 
oastomifcry  or         It  mav  hcrc  bc  mentioned  that  besides  the  freehold 

copyhold  teoAiitfl     '  , 

tenants  holding  fees  of  the  manor,  there  is,  in  many 
manors,  a  class  of  tenants  occnpying  parts  of  the 
demesne  lands  without  acquiring  fees  or  freehold  estates. 
They  hold  under  a  distinct  tenure  known  as  customary  or 
copyhold  tenure,  which  forms  the  subject  of  the  next 
Chapter  of  this  Part.  Corresponding  to  which  is  the 
cnatomuy  Court  customary  branch  of  the  Court  Baron  having  jurisdiction 
over  these  customary  tenancies  of  the  demesne  lands. 
In  this  branch  of  the  coui*t,  the  lord  or  his  steward 
is  the  judge;  and  it  may  still  be  held  though  the 
freehold  branch  of  the  Court  Baron  may  have  become 
extinct  (6). 

Another  distinct  court  frequently  existed  as  a  franchise 
of  a  manor  called  the  Court  Leet,  exercising  a  general 
criminal  and  administrative  jurisdiction  within  the  manor. 
This  court  was  not  a  necessary  incident  of  a  manor,  but  ap- 
pertained to  the  lord  only  by  special  prescription  or  special 
grant  of  the  franchise  from  the  crown ;  its  jurisdiction  has 
been  wholly  superseded  by  other  courts  and  officers  (c). 


Court  Leet 


Senricesof 
tenure. 


Tenures  were  distinguished  by  the  character  of  the 
services.  The  chief  distinction  of  services  was  between 
those  of  a  military  or  protective  character,  and  those  of 
an  agricultural  or  profitable  character;  on  which  was 
founded  the  corresponding  distinction  of  tenures  into 
knight  service,  servitium  ndlitare,  and  socage,  soca^ 
gium  (d). 
Knight  aerrioe.  Tcuure  by  knight  service  originally  bound  the  tenant 
to  attend  the  king  or  next  superior  lord  in  war.  Tenure 
in  chief  of  the  king  was,  for  the  most  part,  of  this  kind ; 


(a)  Co.  Cop.  sect.  81 ;  see  6  Co. 
64  a,  66  5 ;  Soane  t.  Ireland,  10 
£a«t,  269  ;  Watkin's  Cop.  by 
Coventry  p.  27,  n  (1),  lb.  p.  48;  as 
the  right  to  manorial  wasteB,  lb. 


(6)  Co.  Lit.  68  a;  post,  Pftrt  I. 
Ch.  IT.  *  CuBtomary  Tenure.* 

(c)  Co.  Cop.  B.  81 ;  4  lost.  c. 
64  ;  Bee  Kitchen  on  Courts. 

{d)  Lit.  ss.  118,  119. 
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if  the  Iring  granted  land  in  fee  withont  reserving  any 
service,  or  even  by  the  express  words  dbaque  aliquo  inde 
reddendo,  it  constituted  in  law  a  tenure  by  knight 
service  (a). 

Knight  service,  depending  upon  war,  was  necessarily  Eaoiuge. 
uncertain  as  to  occasion,  and,  therefore,  as  to  quantity ; 
but  upon  each  occasion  of  war  the  lord  could  only  claim 
attendance  for  a  fixed  time.  The  obvious  inconvenience 
of  which  system  led  to  a  commutation  of  the  personal 
service  of  the  tenant  for  a  payment  in  money,  called 
escuage  or  scutage;  whence  arose  tenure  by  escuage  as 
a  species  of  knight  service  (6) .  Escuage  might  be  fixed 
at  a  certain  sum  by  the  terms  of  the  grant ;  where  the 
escuage  was  uncertain  the  parliament  acquired  the 
power  of  assessing  it  for  the  occasion  (c). 

There  were  varieties  of  knight  service   distinguished  speoai  forms  of 
by  special  services : — the  chief  of  these  was  Q^'cmd  «er-  -^d*«r^* 
jeanty  in  which  the  tenant  was  bound  to  some  special  *** 
service  in  person  to  the  king,  as  to  carry  his  banner,  or 
his  lance,  or  to  lead  his  army,  or  the  like,  or  to  do  some 
service  of  honour  at  his  coronation,  or  to  hold  some  office 
of  his  exchequer  {d). 

Tenure  by  Oasfle  guard  yrss  by  the  service  of  keeping  a  cuUegoard. 
castle  or  part  of  a  castle  of  the  lord,  instead  of  the  ordi- 
nary military  service  or  escuage  (e).     Tenure  by  Gornage  Coinage. 
bound  the  tenant  to  wind  a  horn  to  signal  the  approach 
of  an  enemy,  a  tenure  prevalent  in  ancient  times  in  the 
marches  of  Scotland  (/). 


(a)  Co.  Lit  75  ft;  Wheeler's 
Corny  6  Co.  6  *  ;  Lowe's  Case,  9  Co. 
122  4.. 

(ft)  Lit.  t.  95-97. 

(e)  Lit.  t.  97, 120 }  Co.  Lit.  ib. 

(d)  Lit.  B.  153  I  Co.  Lit.  ib. ;  see 
Blount's  Andeat  Tenures,  by  Beok- 
with. 

(e)  Lit.  B.  Ill  ;  Co.  Lit.  ib. ;  as 
to  tenure  by  rent  for  castle  g^uard, 
see  4  Co.  8S  a,  where  it  appears  that 
rent  finr  castle  guard  remained  pay- 


able though  the  castle  had  fidlen  into 
ruins,  but  that  a  sernoe  of  castle 
guard  in  kind  would  haTe  been  sus- 
pended until  the  castle  was  rebuilt. 
(/)  Lit.  s.  166 ;  Co.  Lit.  107  a. 
See  Putey  y.  Pusey,  1  Vem.  278, 
where  the  horn,  used  as  the  symbol 
of  tenure,  was  held  to  pass  with  the 
estate,  like  title  deeds,  as  an  heir 
loom.  Tenure  of  the  Idng  hy  coin- 
age was  a  species  of  grand  seijeanty. 
Co.  Lit.  107  a. 
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Baut  serrioe. 


Socage  tenure.  The  services  of  socage  tenure  were  originally  of  an 
agricultural  or  profitable  kind  to  be  rendered  on  the 
demesne  lands  of  the  lord  in  manner  and  quantity  specified 
in  the  grant.  But  the  chief  characteristic  of  socage 
tenure,  as  distinguished  from  tenure  by  milita^'  S^r- 
vices^  was  that  they  were  certain  and  fixed;  so  that  all 
tenures  of  land  by  certain,  and  invariable  rents  and 
services^  though  not  agricultural^  came  to  be  regarded  as 
socage  in  effect  (a).  *'  Some  tenures  in  socage  are  named 
a  causd  and  some  and  the  greater  part  ab  effectu — as 
having  the  like  effects  and  incidents  as  socage  hath''  {b). 
Thus  where  escuage  was  fixed  by  the  grant  at  a  certain 
sum^  the  tenure  was  deemed  to  be  in  effect  the  same  with 
socage  tenure^  by  reason  of  the  certainty  of  the  service  (c). 

Mutual  convenience  led  in  course  of  time  to  a  commu- 
tation 6f  agricultural  services  into  money  payments  of 
fixed  amount^  retaining  the  ancient  remedies  for  their 
punctual  observance.  They  thus  became  rents  or  rent 
service  attended  with  the  common  law  remedy  of  dis- 
tress {d).  Hence  a  division  of  socage  tenure  sometimes 
made  into  free  socage^  where  the  services  were  com- 
muted into  money  rent ; — ^and  villein  socage  where  the 
services  were  to  be  rendered  in  kind^  as  ploughing  land^ 
carrying  dung^  plashing  hedges  and  the  like  (e). 

Other  forms  of  tenure  were  classed  under  the  general 
term  socage^  by  reason  of  their  certain  services  and  similar 
general  incidents; — as  Petit  serjeanty  and  Burgage 
tenv/re: — And  some  socage  tenures  had  local  peculiarities^ 
as  Oa/velhindf  and  Ancient  demesne.  '^ 

Petit  serjeanty  was  a  tenure  of  the  King  in  chief  to 
yield  to  him  yearly  a  bow,  or  a  sword,  or  a  lance,  or 
arrows  or  such  other  things  belonging  to  war,  like  a  rent, 
but  not  to  do  anything  in  person;  such  service  was  there- 


Bpeciid  forms  of 
■ooege  tenure. 


Petit  seijeanty. 


see 


(a)  Lit.     88.     117,     119; 
Whdeler*8  Case,  6  Co.  6  6. 

(b)  Co.  Lit.  86  a. 

(c)  Lit  88.  98,   117,  119,  120; 
Co.  Lit.  87  a. 


(J)  Lit.  88.  119,  122,  218;  8ee 
Bullen  on  Distress,  p.  4. 

(e)  Co.  Cop.  8.  18;  see  posi^ 
p.  71. 
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fore  socage  in  effect^  and  subject  only  to  the  incidents  of 
that  tennre  (a). 

Tenure  in  burgage  is  the  tenure  in  ancient  boroughs  sorgsga 
in  respect  of  tenements  held  of  the  king  or  other  lord  by 
a  certain  annual  rent.     It  is  socage  in  effect^  though 
generally  subject  to  local  customs  {b). 

Gavelkind  is  the  socage  tenure  existing  in  the  county  oaTeikmd. 
of  Kent^  having  some  peculiar  incidents^  of  which  the 
most  important  consists  in  the  partition  of  the  land  on 
descent.  All  lands  in  that  county  are  presumed  to  be  of 
(javelkind  tenure,  until  the  contrary  be  proved ;  whence 
it  has  been  called  the  common  law  of  Kent  (c). 

Ancient  demesne  {cmtiquv/m  dommium  regis)  consists  Ancient  dememe. 
of  those  manors  which,  though  now  perhaps  granted  out 
to  subjects,  were  anciently  in  the  property  of  the  crown, 
and  so  appear  to  have  been  by  the  record  of  Domesday 
Book.  In  such  manors,  the  Court  Baron  of  the  manor 
had  exclusive  jurisdiction  in  all  suits  concerning  lands  of 
the  manor  held  in  socage,  so  that  a  suit  respecting  such 
lands  brought  in  the  superior  courts  might  be  met  by  a 
plea  to  the  jurisdiction  {d). 

Frankalmoign  {in  liberam  eleemosinam)  is  the  tenure  Frankalmoign, 
by  which  all  ecclesiastical  persons,  as  bishops,  deans  and 
chapters,  archdeacons,  prebends,  parsons,  vicars  and  the 
like,  being  incorporate  bodies  aggregate  or  sole,  hold 
lands  to  them  and  their  successors ;  they  are  bound  to 


'(a)  Lit.  88.  169,  160,  161;  Co. 
Lit  lb. ;  866  WheeUf's  Cote.  6  Co. 
6*. 

{b)  Lit.  8.  162-165,  see  JSusher 
T.  T^bmpfon,  4  O.  B.  48 ;  Beekett 
T.  XMdf,  L.  B.  7  Ch.  421. 

(c)  Lit.  B.  266 ;  Co.  Lit.  14  a, 
176  b  t  Bobiii80ii  on  GaTelkind,  c. 

11,  T. 

(<0  4  Iii8t.  0.  68 ;  AldefCa  Case, 
6  Co.  106  a;  BrUtle  t.  Ikde,  Salk. 
186.  Dm  t.  BoBy  2  Burr.  1046; 
whether  a  manor  is  aDdent  demeene 
or  not  it  tried  by  the  record  of 


Domesday.  Doe  y.  Boe,  10  East 
523;  seepost.  Parti.  Ch.  11.,  *'Cu8to- 
mary  Tenure.*'  A  fine  or  reoorery 
of  such  land  in  the  Court  of  Common 
Pleas,  untU  reyersed,  had  the  effect 
of  destroying  the  peculiar  tenure 
and  rendering  the  land/ra«iit^«0  or 
ordinary  socage.  The  8  &  4  W.  lY. 
0.  74^  88.  4-6  was  passed  to  remedy 
the  uncertainty  of  tenure  caused  by 
such  proceedings  being  inadyertently 
taken,  and  operates  by  restoring  the 
tenure  in  certain  oases. 
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divine  services,  for  which,  however,  they  are  answerable 
only  to  their  ecclesiastical  superiors,  and  they  owe  no 
fealty  or  temporal  service  (a).  If  the  tenure  were  by  a 
certwin  divine  service,  as  to  sing  a  mass  on  appointed  days, 
to  find  a  chaplain  or  to  distribute  alms  to  the  poor,  the  lord 
might  distrain  as  for  other  services  certain ;  but  such  a 
tenure  is  not  firankalmoign,  for  in  that  tenure  no  mention 
is  made  of  the  manner  or  certainty  of  the  service  (fc). 

OocasioDBiiiici.       Bosidcs  the  above  regular  services  of  tenure  prescribed 

dents  of  tenure.   ««  ...  .  /*iti 

by  the  grant  according  to  the  reqmrements  of  the  lord, 
other  occasional  rights  and  profits  accrued  to  the  lord  as 
incidents  of  the  tenure,  for  the  most  part  by  rule  of  law 
without  special  reservation;  some  being  incident  to 
tenure  generally,  and  some  to  particular  tenures  only. 
Of  these  the  following  may  be  mentioned  as  the  most 
important. 

Homage.  Homagc  and  fealty,  or  fealty  at  least,  were  due  to  the 

lord  by  his  tenant  (c).  Homage,  which  included  fealty, 
was  an  essential  incident  of  knight  service  and  pre- 
sumptively indicated  that  tenure,  though  it  might  be  in- 
cident also  to  socage  tenure  (d). 

Peuty.  Fealty  was  the  universal  incident  of  every  tenure  ex- 

oept  tenure  by  frankalmoign,  which  owed  no  temporal 
service.  Whatever  services  were  expressed,  fealty  was 
impUed ;  and  though  no  services  were  expressed,  fealty, 
at  least,  was  due  to  preserve  the  tenure.  To  hold  by 
fealty  only  was  socage  tenure.  Homage  disappeared 
with  knight  service ;  and  the  formal  observance  of  fealty 
has  long  ago  become  obsolete  (e). 

Wwdahip.  Wardship    entitled    the   lord,  upon   the    death    of  a 

tenant  in  knight  service  leaving  an  infant  heir,  to  have 

(a)  Lit.  88.  183-136  ;  Go.  lit.  ib.  67  &,  68  a,  86  a. 

{bS  Lit.  8. 137 ;  Co.  Lit.  ib.  (e)    Lit.    bs.     180,    131,    132  ; 

(c)  Lit.  88. 85, 91  i  Go.  Lit.  65  a;  WheeUr'n  Cote,  6  Co.  6  6 ;  Lowe" 9 

where  see  as  to  the  manner   and  Case^  9  Co.  123  a ;  see  Edmore  t. 

significance  of  homage  and  fealty.  Craven^  Free.  Ch.  574. 

(<0  Lit.  68.  117,   118  J    Co.  Lit. 
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the  land  until  his  age  of  21  years^  sabject  only  to  the 
charge  of  maintaming  and  educating  him ;  because  snch 
heir  by  intendment  of  the  law  was  not  able  to  do  knight 
service  before  that  age  (a).  There  was  no  wardship 
in  socage  tennre,  because  the  heir  might  perform  the 
services  by  his  guardian ;  and  for  this  purpose  the  next 
of  kin  of  the  heir  to  whom  the  fee  could  not  descend 
was  entitled^  as  guardian  in  socage^  to  hold  the  land 
until  the  age  of  the  heir  of  fourteen^  but  for  the  use  of 
the  heir^  to  whom  he  was  bound  to  account  on  coming 
of  age  (&}. 

The  lord  was  also  entitled  to  the  marriage  of  the  liarriage. 
infant  ward  for  such  value  as  he  could  obtain^  or  to  the 
value  of  the  marriage^  and  that  whether  he  tendered  a 
marriage  or  not.  The  heir  might  refuse  a  marriage 
tendered^  subject  to  satisfying  the  lord^s  claim  for  its 
value ;  but  if  he  married  without  the  lord^s  license^  the 
lord  was  entitied  to  double  value  of  the  marriage  by  the 
Statute  of  Merton  (c). 

Belief  was  a  sum  payable  by  the  heir  to  take  up  BeUet 
{relevare)  the  fee  upon  the  death  of  his  ancestor.  It  was 
common  to  all  tenures  by  common  law  without  special 
reservation ; — ^in  knight  service  a  fourth  part  of  the 
annu^  value,  according  to  the  assessment  of  a  knight's 
fee; — and  in  socage  tenure,  one  year's  rent  (d).  In 
tenures  in  capite  of  the  king,  whether  knight  service  or 
socage,  it  took  the  form  of  primer  seisin  or  first  fruits, 
being  one  year's  profits  of  the  fee  (e). 

A  heriot  is  a  right  in  the  lord  upon  the  death  of  the  Honoto 
tenant  to  seize  his  best  beast,  or,  it  may  be,  some  other 

(«)  lit  8.  106 ;  HargraTe'8  note  ft,  76  a,  83   a,  i ;  eee  Hargrare's 

(11)  to  Co.  Lit  88  5.  note  (2)  to  do.  Lit  98  a. 

(»)Lit  ■.  128-125;  Co. Lit  87  (e)  Co.  Lit  77  a.      When  the 

i;   HargrttTe's  note   (18)  to  Co.  heir  had    been   in  ward,  he  sued 

Lit  88  h»  out    Uvety    or  an   ousteT'le-main, 

(e)  Lit  Ik  108, 110;  20  H.  8.  o.  which  was  half  a  year's  profit  of 

6;   Falmer'9  Cote,  6  Co.  126  6  $  his   land,  instead   of  a    xelie(  or 

Lord  J>ar^9  Ccuu,  6  Co.  70  6.  primer  seisin.    lb. 

(4)  Lit  s.  112, 126 1  Co.  Lit  69 
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Fines  on  aliena- 
tion. 


Aids. 


^  ^.>- 


A_-*^^ 


Bschettt. 


chattel^  in  the  name  of  a  heriot.  Such  right  is  not  of 
general  incidence^  but  mnst  be  claimed  either  by  special 
eastern  or  by  the  express  terms  of  the  grant ;  it  may 
be  reserved  in  the  form  of  heriot-service  and  is  then 
attended,  Kke  rent  service,  with  the  remedy  of  distress; 
in  other  cases  it  is  only  recoverable  by  seizure,  as  vest- 
ing in  the  lord  immediately  upon  the  death  (a).  The 
custom  may  be  that  a  sum  of  money  be  assessed  in  the 
lord^s  court  as  payable  in  lieu  of  the  heriot  (b). 

The  tenant  originally  could  not  alien  his  fee  without 
the  licence  of  the  lord,  for  granting  which  a  fine  or  pay- 
ment was  charged.  The  Statute  gyda-ew^toresy  enabled 
tenants  to  alien  without  licence ;  but  this  statute  did  not 
extend  to  the  tenants  m  capite  of  the  crown.  The  claim 
of  the  crown  was  afterwards  settled  by  statute  at  a 
reasonable  fine,  which  was  adjudged  to  be  one  third  of 
the  yearly  value  for  licence,  and  one  year's  value  upon 
alienation  without  licence  (c). 

Aids  were  contributions  exacted  by  the  lord  to  meet 
his  expenses  upon  the  occasions  of  marrying  his  daughter, 
aide  pur  file  rria/rner,  and  of  making  his  son  a  knight, 
aids  pur fairefitzchivaUer.  They  were  incident  to  both 
knight  service  and  socage  tenure  (d). 

Escheat  may  be  here  mentioned  as  a  right  of  seignory, 
though  it  is  not,  strictly  speaking,  an  incident  of  tenure, 
as  it  occurs  only  upon  the  determination  of  the  tenure. 
On  failure  of  the  heirs  designated  in  the  grant  of  the  fee, 
the  land  escheats  or  falls  back  to  the  lord,  The  like 
occurred  upon  the  determination  of  the  tenure  by 
forfeiture.     Hence  it  was  said  "  to  happen  two  manner 


(a)  Co.  Cop.  B.  24;  2  Wm8. 
Saund.  168,  notes  to  Lanyon  t. 
CarTie ;  Talbofs  Case,  8  Co.  104  h ; 
Damerell  r.  Protheroe,  10  Q.  B. 
20;  Mayor  ofBanngttoker,  Bolton^ 
1  Drew.  270  ;  22  L.  J.  C.  306. 

(h)  Farkin  t.  RadeUffe,  1  B.  & 
P.  282,  393.  As  to  the  multiplioa- 
tion  of  heriots  on  dirision  ot  the 
tenement  amongst  seyeral  tenants, 


see  Garland  y.  Jelyllf  2  Bing.  273  ; 
Solloway  v.  Berkeley ,  6  B.  &  C.  2. 
Proviaion  has  been  made  by  statute 
for  the  extinguishment  of  heriots  at 
the  instance  of  either  lord  or  tenant. 
21  &  22  Vict.  c.  94,  s.  7. 

(o)  18  Ed.  1.  c.  1,  ante,  p.  19 ;  1 
Ed.  UI.  c.  12  ;  34  Ed.  lit.  c.  16  j 
Co.  Lit.  43  a,  5 ;  2  Inst.  67. 

(<2)  Co.  lit.  76  0,  91  a. 
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of  ways,  autper  defectum  sanguinis,  i.e.,  for  default  of 
heir,  aut  per  delictum  tenentis,  i.e.  for  felony.^'  (a). 

The  statute  12  fcJar.  11.  c.  24',  finally  put  an  end  to  the  statnu  car.  ii. 
distinctions  of  freehold  tenures,  by  reducing  them  to  the  t^nm^SSo 

_  •%  e  1*  iiii*i*  ooxnmon  socage. 

one  general  form  ot  common  socage,  and  by  abolishing, 
with  few  exceptions,  the  special  services  and  occasional 
incidents  by  which  they  were  characterised  (6) . 

The  statute,  entitled  "  An  act  taking  away  the  court 
of  wards  and  liveries,  and  tenures  in  capite  and  by 
knights  service,  and  purveyance,  and  for  settling  a 
revenue  upon  his  Majesty  in  lieu  thereof*  provided  as 
follows  : — (s.  1.)  '^  thai  the  court  of  wards  and  liveries  and  warddiipa.  etc., 
all  wardships,  liveries,  primer  seisins,  and  ouster-le-mains,  *°  *'^^' 
values  and  forfeitures  of  marriages,  by  reason  of  any 
tenure  of  the  king  or  of  any  other  by  knights  service  be 
taken    away    and  discharged, — ^and    that    all    fines    for  Fbetforaiiena. 

,.  ..  .  J  J  /•  T  i.*  .  tion,  etc.,  taken 

alienation,  seizures  and  pardons  tor  alienations,  tenure  awaj. 


(( 


{a)   Lit.   t.  4 ;    Co.  Lit.   13  a. 

In  the  beginning  of  feudal  tenure, 
thiB  right  was  a  strict  rerenion. 
The  grant  determined  by  failure  of 
heirs,  the  land  returned  as  it  did 
upon  the  expiration  of  any  lees 
temporary  interest.  It  was  no 
fruit,  hut  the  extinction  of  tenure ; 
it  was  the  fee  returned.  This  holds 
equally,  whether  the  inrestiture  was 
to  general  or  special  heirs  ;  for,  ori- 
gizMllj,  by  the  feudal  law,  the 
tenant  could  not  alien  in  any  case 
without  the  lord's  concurrence.  As 
soon  as  a  liberty  of  alienation  was 
allowed  without  the  lord's  consenti 
this  right  changed  its  name.  It 
became  a  sort  of  caducary  succes- 
sion. Thence  the  lord  was  called 
tanqnam  hares,  ulfimms  hare»y  etc. 
The  resemblance  of  the  lord's  right 
by  eseheat  to  the  heir's  by  descent 
does  not  hold  throughput ;  and 
therefore  the  lord  by  escheat  is  in 
Co.  Lit.  215  5,  with  accuracy  con- 
sidered as  assign  in  law."  See  Lord 
Mansfield  in  Bnrgeu  ▼.  Wlheaie,  1 
Eden,  227,  and  see  that  case  at  large 
as  to  the  doctrines  of  esch^^t. 

(d)   Tliis  statute,   passed   in  12 


Car.  II.,  1660,  the  first  year  of  the 
restoration, '  was  made  to  operate 
retrospectiyely  from  24  Feb.  1646 
(sect.  1),  that  being  the  date  from 
which  the  feudal  seignories  had  been 
before  suspended  by  parliament. 
Scobell's  Acts,  1654,  c.  9,  1656, 
c.  4.  A  similar  reform  had  been 
presented  to  parliament  by  the  king 
in  18  Jac.  I.  see  4  Inst.  202. 

The  statute  deprived  the  king,  as 
lord  paramount,  of  Taluable  rights, 
forming  an  important  part  of  his 
revenue,  in  recompense  K)r  which  he 
was  granted  an  excise  on  the  sale  of 
beer  (sect.  14).  Mesne  lords  lost 
similar  valuable  rights,  but  were 
compensated  by  being  relieved  from 
the  services  and  duties  owed  to  their 
own  next  superior  lords.  The  lowest 
rank  of  tenants  or  tenants  paravait, 
those  in  actual  occupation  of  the 
land,  having  no  seignories  to  lose, 
received  an  unmixed  benefit  in  the 
relief  from  the  feudal  services  and 
duties,  taken  away  by  the  act,  except 
so  &r  as  ther  contributed  their 
share  of  the  inoirect  tax,  for  which 
this  branch  of  royal  revenue  was 
commuted. 
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by  honfttge,  and  all  cliarges  incident  to  tennre  by  knights 

service^  escnage^  and  also  aide  par  file  marrier^  et  pu' 

faire  fitz  chivalier^  be  likewise  taken  away  and  discharged^ 

Tanureeby        — ^^^  *^^*  *^  tenurcs  by  knights  service  of  the  king  or 

^Sim^mj^     of  any  other  person  and  by  knights  service  in  capite  and 

by  soccage   in  capite  of  the   king  and  the  fruits  and 

consequents  thereof  be  taken  away  and  discharged, — 

AU  tenures        and  all  teuurcs  of  any  honours,  mannours,  lands,  tene- 

cc^on^eoosge.  mouts  or  hereditaments  of  any  estate  of  inheritance  at 

the  common  law,  held  either  of  the  king  or  of  any  other 

person,  are  hereby  enacted  to  be  turned  into  free  and 

common  soccage  to  all  intents  and  purposes/^ 

AU  tenures  here-      Scct.  4  onactcd  ^^  that  all  touures  hereafter  to  be  created 

after  created  to^.i^.i.-..  .^ 

be  common  by  the  King,  his  hcirs  or  successors,  upon  any  gifts  or 
grants  of  any  mannours,  lands,  tenements  or  heredita- 
ments of  any  estate  of  inheritance  at  the  common  law 
shall  be  in  free  and  common  soccage,  and  shall  be  ad- 
judged to  be  in  free  and  common  soccage  only,  and  not 
by  knights  service  or  in  capite" 

Saving  of  rents.       Scct.  5  cxprcssly  provided  that  the  act  '^  shall  not  take 

Court,  ieaitj  etc.  away  any  rents  certain,  heriots  or  suits  of  court  belong- 
ing or  incident  to  any  former  tenure  now  taken  away  or 
altered  by  virtue  of  this  act,  or  other  services  incident 
or  belonging  to  tenure  in  common  soccage,— or  the 
fealty  and  distresses  incident  thereunto,  and  that  such 
relief  shall  be  paid  in  respect  of  such  rents  as  is  paid  in 
case  of  a  death  of  a  tenant  in  common  soccage/' 

Fines  by  custom       Soct.  6  providod  that  the  act  '^  shall  not  take  away 

of  manors.  ,  ,  , 

any  fines  for  alienation  due  by    particular  customs   of 
particular  manors  and  places,  other  than  fines  for  alie- 
nation of  lands,  and  tenements  holden  immediately   of 
the  king  m  capite" 
saTingoffhmk-       Soct.    7    provided   'Hhat    this    act    shall    not    take 
^<£*aSd  hlfno.   away  tenures  in  fi*ank  almoigne  or  subject  them  to  any 
je2«5!*"^  ■*'■    greater  or  other  services  than  they  now  are,  nor  alter 
or  change  any  tenure  by  copy  of  court  roll  or  any  services 
incident  thereunto,  nor  take  away  the  honorary  services 
of  grand  serjeanty/' 
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The  statate^  it  has  been  justly  observed^  uses  very  in- 
'bcarate  language  and  undistinguishing  modes  of  expres- 
aion^  especially  in  the  title  and  enacting  clause^  as  to 
taking  away  tenure  in  capite.  The  intention  and  effect  is 
to  take  away  such  tenures  so  far  only  as  they  varied  from 
common  socage^  by  converting  them  into  common  soc- 
age^ and  not  ''to  annihilate  the  indelible  distinction 
between  holding  immediately  of  the  king^  and  holding 
of  him  through  the  medium  of  other  lords/'  (a) 

The  statute  retained  the  principle  of  tenure  and  left 
untouched  the  rules  of  freehold  tenure  as  regards  the 
estate  of  the  tenant^  and  the  formal  modes  of  convey- 
ancings —  which  matters  are  treated  in   the    foUpjaaag — 
sections  of  this  Chapter. 


Section  II.    Estates  of  Freehold  Tenure. 

The  feudal  estate — extended  to  heirs — restricted  to  heirs  of  the 

body — title  of  heir  by  grant — by  descent. 
Tee  simple  at  common  law — limitation  to  heirs. 
Estate  for  life — followed  by  limitation  to  heirs — Bule  in  Shelley's 


Fee  simple  conditional — fee  conditional  upon  issae— ancient  in- 
stances of  fee  simple  conditional — effect  of  the  statute  QiUa 
emptitret  upon  such  limitations. 

Fee  tail  under  the  statute  De  donii—eBicAcj  of  Fines  and  Be- 
ooTeries  in  barring  entails — Fines  and  Recoveries  abolished 
and  new  mode  of  disentailing  substituted — base  fee. 

Beforsion — remainder — no  reversion  or  remainder  after  fee  simple 
— tenure  of  tenant  to  reversioner — services,  etc.,  incident  to 
reversion. 

Freehold  estates. 

Lease  for  years — estate  and  tenure  of  lessee — leaseholds  and 
diattelB  real  are  personal  estate. 

The  fee  or  feudal  estate  in  the  land  appears  to  have  The  fee  or 
been  granted^  in  early  times^  for  the  life  of  the  tenant 

(a)  Hargrave's  note  (5)  to  Co.  Lit.  108  a,  and  notes  lb.  85  a,  93  b. 
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only^  the  land  reverting  to  the  lord  upon  a  vacancy  by 
Grant  extended  death.     The  grant  was  afterwards  extended  to  the  sons 

to  nem* 

and  other  issue  of  the  tenant  under  the  designation  of 
heirSj   leaving    no  reversionary    interest    in    the    lord 
except  upon  the  &ilure  of  the  heirs  so  designated  (a) . 
A  grant  extending  to  the  heirs  was  originally  confined 
to  the  issue  or  lineal  descendants  of  the  first  feudatory. 
Upon  his  death  without   issue^  his  brothers  and  other 
collateral  relations  acquired  no  claim  under  such  grant  ; 
but  upon  the  death  of  a  tenant  who  had  acquired  the  fee 
as  heir^  his  collateral  relations  might  succeed  as  being 
heirs  of  the  original  feudatory^     In  the  former  case  the 
fee  was  distinguished  eksfeudwrn,  normm;  and  in  the  latter^ 
Bsfevdum  a/ntiquum.     The  fee  might  be  enlarged  in  its 
creation  to  all  the  heirs^  collateral  as  well  as  lineal^  by 
granting    the  feudum  novum  expressly  to  be    held   ut 
antiquum ;  and  such  appears  in  lat-er  times  to  have  be- 
come the  general  construction  of  a  grant  even  without 
that  express  addition ;  at  leasts  in  the  English  common 
law  a  grant  "  to  a  ma4  and  to  his  heirs ''  simply,  was 
construed  as  extending  to  the  heirs  general,  collateral  as 
well  as  lineal. 
Grant  reatrioted       This  extonsion  of  the  term   heirs  at  the  same  time 
the  body.  ucccssarily  required  that  the  restriction  of  the  fee  to  the 

lineal  heirs,  if  intended,  should  be  expressed  in  terms ; 
such  grants  were  accordingly  made  with  the  limitation 
^'  to  the  heirs  of  the  body.*'  Similarly,  the  grant  might 
be  restricted  "  to  the  heirs  male  of  the  body,''  or  to  the 
heirs  by  a  certain  wife,  or  to  other  restricted  lines  of 
issue  (6). 


Hein  gteneral. 


(a)  Wright's  Tenures,  p.  14 ;  2 
Blackflt.  Com.  65,  citing  Liber  Fend.; 
Butler's  note  to  Co.  Lit.  266  b, 
"Most  of  those  who  hare  written 
upon  the  feudal  system,  lay  it  down 
that  benefices  were  originally  pre- 
carious and  reyolfcd  at  pleasure  by 
the  sorereign  ;  that  they  were  after- 
wards granted  for  life;   and  at  a 


subsequent  period  became  here- 
ditary. No  satisfactory  proof,  how- 
ever, appears  to  have  been  brought 
of  the  first  stage  in  this  progress.'* 
Hallam's  Middle  Ages,  Chap.  ii.  and 
note  ib.  See  1  Spenoe  Bq.  Jur.  46. 
(b)  Wriffht's  Tenures.  16-18, 
186 ;  2  Blaokst.  Com.  221, 222, 229 ; 
BeepoH,  Part  II.  Chap.  I. '  Fee  tail.' 


SBCT.  n.   ESTATES  OV  FfiSEHOLD  TENtJ&E. 


83 


The  heir  originally  derived  his  title  to  the  fee  fromTiUeofhdrty 
the  grantor  by  designation  in  the  grants  'per  formam  doni. 
But  as  the  tenant  acquired^  in  course  of  time,  the 
power  of  alienating  the  fee,  the  intere$t  of  the  heir  be- 
came reduced  to  a  mere  expectation  of.  succeeding,  in 
the  event  of  the  ancestor  not  exercising  that  ppwer^ 
The  additional  grant  "  to  the  heirs  "  was  then  referred 
wholly  to  the  estate  of  the  ancestor,  as  importing 
merely  an  estate  of  inheritance,  an  essential  incident 
of  which  was  the  power  of  transferring  the  land  to 
another  for  a  like  estate ;  and  the  heir  no  longer  claimed  bj  dMont* 
as  grantee  by  designation  in  the  grant,  but  derived  his 
title  from  the  ancestor  by  descent  (a). 


Such  was  the  ultimate  state  of  the  fee  simple  or  estate  FeeaSmpleat 
of  inheritance  at  common  law.  (it  conferred  the  largest  *^""'**^ 
rights  of  nse  and  enjoyment  allowed  by  law,  togethej^ 
with  the  largest  power  of  alienation!)  A  grant  in  fee 
simple  left  no  estate  or  interest  in  the  grantor,  except 
the  rights  of  seignory  appertrining  to  the  lord  by 
the  rules  of  tenure,  amongst  which  was  the  right  of 
escheat,  whereby  the  lord  was  entitled  to  resume  the 
possession  of  the  land  upon  the  death  of  a  tenant  with- 
out heirs,  ^ut  even  these  rights  could  not  be  reserved 
after  the  statute  Quia  emptores ;  for  by  the  effect  of  that 
statute  the  new  grantee  held  directly  of  the  same  lord  as 
the  grantor  held  before  (6). 

Ultimately  also  the  limitation  ''to  the  heirs,'^  became  Limitfttioii<« to 

tho  limn.'* 

the  technical  description  of  an  estate  of  inheritance,  wjuch 
could  not  be  legally  expressed  by  any  other  means  (c). 


(a)  See  oMte,  p.  82.  Aooording 
to  Ooke— "  the  ancestor  during  his 
life  beueth  in  his  hodj  (in  judg- 
ment of  law)  all  his  heirs,  and  there- 
fine  it  is  trulj  said,  that  hares  est 
pom  amteeeuortM,  And  this  ap- 
peareth  in  a  oommon  case,  that  if 
land  be  given  to  a  man  and  to  his 
hein,  all  his  heirs  are  so  totally  in 
him,  as  he  maj  give  the  lands  to 


whom  he  will?'  Oo.  Lit.  22  h ; 
Burgeu  v.  Wheats^  1  W.  BL  138; 
1  Bden.  191,  see  judgment  of  Clarke, 
M.  K.  and  authorities  there  cited. 
BuUer's  noto  to  Co.  lit.  191  a,  Y. 
8  ;  and  to  Co.  Lit.  266  b, 

{b)  Lit.  BS.  1,  11 ;  Co.  Lit.  ;8  a ; 
Bwgett  T.  WkeatSf  supra. 

(c)   Lit.  8.    1 ;    Co.    Lit.   9    a. 

Words  importing  the  power  of 

D 
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Bsuto  for  life.  A  grant  to  a  person  simply  without  extending  it  in 
terms  ''  to  his  heirs^'^  and  without  any  other  limitation 
of  the  estate  intended^  continued  to  be  construed  ac- 
cording to  its  primitive  force  and  effect^  as  conferring  an 
estate  only  for  the  term  of  his  life  (a). 

Esute  for  life         The  grant  ''to  A.  and  to  his  heirs/'  and  a  grant  ''to 

totkn  to  bLnT"  A*  for  life  and  after  his  decease  to  his  heirs^''  according 
to  the  primitive  force  and  effect  of  the  expressions,  were 
manifestly  identical  j  inasmuch  as  they  bol^  conferred 
life  estates  upon  A.,  and  upon  the  persons  designated  as 
his  heirs  in  succession.  They  were  still  construed  as 
identical,  notwithstanding  the  change  in  the  position 
and  interest  of  the  heir  consequent  upon  the  enlarged 
power  of  alienation  in  the  ancestor;  the  limitation  "  to 
the  heirs/'  in  both  cases,  ceased  to  confer  directly  any 
estate  upon  the  persons  answering  to  that  designation^ 
and  was  referred  to  the  estate  of  the  ancestor,  which/ 
though  expressed  to  be  in  the  first  place  for  hfe,  it  en- 
larged to  an  estate  of  inheritance,  so  that  the  heir  took 
only  by  descent.     This  is  the  origin  and  simplest  form 

Ruie  in  8h4iUg'$  of  the  rule  m  Shelley's  case,  an  ancient  rule  of  great 
importance  in  construing  the  limitations  of  estates,  whicn 
will  be  noticed  more  fully  hereafter  {b). 


alienation  appear  to  have  been  added 
in  feoffinents,  when  tbat  power  be- 
came reoognised ;  and  that  power 
may  perhaps  originally  have  de- 
pendea  upon  their  insertion ;  the 
earUer  feoffments  given  in  Madox 
Formulare  Anglicanum  do  not  con- 
tain any  such  expressions.  After  a 
period  not  clearly  defined,  from  the 
early  charters  not  bearing  dates,  they 
seem  to  run  either  with  or  without 
phrases  like  the  following  : — *'  JSt 
/ueredihus sui$  vel  suit  auignatU" 
"vel  gtUbtu  €tuig%are  voltterit" 
*'vel  cuicumgue  dare  voluerit** 
"  vel  hUt  quos  loco  euo  conetUuerity* 
"  et  haredibus  auie  quoe  voluerit  hit' 
redet  consiUuere"  etc.  Madox  Form. 
Diss.  p.  Y.  Forms  808-331.  The 
word  **  assigns  "  is  slill  often  added  i 


but  where  it  follows  sufficient  worcia 
of  limitation,  it  merely  imports  the 
power  of  alienation  legally  incident 
to  the  estate  and  is  superfluous ; 
where  used  alone  it  may  be  opera- 
tive in  giving  a  power  of  i^point- 
ment.  Queeted  v.  Miehell,  24  L. 
J.  C.  722  ;  see  Broohman  v.  SmUk^ 
L.  B.  6  Ex.  291,  306  ;  40  L.  J.  Bx. 
161, 170.  The  express  mention  of 
"assigns"  appears  to  have  had 
some  operation  in  extending  the 
effect  of  warranties  and  covenants, 
see  Bracton.  17  h. 

(a)  A%Uy  p.  81;  Wright's  Tenurea, 
p.  152 ;  Litt.  ss.  1, 283 ;  Go.  Lit.  9  6. 
42  a. 

{b)  1  Hargrave's  Law  Tracte»  p. 
572;  1  Ck>.  104  a, in  8helley't  Caee ; 
see  anUf  p.  88. 
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At  the  common  law  all  inheritances  were  fee  simple  in  Fee  umpie 

*^  oonaiUonal. 

respect  of  the  nghts  and  powers  of  the  tenant.  In 
respect  of  duration^  they  might  be  absolute  or  condi- 
tional^ that  is^  determinable  by  some  conditional  limita- 
tion (a). 

A  fee  limited  to  a  person  and  ^^to  the  heirs  of  hisFeeiiii^iecon. 
body'^  or '' to  the  heirs  male  of  his  body''  or  in  other  iasiw. 
form  of  restricted  inheritance  was  a  fee  simple  conditional 
at  common  law^    It  was  determinable  by  failure  of  the 
line  of  issue  designated  to  succeed^  and  the  land  reverted 
in  possession  to  the  grantor  or  his  heirs.     But  the  re- 
striction upon  the  duration  of  the  fee^  did  not^  at  common 
law^  otherwise  affect  the  rights  and  powers  of  the  tenant ; 
and  in  respect  of  these  it  remained  a  fee  simple.     So 
long  as  the  fee  lasted  the  tenant  for  the  time  being  had 
all  such  powers^  including  the  power  of  alienation^  as 
were  the  inseparable  incidents  of  an  estate  of  inherit- 
ance  {b).     Only  it  was   adjudged  to    be    a    necessary 
condition  of  the  ftill  effect  of  his  alienation^  so  as  to  bar 
not  only  his  issue^  but  also  the  possibility  of  reverting  to 
the  grantor^  that  he  should  have  heritable  issue  : — "  the 
gift  to  one  and  to  the  heirs  of  his  body  was  construed^  for 
the  purpose  of  alienation^  to  be  the  same  as  a  gift  to  him 
t»  .d  to  his  heirs^  if  he  had  heirs  of  his  body  "  (c) . 

(a)   Co.  Lit.  1  h,  IS  a;  10  Co«  able  only  and  not  Toid.    It  may  be 

97  h ;  Plowden,  235,  245,  657, 562.  avoided  by  an  entry  for  breach  of 

There  is  a  third  kind,  a  qualified  or  the  condition  ;  but  until  entry  the 

hau  fee,  not  at  common   law,  but  estate  continues.    Conditions  of  this 

resulting    from   certain    modes   of  kind  were  implied  in  tenure,  and 

aiieaation  by  tenant  in   tail  since  might  be  imposed  by  express  terms 

the   statute   de  donit;    these  are  in    the   grant.     They  require    no 

notieed  hereafter.     lb. ;    see  post^  further  notice  at  present,  but  will 

p.  40.  be  treated  hereafter  as  part  of  the 

ItseemsnecessaTyherealsotonotice  existing  law.     See  pottj  Part   IL 

that  oonditions  might  be  annexed  to  Chap.  I.  Sect.  Y.    *  Conditions.' 
grants,  reserving  to  the  grantor  the  {b)  Lit.  s.  18  ;  Co.  Lit.  18  a, 

right  of  entry  to  defeat  the  grant  (c)  Plowden,   235,    and  see  lb. 

npon  breach  of  the  condition  ;  but  245,    247,   250 ;    Co.   Lit.   19   a  ] 

such  conditions  of  re-entry  operated  Butler's  note  (1)  to  Co.  Lit  326  b. 

diiieraitlT  from  a  conditional  liinita*  It  may  be  observed  that  the  oondi- 

tkm.     Tne  fee  simple  conditional  is  tion  thus  constructively  precedent 

determined  by  intiinsio  force  of  the  to  the  power  of  alienation,  was  in- 

limitation ;  bat  a  condition,  striotly  dependent  of  the  conditional  limita- 

so  oiJlad,  lenden  the  eitate  Toid-  tion  of  the  estate,  whereby  it  was 

d2 
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AjDoieiit  in- 
stuioes  of  fee 
■iinple  oondi- 
taooal. 


Cannot  be 
created  ainoe 
statute  qwia 
emptoret. 


Other  ancient  instances  are  cited  of  fees  simple  con- 
ditional^ as : — a  fee  limited  to  A.  and  to  his  heirs  for  so 
long  as  the  chnrch  of  St.  Paul  shall  stand  {a) ; — ^to  A. 
and  to  his  heira^  tenants  of  the  manor  of  Dale  (6) ; — to 
A.  and  to  his  heirs^  so  long  as  A.  or  B.  has  heirs  of  his 

body  (c).  (/Af  ^ 

Bat  the  statute  Quia  emptores  by  preventing  the 
creation  of  any  tenure  betwete-the  grantor  and  grantee^ 
where  the  fee  was  granted  subsequently  to  the  statute^ 
put  an  end  to  any  right  of  reverter  upon  such  grants. 
Before  the  statute^  upon  the  determination  of  the 
fee  by  the  conditional  limitation^  the  land  reverted  to 
the  grantor  by  way  of  escheat;  for,  the  grant  having 
conveyed  the  whole  fee,  there  was  no  reversionary  estate 
left  in  the  grantor  to  entitle  him  to  the  possession.  But 
under  such  a  grant  made  after  th^  statute  there  could  be 
no  seignory  created  to  which  an  escheat  would  be  in- 
cident ;  and  escheat  to  the  superior  lord  could  not  occur 
until  failure  of  the  original  tenure,  the  terms  of  which 
were  not  altered  by  the  aUenation  of  the  tenant  {d). 


The  power  of  alienation  incident  to  a  fee  simple  con- 


ii 


determinable  apon  the  £Edliire  of  the 
isBue  of  the  donee,  if  the  power  of 
alienation  were  not  exerciseid. 
fa)  Plowd.  657. 

[b)  Co.  Lit.  27  a. 

(c)  Plowd.  567 ;  10  Co.  97  * ; 
and  see  similar  examples  cited  in 
2  B.  &  G.  202,  Earl  of  Cardigan  v. 
Armitage ;  Shepp.  Touch.  101 ;  1 
Sanders  on  Uses,  201,  4th  ed. 

id)  1  Sand.  Usee,  200,  citing  2 
And.  188,  as  an  accorate  expression 
of  the  law  : — '^  that  if  the  land  be 
giyen  to  one  and  his  heirs,  so  long 
as  J,  S.  and  hU  heirs  shaU  enfoy 
Gte  manor  of  2).,  those  words  jo 
tong  etc.  are  entirely  roid  and  idle, 
and  do  not  abridge  the  estate ;  " 
adopted  also  in  3rd  Beport  of  Beal 
Property  Commissioners.  The  state- 
ment in  Plowden,  667>  *'that  the 
feoffor  shall  hare  the  land  again" 
must  refer  to  feoflbient^  made  before 


the  statute. 

In  a  recent  case  {Cottier  ▼. 
M'Bean,  34  BeaT.  426 ;  34  L.  J. 
C.  666  ;  36  lb.  144)  a  will  was  con- 
strued as  giving  to  trustees  an 
estate  in  fee  determinable  on  pay- 
ment of  debts  and  lesacies  and  the 
death  of  a  person ;  but  upon  the 
same  will  coming  again  bcrore  the 
court,  this  consi^oaon  was  aban- 
doned by  counsel  and  was  emphati- 
cally condemned  by  Jessel,  M.  B. 
who  said, — "  No  such  determinable 
fee  was  ever  heard  of ;  and  it  appears 
to  me  that  the  whole  deoiaion  was 
founded  on  a  simple  misapprehen- 
sion of  what  the  law  as  to  real  pro- 
perty is  when  applied  to  such 
devises  as  we  are  now  dealing  with. 
There  is  not  an  authority  tO  be 
found  for  any  such  determinable 
fee."  Collier  t.  Walters,  48  L.  J. 
0.  21B ;  L.  B.  17  Eq.  252. 
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ditional  upon  issue^  whereby  the  tenant  was  enabled  to  Fee  tail  under 
bar  his  heirs  and  also  the  right  of  escheat  or  reverter  in  tumk, 
the  lord,  was  wholly  taken  away  by  the  statute  ^e  donis. 
This  statute  was  passed^  it  seems^  chiefly  for  the  purpose 
of  securing  the  reversionary  interest  of  the  lord,  which 
was  obviously  more  important  in  the  case  of  a  fee  re- 
stricted to  issue  than  in  the  case  of  a  fee  extended  to 
the  heirs  general.  i^ 

The  statute,  13  Ed.  I.  West.  2d.,  1285,  commonly 
known  as  the  statute  De  donis  conditionalibusy  c.  1,  after 
a  preamble  to  the  effect,  that  under  such  grants  or  gifts 
upon  condition,  to  a  person  and  the  heirs  of  his  body,  it 
was  a  grievance  to  the  donors  and  their  heirs  that  the 
will  of  the  donor  expressed  in  the  gift  was  not  observed, 
but  that,  after  issue  begotten,  the  donees  had  power  to 
aliene  the  land  and  to  disherit  their  issue,  and  to  bar  the 
donors  of  their  reversion,  which  was  manifestly  contrary 
to  the  form  of  the  gift,  proceeds  to  enact  '^  that  the  will 
of  the  giver  according  to  the  form  in  the  deed  of  gift 
manifestly  expressed,  shall  be  from  henceforth  observed, 
so  that  they  to  whom  the  land  was  given  under  such 
condition,  shall  have  no  power  to  aliene  the  land  so  given, 
.but  that  it  shall  remain  unto  the  issue  of  them  to  whom 
it  was  given  after  their  death,  or  shall  revert  unto  the 
giver  or  his  heirs  if  issue  fail"  (a). 

The  statute  in  taking  away  from  the  tenant  the  power 
to  alien  the  land,  deprived  his  estate  of  that  incident 
which  chiefly  characterised  it  as  a  fee  simple.  It  was, 
therefore,  no  longer  classed  as  a  fee  simple  conditional, 
but  it  was  recognised  to  be  a  new  kind  of  fee  or  inheri- 
tance created  hy^  the  statute,  and  thenceforth  distinctively 
known  as  ek  fee  tail  {b).  ''Where  an  estate  to  one  and 
to  the  heirs  of  his  body  was  a  fee  simple  before  the 

(a)  Ibeitatute  gires  a  new  remedy  The  latter  was  the  writ  of  Jbrmedon 

to   the    heir  by  a   writ  called  a  in    reverter.      These    writs    were 

formedim  in  deteender^  and  recites  abolished,  together  with  other  real 

that  **  the  writ  whereby  the  giver  actions,  by  8  &  4  Will.  IV .  c.  27, 

shall  reeorer  when  issue  fiiileth,  is  s.  86. 
common  enough  in  the  Chancery.*'  (5)  Lit.  s.  18. 
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statute^  now  since  the  statute  it  is  taken  tliat  lie  has  but 
a  fee  tail^  and  this  is  included  in  the  statute  although  it 
is  not  expressed ; — for  when  the  statute  restrained  the 
donee  from  aliening  the  fee  simple^  or  &om  doing  other 
acts  which  he  that  has  a  fee  simple  may  do^  it  was  pre- 
sently taken  that  the  fee  was  not  in  him^  for  it  would  be 
idle  to  adjudge  it  in  him^  when  he  could  not  do  anything 
with  it^  and  therefore  it  was  taken^  by  collection  and 
implication  of  the  Act,  that  the  fee  simple  continued  in 
the  donor.  So  that  he  has  one  inheritance^  viz.  a  fee 
simple^  and  the  donee  has  another  inheritance  of  an  in- 
ferior degree^  viz.  a  fee  tail.  And  immediately  upon  the 
making  of  the  Act  it  had  this  name  given  it''  (a).  It 
was  so  called  from  the  inheritance  being  cut  down^ 
talliaUim,  to  the  line  of  heirs  designated  {b).  The  name 
was  used  for  a  restricted  inheritance  before  the  statute ; 
but  since  the  statute  it  is  used  distinctively  for  the  new 
estate  thereby  created.  « 

inberiusoM  not      The  limitation  of  an  estate  to  a  person  and  ^'to  the 
mede  do^.     heirs  of  his  body^''  when  applied  to  subjects  of  heritable 
property  to  which  the  statute  Be  donis  does  not  extend^  is 
construed^  as  at  common  law^  to  give  a  fee  simple  coii- 
ditional  upon  issue ; — for  example^  when  applied  to  land 
of  copyhold  or  customary  tenure  where  there  is  no  custom 
of  entail^ — or  to  an  annuity  in  fee.    Consequently^  in  such 
cases^  the  grantee^  upon  having  issue^  has  the  same  power 
over  the  property  as  if  seised  in  fee   simple  absolute, 
but  there  is  a  possibility  of  reverting  to  the  grantor  upon 
the  failure  of  issue  (c). 
EffloMsyofFinet      The  statuto  by  taking  away  the  power  of  alienation 
bnrringentdii.    from  the  tenant  in  tail  fixed  the  land  in  perpetuity  in  the 
Une  of  issue  designai^ed  in  the  grant.     The  fee  tail  re- 
mained thus  inalienable  for  about  two  centuries^  when  the 

(a)  Per  Djer,  0.  J.,  Plowden 251,  (o)  Go.  Lit.  20  a;  Barl  Stafford 
in  WUHoHY.  Berkley-,  Plowden  662,  t.  Buckley,  2  Yes.  Ben.  170,  180; 
WalnngkanCe  Cote ;  Co.  Lit.  22  a  ;  Doe  y.  Clark,  6  B.  &  Aid.  458 ; 
Butlei^B  note  (2)  to  Co.  Lit.  327  a.  Doe   t.    Simp9a%  4   Bing    N.   C. 

(b)  lb. ;  Lit.  s.  18.  833  ;  8  IkL  &  a.  929. 


/ 
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Judges  reoogniBed  the  efficacy  of  Recoveries  in  conveying 
the  land^  and  thereby  restored  in  effect  the  power  of 
alienation.  Recoveries  and  Mnes,  which  were  subsequently 
used  for  the  same  purpose,  were  collusive  legal  proceedings 
concerning  the  land,  brought  for  the  purpose  of  settling 
the  title  under  the  process  and  judgment  of  a  Court  of 
Justice.  The  proceedings  were  entered  upon  the  records 
of  the  Court  and,  with  some  aid  from  statutes,  became 
available  as  common  forms  of  conveyance  {a) . 

A  Pine  was  originally  the  compromise  of  an  action  con-  Fine. 
ceming  the  land  whereby  the  title  was  acknowledged  and 
finally  confirmed  by  the  agreement  of  the  parties,  finalis 
eoncordia.  A  fine  levied  by  tenant  in  tail^  whether  in 
possession,  or  in  remainder,  or  merely  as  heir  in  expectancy, 
was  effectual  to  bar  all  his  issue  in  tail;  but  it  was  not 
alone  effectual  to  bar  estates  or  interests  limited  to  take 
effect  after  or  iiudefeasance  of  the  estate  tail.  The  efficacy 
ijf  a  fine  rested  principally  upon  the  Statute  of  Pines,/ 
giving  a  conclusive  force  to  a  fine  with  proclamations  {b) . 

A  common  recovery  was  originally  a;  real  action  in  Recovery. 
which  the  land  in  question  was  recovered  by  judgment 
of  the  court.    A  recovery  suffered  by  tenant  in  tail  was  \ 
effectual  to  convey. a  clear  fee  siaple  discharged  pf  the/ 
estatejbail  and  of  all  the  estates  and  interests  limited  to  | 
take  effect  after  or  in  defeasance  of  the  estate  tail.     But  ' 
it  was  an   essential  ground  of  this  proceeding  that  the  ' 
writ  or  prcedpe  should  issue  against  the  actual  tenant  of  . 
the  freehold;  consequently  it  could  not  be  carried  out  ' 
without  his  concurrence.     The  efficacy  of  a  recovery  rested 
principally  upon  the  decision  in  Taltarum^s  case  (c). 

The  process  of  barring  estates  tail  by  Pines  and  Re-  Fum  and  Be- 
ooveries  was  abolished  by  the  statute  3  &  4  Will.  IV.,  c.  ii8hed,widnew 

*'  mode  of  diaen- 

tailing  robeti- 
toted. 
(a)  Bee  Jenmng^g  Coie^  10    Go.      107 ;    Co.    Lit.    121    a ;    872    a ; 

44  a ;  IlMiim  t.  Strachan^  6  T.  B.  1  Hayes  Oonv.  5th  ed.  188. 

107  *.  (c)  Year  Book,  12  Ed.  IV,  f.  19 

(()  4  Hen.  7,  o.  24 ;  explained  (1478)  ;   see  6  Co.  40  ;  Martin  ▼. 

hj  82  H.  8,  e.  86;  see  1   Dyer,  Siraehan^  5  T.  B.  107;   1  Hayes 

3  a;  MarUn  ▼.  Straektm,  5  T.  B.  Cony.  148. 
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74^  8.  2 ;  and  by  the  same  Act  a  general  power  was  given 
to  tenants  in  tail  to  dispose  of  the  lands  entailed  for  an 
estate  in  fee  simple  absolute^  or  for  any  less  estate^  to  be 
exercised  in  the  manner  and  ^^th  the  consents  and  sub- 
ject to  the  restrictions  contained  in  the  Act  (a). 
BMefoe.  A  fine  by  barring  the  issue  in  tail  only,  and  not  the 

estates  subsequently  limited,  conveyed  what  was  called  a 
base  fee,  an  estate  of  the  quality  of  a  fee  simple  and 
descendible  to  the  heirs  general  of  the  grantee,  but  deter- 
minable by  failure  of  the  issue  in  tail,  upon  which  event 
the  subsequent  limitations  took  effect  (6). 

By  the  Act  for  the  abolition  of  Fines  and  Recoveries,  3 
&  4  Will.  IV,  c.  74,  s.  1,  "  The  expression  '  base  fee  *  shall 
mean  exclusively  that  estate  in  fee  simple  into  which  an 
estate  tail  is  converted  where  the  issue  in  tail  are  barred^ 
but  persons  clainung  estates  by  way  of  remainder  or  other- 
wise are  not  barred/'  Such  an  estate  is  created  by  a 
disentailing  deed  under  the  statute,  when  execatei  with- 
out the  required  consent  of  the  protector  of  the  settle- 
ment (c). 


If  a  tenant  in  fee  simple  granted  to  another  for  a  term 
of  life^  the  alienation  ot  the  fee  was  partial  only,  in  respect 
of  duration  of  time,  the  residue  being  left  in  the  grantor  ; 
and  upon  the  determination  of  the  estate  for  life,  the 
possession  reverted  or  returned  to  him  or  to  his  heirs  ; 
whence  the  residuary  estate  left  by  such  conveyance  was 
called  a  reversion,  and  the  estate  for  life  was  called,  in 
Ptftieniar  relation  to  the  reversion,  a  particula/r  or  partial  estate. 
A  reversion  is  defined  as  "  that  estate  which  the  lessor 
has  after  the  possession  is  conveyed  to  and  vested  in 
another  during  a  particular  estate  '^  (c2) . 

(a)  See  pott^  'Part  TV.  Chap.  I.  the  estate  always  doth  oontinae  in 

(5)  Plowden,  656,  658  ;  Co.  Lit.  him  that  made  the  particular  estate, 

18  a ;  Seymot'a  Cate^  10  Co.  95  b.  or  where   the    particular  estate  is 

(c)  See  the  statute  and  see  pott,  derived  out  of  his  estate,  as  where 

Fkirt  rV.  Ch.  I.  tenant  in  fee  simple  maketh  a  gift 

{d)  Plowd.  196,  and  see  lb.'  151.  in  tail  or  a  lease  for  life  or  for  years." 

*'  A  reversion  is  where  the  residue  of  Co.  Lit.  22  b ;  and  see  lb.  142  b. 
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So^  npon  a  gift  in  fee  tail  after  the  statute  de  donis  there  Bermion  after 
was  a  reversion  in  the  donor  secured  jbo  him  by  the  sjiatnte^ 
and  npon  the  death  o£  the  Itenant^  in  tail  without  issne^ 
whereby  the  fee  tail  was  determined^  the  possession 
reverted  to  the  donor  or  his  heirs.  "  In  every  gift  in 
tail  without  more  saying,  the  reversion  in  fee  simple  is  in  -^^ 

the  donor '*  (a).     "This  is  wrought  by  the  construction  (y^ 

of  the  statute,  which  hath  turned  the  fee  simple^  of  the 
donee  into  a  particular  estate  of  inheritance,  and  the 
possibility  of  the  donor  to  a  reversion  in  him  expectant 
upon  the  estate  tail,  so  as  there  be  two  inheritances  of 
one  land'*  (i). 

A  tenant  in  fee  simple  might  grant  a  particular  estate,  Bennundr. 
whether  for  life  or  in  tail,  to  T)ne  person,  and  at  the  same 
time  grant  the  residue  or  remainder,  technically  so-called, 
of  the  fee  to  another,  leaving  no  reversion  in  himself.  A 
remainder  is  defined  to  be  ''  a  residue  or  remnant  of  an 
estate  in  land,  expectant  upon  a  particular  estate  created 
together  with  the  same  at  one  time  '*  {c).  So  he  might 
grant  several  particular  estates  successively  in  remainder, 
leaving  the  reversion  in  himself,  or  at  the  same  time 
granting  away  the  ultimate  remainder  in  fee  without 
leaving  any  reversion. 

The  grant  of  an  estate  in  fee  simple  exhausted  theNoMfmioDor 

i»  xT_  J.  ^   A.  1 J  remainder  after 

power  of  the  grantor ;  no  reversion  was  left  nor  could  any  a  fee  simple. 
remainder  be  limited  after  such  estate.  On  the  deter- 
mination of  a  fee  simple  for  want  of  heirs,  per  defectum 
sanguinis,  the  land  fell  back  to  the  lord  by  right  of 
escheat,  which  was  not  an  estate  in  the  land,  strictly  so 
called,  but  a  right  incident  to  the  seignory  (cQ.  A  fee 
simple  conditional  at  common  law  was  equally  extensive 
in  this  respect,  and  left  no  reversion  or  residue  at  the 
disposal  of  the  grantor.  "  One  fee  simple  cannot  depend 
upon  another  by  the  grant  of  the  party ;  as  if  lands  be 

(c)  Lit.  is.  18, 19.  (e)  Co.  Lifc.  49  a,  148  a. 

(6)  Co.  Lit.  22  a ;  awU^  p.  87.  W  ^  <>*^*  P*  ^- 
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given  to  A.^  so  long  as  B.  hath  heirs  of  his  body^  the 
remainder  over  in  fee,  the  remainder  is  void"  {a). 
Tenure  between       The  grant  of  a  partial  or  particular  estate  only,  as  an 
Ifonw.'"**'*^*"  estate  for  life  or  an  estate  tail,  created  a  relation  of  tenure 
between  the  tenant  of  the  particular  estate  and  the  rever- 
sioner, to  which  fealty  and  services  were  incident  according 
to  law  or  the  express  reservation  of  the  grant.      The 
statute  Quia  emptoresy  which  abolished  sub-infeudation^ 
was  expressly  confined  to  alienations  of  the  fee  simple 
and  did  not  affect  this  tenure  of  particular  estates  to  the 
reversion,  which  may  still  be  created^    It  has  been  called 
Imperfect         an  imperfect  tenure,  as  distinguished  from  the  perfect 
tenure.  tcuure  incident  to  the  seignory  of  the  fee,  in  which  the 

rent  and  services  are  incident  to  the  seignory ;  in  the 
imperfect  tenure  they  are  incident  to  the  reversion  (&). 
A  grant  of  a  particular  estate  and  at  the  same  time  of 
the  remainder  in  fee,  retaining  no  reversion,  is  within  the 
statute  Quia  emptores ;  no  new  tenure  is  created  and  both 
the  grantee  of  the  particular  estate  and  of  the  ultimate 
remainder  hold  immediately  of  the  lord  of  whom  the 
grantor  held  before  (c) 
serTioee.eto.,in.  If  a  man  make  a  gift  in  tail,  wiiiiout  any  express  re- 
sion.  '    servation,  the  donee  holds  of  the  donor  by  the  same 

services  as  the  donor  holds  of  the  next  superior  lord ; 
as  was  the  case  with  a  grant  in  fee  simple  conditional 
at  the  time  of  the  passing  of  the  statute  De  donis ; 
and  before  the  statute  the  donee  held  of  the  donor 
as  of  his  person,  but  since  the  statute  he  holds  of 
him  as  of  his  reversion.  If  a  man  make  a  lease  ^i^  ^^fe 
and  reserve  nothing,  he  shall  have  fealty  only, ^hougAi  the 
lessor  hold  over  by  rent  or  other  services.  But  if  in  such 
cases  there  be  made  a  special  reservation  of  renter  services, 

(a)  Co.  Lit.  18a;  10  Oo.  97  b,  (ft)  18  Bd.  I.  (Qwa  Mtpiorw)  b.  8 ; 

Seynun't  Cate-,   Plowd.  236,  289,  ante,  p.  19;  lit  88.  19,  182,  214; 

249,  in  WUUon  y.  Berlclejf ;  Doe  t.  Ck>.  Oqp.  8.  81,  Traots,  p.  48. 
Sin^tan,  4  Bing.  N.  0.  888  ;  8  M.  (o)  Lit.  a.  215,  216,  217 ;  2  Inst. 

>  kOt.  929.  But  as  to  the  creation  of  505  ;  Butler^s  note  (3)  to  Oo.  Lit. 

a  hcuefsB^  see  tnUe,  p.  40.  827  a. 
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the  terms  of  the  tenure  are  regulated  by  the  express 
reservation  {a).  The  fealty  and  other  services  are  inci- 
dent to  the  reversion  and  pass  with  it ;  the  fealty  in- 
separably, but  the  services  are  separable.  The  reversion, 
in  respect  of  the  fealty,  rent  or  other  services  reserved 
or  incident  thereto,  is  a  present  and  immediate  interest ; 
though  in  respect  of  the  possession  of  the  land  it  is 
future  {b). 

Estates  for  life  and  estates  of  inheritance,  being  the  Freehold 
estates  admissible  at  common  law  in  lan^  of  freehold 
tenure,  are  cailed  freehold^  estates.  An  estate  for  life  is 
sometimes  called  specially  an  estate  ^f  freehold,  or  the 
freehold,  as  distinguished  from  the  inheritaiice,  which_in 
this  sense  includesjhe  freehold  (c). 

"  The  word  freehold  is  now  generally  used  to  denote 
an  estate  for  life,  in  opposition  to  an  estate  of  in- 
heritance. Perhaps,  in  the  old  law  it  meant  rather  the 
latter  than  the  former.  It  is  known  that  fees  were  held 
originally  at  the  will  of  the  lord ;  then,  for  the  life  of 
the  tenant;  that  afterwards  they  were  descendible  to 
some  particular  heirs  of  the  body  of  the.  tenant ;  then, 
to  all  the  heirs  of  his  body ;  and  that  in  succession  of' 
time  the  tenant  had  the  complete  dominion  or  power* 
over  the  fee.  The  word  freehold  always  imported  th€i, 
whole  estate  of  the  feudatory,  but  varied  as  that 
varied''  (i). 

Thus  the  term  freehold  is  used  to  denote  the  quantity 
o"^  tlnration  of  estates  as  well  as  the  tenure  of  the  land  ^ 
antr,'-as  applied  to  estates,  even  a  customary  tenant  or 
copyholder  may  be  said  to  have  a  freehold.  ''  A  tenant 
in  fee  simple,  fee  tail,  or  for  life  is  said  to  have  a  free- 
hold interest,  whatever  his  tenure  may  be ;  but  none 
except  he  who  holds  or  did  hold  by  knights  service,  in 

•     (a)  Go.  Lit.  28  a,  143  a;   Co.  (c)  Lit.  s.  57. 

2itl.  151  b.  (<0  Butler's  note  to  Co.  Lit.  266 

{h)  Flowd.  197.  h ;  dee  anie^  p.  82. 
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free  socage^  or  in  frankalmoign  can  be  said  to  have  a 
freehold  tenure/*  (a). 

L6Me  for  yean.  A  loaso  for  a  term  of  years  or  any  certain  duration  of 
time  was  originally  considered  at  common  law  not  to 
convey  any  estate  in  the  land.  The  tenant  or  termor, 
though  ds  facto  in  possession,  was  considered  to  hold  the 
land  in  the  name  and  on  behalf  of  the  freeholder  who 
let  him  into  possession,  and  who  through  him  still  re- 
retained  the  possession  in  law.  He  was  in  the  position 
of  an  agent  or  bailiff  entrusted  with  the  possession  (6). 

His  right  was  founded  on  the  lease  or  contract  which 
entitled  him  to  enter  and  occupy  during  the  term  and 
upon  the  conditions  agreed  upon ;  and  if  ejected  or  dis- 
turbed in  possession  it  gave  him  a  personal  action  for 
the  breach  of  contract,  but  no  remedy  by  real  action  iix 
respect  of  the  land  itself.  A  recovery  in  a  real  action 
against  the  freeholder  defeated  the  possession  of  the 
termor  by  establishing  a  title  paramount  to  that  under 
which  the  possession  was  given ;  and  even  a  recovery 
suffered  by  the  collusion  of  the  lessor  had  the  same 
effect,  until  a  statute  was  passed  enabling  termors  to 
&lsify  recoveries  under  feigned  titles  (c). 

Estate  of  leasM.  In  course  of  time  the  interest  of  a  lessee  for  years^ 
after  it  was  perfected  by  entry,  came  to  be  recognised 
and  protected  in  other  respects  as  an  estate  in  the  land. 
In  the  personal  action  of  ejectment,  judgment  was  given 
for  the  recovery  of  the  term,  with  a  writ  of  possession. 
The  doctrines  of  tenure  were  extended  to  it,  so  that  the 
lessee  was  bound  to  fealty,  and  the  rent  reserved  because 
rent  service  recoverable  by  distress.     The  right  of  the 

int4sreMe         Jessco  for  years  before  entry  was   called    an  interease 

termini.  ,  •    *    /  _?  \ 

termim  (d), 

(a)  Blaokstone  on  CopyhoMen,  (c)  21  Hen.  Till.,  o.  15. 

Tracts,  p.  228 ;  Co.  lot.  43  b;  Ck>.  (d)  Lit.    b8.  68,  132,  214 ;   Co. 

Cop.  M.  14>  16, 16, 17.  lit.  46  a,  h.     "  TiU  the  reign  of 

{b)    Butler's   note   to    Ck>.   lit  Edward  lY.  the  possession  was  not 

880  b,  recovered  in  an  efeetione  flmuB ;  but 
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Bat  the  estate  of  the  termor  or  leaseholder  has  never  Leaseholds  or 
ceased  to  be  considered^  like  the  lease  or  contract  npon  penonideBtote. 

^  which  it  is  founded^  of  the  nature  of  personal  property. 
It  passes^  as  such^  to  the  execntor  or  administrator^  and 

•  not^  as  real  estate^  to  the  heir.  Such  estates  are  called 
leasehold  in  contrast  to  freehold.  They  are  called  chattel 
interests^  as  being  personal  estate^  and  also  chattels  real, 
the  subject  of  property  being  land  or  realty^  to  distin- 
guish them  firom  goods  or  chattels  strictly  pfirsonal  (a). 


SscnoN  in.    The  Seisin  and  Gonvbtanob 
OF  Fbbbhold  Estates. 

Seiain — feof&nent  by  lirery  of  seisin — liTory  for  particular  estate 
and  remainder — ^Umitationa  shifting  the  seiain. 

Rule  against  abeyance  of  seisin — f otore  limitations — contingent 
remainders. 

Poaaeasion  of  leasehold — lease  for  years — Please  for  years  with  re- 
mainder of  freehold — ^lease  to  commence  in/iUuro, 

Deed  of  ieofflnent — statntoiy  reqnirementa  of  feoffinent. 

Freehold  now  lies  in  grant — ^rules  of  limitation  in  grants — ^limita- 
tidn  to  gruitor  or  bis  heirs,  at  common  law — creates  a  new 
title  by  statate. 

Things  lying  in  grant — ^reversions  and  remainders — incorporeal 
hereditaments.  I 

Attornment  to  grant  at  common  law — abolished  by  statate. 

Beleoe — conyeyanoe  by  lease  and  release. 

Disseisin — oonyeyanoea  haying  tortioua  operation. 

Bights  of  entry  and  of  action. 

In  the  common  law  of  freehold  tennre  seisin  signifies  seinnoftiM 
the  possession  of  the  fee  or  freehold  estate ;   the  firee- 
holder  was  described  in  law  as  seised,  or  invested  with 
the  seisin.     The  tenant  in  the  actual  possession  or  seisin 

only  damages."    Hale,  Hist.  Com.  within    the    international    maxim 

Law,  201.  See8Blaekst.C!om.  200.  mohUia  teguuniur  pertonam;  and, 

(a)  Ck>.  Lit.  118  b ;  Lit.  s.  740.  acoordingljrt  it  is  regulated  by  the 

But  though  personal  proper^  by  le:t  hei  rei  titm  and  not  by  the  law 

Sn^iah  law,  a  leasehold  interest  is  of  the  domicil.    JFVdbff  y.   Cwrherg^ 

not,  therefore^  moyeable  properly  L.  B.  16  Eq.  461. 
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FeoffkD60t  by 
liTecy  of  sewn. 


was  presumptively  seised  of  ail  estate  in  /ee  simple.  If 
entitled  only  for  a  particular  estate^  he  held  the  seisin 
not  only  in  his  own  right,  but  also  in  right  of  all  the 
estates  in  reversion  or  remainder  under  the  same  title ; 
the  owners  of  which  participated  in  the  seisin  in  orcidr 
of  succession,  and  were  described  as  seised  in  reversion 
or  in  remainder ;  for  the  actual  seisin  represented  the 
fee,  or  all  the  estates  into  which  it  might  be  sub- 
divided (a). 

The  seisiQ,  as  representing  the  fee,  was  also  used  as 
the  means  of  conveyance.  Feofi&nent  or  the  conveyance 
of  a  freehold  estate  was  effected  by  livery  of  seisin,  that 
is,  by  an  actual  delivery  of  possession.  This  originally 
constituted  the  efficient  and  essential  act  of  conveyance, 
words  being  required  only  to  explain  the  act,  and,  when 
necessary,  to  limit  and  direct  the  estates  for  which  it  was 
intended  the  seisiu  should  be  held  (&). 

A  feoffment  might  be  made  with  an  express  appropna- 
Smd  remainder,  tiou  01  the  scism  to  a  scnes  of  ostatos  lu  the  lorm  of 
particular  estate  and  remainders,  and  the  livery  to  the 
immediate  tenant  was  then  effectual  to  transfer  the  seisin 
to  or  on  behalf  of  all  the  tenants  in  remainder,  according 
to  the  estates  limited.  But  future  estates  could  only  be 
limited  in  the  form  of  remainders,  and  any  limitations  ^ 
operating  to  shift  the  seisin  otherwise  than  as  remainders 
expectant  upon  the  determination  of  the  preceding 
estate  were  void  at  common  law.  Thus,  upon  a  feoff- 
ment, with  livery  of  seisin,  to  A.  for  life  or  in  tail,  and 
upon  the  determination  of  his  estate  to  B.,  the  future 
limitation  takes  effect  as  a  remainder  immediately  expec- 
tant upon  A.^s  estate  (c).     But  upon  a  feoffment  to  A.  in 


Feofihient  fur 


Limitotions 
BhifUog  the 
Beuin,  void. 


(a)  Go.  Lit.  153  a ;  Butler's  note 
to  Co.  lit.  266  b.  The  term  vest 
or  ifwest,  applied  to  estates,  referred 
to  a  participation  in  the  seisin  or 
fireehold  title,  the  subject  of  feudal 
invutUure.  lb.  Spdman  Gloss. 

(6)  Lit  8.  69;  Go.  Lit.  48,  49; 
see  lb.  49  a,  60  a,  d,  as  to  when 


a  freehold  might  pass  without 
liyery.  Butler*s  note  (1)  to  Co. 
Lit.  271  b,  and  to  330  b  ;  see  The 
T.  Taylor,  6  B.  &  Ad.  675;  1 
Hayes  Conv.  12. 

(c)  *'  The  remainder  is  good  and 
paaseth  out  of  the  donor  b^  the 
Uveiy  of  seisin ;  for  the  particular 
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fee  or  f^r  life^  and  after  oae  year  to  B.  in  fee ;— or  to  A., 
in  fee^  and  upon  Us  marriage  to  B.  in  fee ; — or  to  A.  in 
fee  or  for  life,  and  upon  B.  paying  A.  a  sum  of  money  to 
B.  in  fee, — ^the  limitations  shifting  the  seisin  from  A.  to  B. 
at  the  times  and  in  the  eyents  specified,  as  they  could 
not  take  effect  as  remainders,  were  wholly  void  at  com- 
mon law  (a).  Such  limitations  became  possible  in  deal- 
ing  with  uses  and  in  dispositions  by  will,  as  will  appear 
hereafter. 

The  exigencies  of  tenure  required  that  the  seisin  or  Bale  Hunst 
immediate  freehold  should  never  be  in  abeyance,  but  that  wwaT 
there  should  at  all  times  be  a  tenant  invested  with  the 
seisin  ready,  on  the  one  hand,  to  meet  the  claims  of.  tiie 
lord  for  the  duties  and  services  of  the  tenure,  and,  on 
the  other  hand,  to  meet  adverse  claims  to  the  seisin,  and 
to  preserve  it  for  the  successors  in  the  title  (&). 

This  rule  had  important  effects  upon  the  creation  of  VMnre  limits- 
freehold  estates:  for  it  followed  as  an  immediate  con- 1^  of  freehold 
sequence  of  the  rule,  as  also  from  the   nature  of   l3i^M^»ro. 
essential  act  of  conveyance  by  livery  of  seisin,  that  a 
grant  of  the  freehold  could  not  be  made  to  commence  at 
a  future  time,  leaving  the  tenancy  vacant  during  the 
interval.     "  Livery  of  seisin  must  pass  a  present  freehold 
to  some  person  and  cannot  give  a  freehold  in  futuro" — 
"  If  a  man  makes  a  lease  for  life  to  begin  at  Michaelmas 
it  is  void,  for  he  cannot  make  present  livery  to  a  future 
estate,  and  therefore  in  such  case  nothing  passes  (c). 

As  a  consequence  of  the  same  rule  if  a  feoffment  were  Limitetion  va^ 
made  to  A.  for  life  and  after  his  death  and  one  day  after  hold.  ^      '*^ 
to  B.  for  life  or  in  fee,  the  limitation  to  B.  was  void,  be- 
cause it  would  leave  the  freehold  without  a  tenant  or  in 
abeyance  for  a  day  after  the  death  of  A  (c2). 

estate   and  ramainder,  to  many  in-  (ft)  Go.  lit.  842  h ;  BuUer^B  note 

tente  and  parpoees,  make  but  one  lb ;  see  1  Hayes  Oonv.  6th  ed.  p.  12, 

estate  in  judgment  of  law.**    Oo.  14. 

Ut  148  «.    See  1  Hayes  Cony.  21.  (c)  Co.  Int.  217  a;  6  Co.  94  b, 

(a)  Flowden,  29 ;  1  Hayes  Oonv.  Barwiol^t  Caw. 

19-81.  {d)  Plowden,  25;  Feerne  C.  B. 
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Bemamderin  The  Beisin  or  freehold  in  remainder  might  be  in  abey- 
iU  the^lSl^aiar  snco  doiing  the  continuance  of  the  particular  estate ;  for 
^  the  present  seisin  of  the  tenant  of  that  estate  was  suf- 

ficient to  satisfy  all  the  requirements  of  tenure^  and  it 
represented  and  supported  all  the  future  estates  and 
interests  in  the  fee. 

Accordingly^  a  remainder  might  be  limited  to  take 
effect  upon  a  condition^  or  in  a  person  not  ascertained^  as 
an  unborn  child^  so  as  to  be  in  abeyance  or  uncertainty 
until  the  condition  happened  or  the  person  became  ascer- 
tained. Such  a  limitation  was  good  and  might  remain  in 
uncertainty  so  long  as  the  particular  estate  continued^  as 
it  was  supported  by  the  seisin  of  that  estate.  But  it  was  / 
es;  .pHal  that  it  should  have  become  certain  and  absolute  / 
at  the  time  when  the  particular  estate  determined ;  and  if 
not  then  ascertained^  so  as  to  be  capable  of  taking  up  the 
seisin^  it  failed  altogether^  and  the  next  estate  in  re- 
mainder took  immediate  effect  (a). 

A  remainder  limited  to  an  uncertain  person  or  upon  an 
uncertain  condition^  and  so  long  as  the  uncertainty  lasted^ 
became  known  as  a  contingent  remainder.  A  remainder 
limited  absolutely  and  to  a  determinate  person^  or  which 
had  become  absolute  and  certain  in  ownership  by  subse- 
quent events  was  a  vested  remainder ;  the  remainderman 
was  presently  iiweated  with  a  portion  of  the  seisin  or 
freehold  (6). 


% 


r 


•4  Contingent  rt- 
mainder. 


Tested  remain- 
der. 


^ 


807.  "Since  the  tenancy  was  not 
iJlowed  to  be  vacant  or  in  suspense 
for  an  instant,  it  was  essential  to  the 
validity  of  every  conveyance  of  the 
freehold  that  it  should  be  made  to 
take  immediate  effect. — ^On  the  same 
principle,  it  was  essential  that  all 
substitutions  should  be  so  strictly 
consecutive  as  not  to  leave  the  feud 
unprovided  with  a  tenant  even  for 
an  instant/'    1  Hayes  Conv.  16. 

(a)  Co.  Lit.  342  b  ;  378  a ;  Per- 
kins, 86.  52, 87.  '*  If  a  man  seised  of 
land,  lease  it  to  a  stnuser  for  life, 
and  grants  the  remainder  over  to 
the  nght  heir  of  J.  S.,  which  J.  S. 
is  then  alive ;  in  that  case  the  fee  is 


in  abevanoe,  vie.,  in  the  conrndera- 
tion  of  the  law,  and  is  in  no  certain 
person."  lb.  s.  708.  Feame  G. 
B.  3,  281,  807 ;  ''It  is  a  general 
rule,  that  every  remainder  must 
vest,  either  during  the  particular 
estate,  or  else  at  the  very  instant 
of  its  determination.*'  lb.  807. 
A  contingent  remainder,  as  put- 
ting the  freehold  in  abeyance, 
seems  to  have  been  originally  re- 
garded as  tCa  infringement  of  feudal 
principles,  and  is  said  not  to  have 
been  mlly  recognised  until  the  reign 
of  Henry  VI.  See  Williams  Seal 
Prop.  248,  7th  ed. 
(6)  See  atUe,  p.  46. 
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The  term  seisin  did  not  apply  to  the  possession  of  a  Possession  of 
tenant  for  years  or  leaseholder  in  his  own  right ;  he  had 
no  participation  in  the  freehold^  and  was  described  in  law 
simply  as  possessed.  Bat  his  possession^  being  referred 
to  Ofb  title  of  the  freeholder  under  whom  he  held,  consti- 
tuted the  seisin.  The  freeholder  was  still  described  as 
seised,  though  his  seisin  was  subject  to  the  lease  for 
years  (a). 

As  a  lease  for  years  did  not  import  a  transfer  of  the  Lease  for  years 

,  ^  did  not  require 

seisin  or  freehold,  it  required  no  livery ;  and  at  common  uvery. 
law   a  lease  for  years  might  be  made  by  mere  parol, 
without  deed  or  writing.     The  Statute  of  Frauds,  29  Car. 
n.  c.  3, 8.  1,  required  all  leases  to  be  made  in  writing  and  statute  reqiuring 
signed  by  the  lessor  or  his  agent ;  excepting  (s.  2)  leases  writing:. 
I      not  exceeding  three  years  from  the  making  and  on  which 
\      a  rent  of  two-thirds  at  least  of  the  full  value  is  reserved. 

The  statute  8  and  9  Yict.  c.  106,  s.  8,  enacted  that  all  statotereqniring 
•     leases,   required  by   law    to  be    in    writing,   most  be  "^- 

made  by  deed  (&). 
I         K  a  lease  were  made  for  years  with  remainder  over  to  Lease  for  jears 
!     another  for  an  estate  of  freehold,  for  life  or  in  tail  or  in  ^frj^id?  ^ 
fee,  it  was  necessary  for  the  lessor  to  make  livery  of 
seisin  to  the  lessee  for  years  before  entry,  in  order  to 
pass  the  remainder  (c).      If  the  lessee  entered  before 
livery,  his  estate  in  the  term  was  perfected  by  the  entry 
and  the  freehold  and  reversion  was  in  the  lessor;  and 
livery  of  seisin  could  not  afterwards  be  made,  because  the 
poBflessiou  was  already  in  the  lessee  (d). 

K  a  lease  were  made  for  years  with  a  contingent  re-  Lease  for  jean 

•     T  r>    i»       iiTii         T'li*  •  'J  with  conttnffent 

mamder  of  freehold,  the  limitation  m   remainder  was  remainder  of 


freehold. 


(a)    Idt.  s.  324 ;    Co.    Lit.   ib. ;  poesesBion  oonld  not  be  made  to  the 

Butler's   note   to  Co.  lit.   330  5,  next    in   remainder,    because   the 

atUe,  p.  44.  possession  belonged  to  the  lessee  for 

(ft)   See  pott.  Part  IV.  Ohap.  I.  years.''    Go.  Lit.  49  a. 

V    *  CimTe^ranoes.'    Lit.  s.  59.  (d)   Lit.  s.    60 ;   Oo.  Lit.  49  h, 

■        (c)  Lit.  s.  60.    **  This  HTery  is  *'  by  the  entry  of  the  lessee  he  is  in 

not  necessary  for  the  lessee  himself  actual   possession,    and    then    the 

because  he  batii  but  a  term  of  years,  liTeiy  cannot  be  made  to  him  that 

but  it  is  for  the  benefit  of  them  in  is  in  possession,  for  quod  nemel  tneum 

the  remainder :  for  the  livery  of  the  ett  ampliut  meum  ette  non  potest." 
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wholly  void^  because  it  left  tlie  seisin  in  abeyance  until 
the  happening  of  the  contingency ;  nor  could  livery  be 
given  for  such  an  estate  for  want  of  a  present  certain 
grantee  of  the  freehold  (a).  Thus^  ^^  it  is  a  general  rule^ 
that  wherever  an  estate  in  contingent  remainder  amounts 
to  a  freehold,  some  vested  estate  of  freehold  must  precede 
it". (6). 
LflMA  for  yem  A  lease  for  a  term  of  years  might  be  made  to  commence 
oommenoeM*^^  y^^wro,  though  a  grant  of  the  freehold  could  not; 
because  such  lease  was  merely  an  executory  contract  as 
to  the  possession,  which  might  be  executed  at  the  time 
agreed  upon  ;  ''as  if  a  man  make  a  lease  for  years  to 
begin  at  Michaelmas  next  ensuing,  it  is  good  '^  (c). 


DeedordiBr- 
tarofCeoff- 


A  deed  or  charter  of  feoffment  was  generally  used  to 
attest  the  livery  of  seisin  and  record  the  terms  of  the 
grant.  Litery  of  seisin  was  then  expressed  to  be  made 
according  to  the  form  of  the  deed,  secund/u/m  formam 
cartcB  ;  and  a  memorandum  of  such  livery  was  endorsed 
upon  the  deed.  The  deed  or  charter  was  not  necessary 
to  the  feofiment  at  conmion  law ;  and  in  case  of  variance 
between  the  terms  of  the  deed  and  of  the  feoffment,  the 
latter  as  the  efficient  act  prevailed ;  unless  the  feoffment 
was  expressly  made  according  to  the  form  of  the  deed, 
when  the  deed  regulated  the  effect  of  the  feoffment  {d). 
Btetntoiyxe-  The  Statute  of  Frauds,  29  Car  II.  c.  3,  s,  1,  first  made 

SLoAnwS,— writ,  a  writing   necessary  to  a  feoffment  by  enacting  '^  that 
estates  made  or  created  by  livery  and  seisin  only,  or  by 


(a)  AtOe,  p.  47 ;  Co.  Lit.  217  a. 

(b)  Fearne,  G.  B.  291. 

(e)  5  Co.  94  h,  Banned 8  Case  ; 
Bee  Neale  v.  Mackenzie^  1  ii.  &  W. 
747, 759 ;  and  see  ante,  p.  44.  But  '<  if 
a  lease  for  years  be  made  to  begin  at 
Michaelmas  the  remainder  oyer  to 
another  in  fee,  if  the  lessor  make 
liTery  of  seisin  before  Michaelmas, 
the  liyerj  is  void,  because  if  it 
should  work  at  all  it  must  take 
effect  presently  and  cannot  expect." 
Co.  Lit.  217  a. 


(d)  Co.  Lit.  6  a,  7  a,  48,  49, 121 5, 
222  b  ;  Lit.  s.  359  ;  Samme'a  Caee^ 
13  Co.  54  b.  Thus— ''If  a  man 
make  a  charter  in  fee  and  deliver 
seisin  for  life  eeeundum  formam 
carta,  the  whole  fee  simple  shall 
pass." — '*  If  a  man  make  a  lease  for 
years  by  deed  and  deliver  seisin 
according  to  the  form  and  effect  of 
the  deed,  yet  he  hath  but  an  estate 
for  years  and  the  livery  is  void."  Co. 
Lit.  48  a. 


SECT.  m.    8IISIN  AND  COWlSTANCfB  OF  FBEBHOLD  ESTATES.    51 

parol,  and  not  put  in  writing  and  signed  by  the  parties  so 
making  or  creating  the  same,  or  their  agents  thereunto 
lawfully  authorised  by  writing,  shall  have  the  force  and 
effect  of  estates  at  will  only/'  And  the  statute  8  &  9  Deed. 
Vict.  c.  106,  8.  3,  enacted  ^^  that  a  feoffment  shall  be  void 
at  law  unless  evidenced  by  deed/' 

The  same  statute  dispensed  with  livery  of  seisin  Freehold  now 
altogether  by  enacting  (s.  2)  that  "  after  1  October,  1845,  w?u^^*iiv^, 
all  corporeal  tenements  and  hereditaments  shall,  as  re- 
gards the  conveyance  of  the  immediate  freehold  thereof, 
be  deemed  to  lie  in  grant  as  well  as  in  livery/'  Since 
this  enactment  a  deed  of  grant  alone  is  sufficient  to 
convey  freehold  estates,  and  feoffinent  by  livery  of 
seisin  may  be  described  as  obBolete. 

But  this  enactment  has  made  no  alteration  in  the  rules  Bniaiofimdta. 
of  common  law  above  stated  concerning  the  limitation  of  *"""  " '~°*'- 
estates;  and  although  a  deed  of  grant  is  now  made 
effectual  by  the  statute  to  pass  the  seisin  and  freehold 
without  livery,  it  is  not  thereby  made  effectual  to  pass 
the  seisin  mfuiuro,  or  to  shift  or  suspend  the  seisin,  or  to 
leave  it  in  abeyance.  The  same  rules  of  limitation  of 
estates  apply  now  to  a  grant  of  the  freehold,  as  before 
applied  to  a  feoffment  by  livery  of  seisin  {a).  It  is 
different  with  a  grant  operating  under  the  statute  of  uses 
to  be  noticed  hereafter  (b) . 

It  was  impossible  for  a  person  to  make  a  direct  con-  Limitation  to 
veyance  to  himself,  so  as  to  alter  his  title  to  his  own  men  uw. 
property  and  take  as  purchaser  from  himself,  by  feoffment, 
grants  or  any  mode  of  conveyance  known  to  the  common 
law.  The  maxim  applied  "nemo  potest  esse  agens  et 
paiiens " ;  he  could  not  be  both  feoffor  and  feoffee,  or 
grantor  and  grantee.  So,  if  upon  a  feoffment  or  grant 
he  limited  the  estate  to  himself  for  life,  with  remainder 

(dO  See  ante,  p.  47  ;  Doe  v.  PrtffCtf,  (6)  Poet,  Part  I.  Chap.  III.  *  Law 

20  L.  J.  C.  P.  223.  of  Uses.* 
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Limitation 
to  hein  of  the 
grantor. 


Limitation  to 
sraotor  or  his 
hein  creates 
new  title  by 
statnte. 


to  another,  the  remainder  was  void  for  want  of  a  particular 
estate  to  support  it  {a).  By  making  a  feoffment  or  grant 
to  another  and  taking  a  re-feoffment  to  himself  and  his 
heirs,  he  could  acquire  a  new  title  by  purchase,  which 
might  make  an  important  difference  in  tracing  the 
descent  (6). 

Nor  could  a  person  by  any  common  law  conveyance 
make  his  heir  a  purchaser,  for  it  was  a  maxim  that  h<Bret^ 
est  pars  antecessoris.  Thus,  if  a  man  made  a  gift  in  tail, 
or  ^  lease  for  life,  with  remainder  to  his  own  right  heirs, 
the  limitation  of  the  remainder  was  inoperative,  being 
merely  descriptive  of  the  reversion  remaining  in  him ; 
so,  if  the  remainder  were  limited  to  the  heirs  male  of  his 
own  body,  this  was  a  void  remainder,  for  the  donor  could 
not  make  his  own  right  heir  a  purchaser  (c). 

By  the  statute  8  &  4  "VV".  IV.  c.  106,  (the  inheritance 
Act)  s.  3,  it  is  enacted  that  ^^when  any  land  shall  have 
been  limited  by  any  assm*ance  (executed  after  31st 
December,  1833),  to  the  person  or  to  the  heirs  of  the 
person  who  shall  thereby  have  conveyed  the  same  land, 
such  person  shall  be  considered  to  have  acquired  the  same 
as  a  purchaser  by  virtue  of  such  assurance,  and  shall  not 
be  considered  to  be  entitled  thereto  as  his  former  estate 
or  part  thereof  (d) . 


Distinction  of         The  distinction  between  grant  and  livery  referred  to 
5hini^ ijingm  the  subjoct  of  convcyance.     Things  incapable  of  actual 
possession,  of  which,  therefore,  no  livery  could  be  made^ 


grant. 


(a)  Per  Hale,  0.  J.,  in  Pihu  v. 
Mitford,  1  Vent.  878;  Souihcot  v. 
Stowelly  2  Mod.  210;  1  Sand.  UBes, 
129.  From  the  principle  of  t)ie 
common  law  that  husband  and  wife 
are  one  person,  it  followed  that  a 
husband  could  not  during  the  ooyer- 
ture  by  any  conyeyanoe  at  common 
law  lixnit  an  estate  to  his  wife.  See 
poH,  Part  V.  Chap.  II. 


(d)  Co.  Lit  12  h ;  Doe  v.  Morgan^ 
7  T.  B.  103.  A  person  may  also 
convey  to  himself  under  the  Statute 
of  Uses.  See  pott.  Part.  I.  Chap. 
III.  *  Law  of  Uses.' 

(c)  Co.  Lit.  22  6,  "  without  de- 
parting of  the  whole  fee  simple  oat 
of  him."  Grewfold's  Case^  I^yw, 
156  a. 

(<0  @ee  1  Hayes  Cony.  815. 
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were  said  to  lie  in  grant,  that  is  to  say,  were  conveyed  by 
a  deed  of  grant  (a). 

Beversions  and  remainders,  being  incapable  of  posses-  Bevenions  and 
sion  during  the  continuance  of  the  particular  estate,  were 
not  the  subject  of  livery,  but  were  conveyed  by  deed  of 
grant  {b).  If  the  tenant  of  the  particular  estate  and 
the  reversioner  joined  in  a  feoffment,  though  without 
deed,  it  was  supported  by  means  of  an  impUed  surrender 
of  the  particular  estate  to  the  reversioner  preceding  the 
livery  by  him  (c).  So,  a  feoffment  by  the  reversioner  to 
the  tenant  of  the  particular  estate  might  be  supported  by 
an  impUed  surrender  of  the  particukr  estate  preceding 
the  livery  (d). 

A  grant  of  a  reversion  or  remainder  was  subject  to  the  FatanUmita. 
same  rules,  as  to  fiiture  limitations  of  estate,  as  a  feoff-  moiuandn. 
ment  of  the  present  seisin.  It  could  not  be  made  to  A. 
from  Christmas  next,  or  to  A.  for  life  and  after  his  death 
and  one  year  to  B. ;  but  it  might  be  made  for  a  particular 
estate  with  remainder,  vested  or  contingent,  as  to  A.  for 
life  with  remainder  to  B.,  or  with  remainder  to  the  heirs 
or  children  of  B.  not  yet  bom  (c). 

The   class  of  rights  and  interests  in  land  known  as  incorporeal 

lit'.  ,  •   .  .  .  .     hereditamenta. 

incorporeal  hereditaments,  compnsmg  seignones,  rents 
and  services,  rights  of  profit  or  use  in  the  land  of  another, 
as  rights  of  common,  rights  of  way  and  the  like,  when 

(a)    *'  This  word  grant  u  taken  6  Co.  15  a,  Treport^t  Case ;  see  Doe 

largely  where  anything  is  granted  or  v.  Lynes,  3  B.  &  C.  888 ;  Co.  Lit. 

paased  from  one  to  another,  and  in  48  i. 

this  senee  it  doth  comprehend  feoff-  (d)    Laneaefel   v.   Alter,  Dyer, 

mentfli,  bargains    and    sales,   gifts,  368  a. 

leases,  charges,  and  the  like.    But  (e)  See  etnie,  p.    47 ;   1  Hayes 

the  word  being  taken  more  strictly  Cony.  21.    *'  On  every  conveyance, 

and  properly  it  is  the  grant,  convey-  therefore,    whether   of  the    actual 

ance  or  gift  by  writing  of  such  an  possession,  or  of  the  present  right  to 

incorporeal  thing  as  lieth  in  grant  the  future   possession,  there  must 

and  not  in  livety,  and  cannot  be  have  been  an  imimediate  grantee, 

given    or  granted   by  word  only,  capable  of  receiving  the  transfer  j 

without  de^."   Shepp.  Touch.  228 ;  and  his   substitutes,  if  any,  must 

^  and  see  2  Sand.  Uses,  26  ;  2  Wms.  have  been  designated  at  the  same 

Saond.  96  6.  time    to    succeed    continuously  as 

{b)  See  Doe  v.  Cole,  7  B.  &  0.  remainder  men,  in   regular  order, 

248.  without  any  cessation  or  disturban6e 

(c)  Bredon^e  Caee,  1  Co.  76  a  of  the  possisssion."    lb.  p.  22. 


▲ttomment  to 
gimnt  neoeesary 
«t  common  Uw. 
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taken  as  separate  subjects  of  property  and  not  as  incident 
or  appurtenant  to  other  land^  being  incapable  of  actual 
possession  or  seisin^  lie  in  grant,  that  is,  are  conyeyed  by 
deed  of  grant ;  nor  can  any  estate  or  interest  in  them  be 
created  except  by  deed  (a). 

Upon  the  grant  of  a  manor  or  seignory  to  which 
tenure  with  rent  or  other  services  was  incident,  attorn- 
ment or  consent  of  the  tenant  to  hold  of  the  grantee  was 
necessary  at  common  law  to  give  effect  to  the  grant ; — 
so  likewise  with  the  grant  of  the  reversion  of  a  particular 
estate,  for  years,  or  for  life,  or  in  tail  (6).  Attornment 
was  described  as  ^'  an  agreement  of  the  tenant  to  the 
grant  of  the  seignory,  or  of  a  rent;  or  of  the  donee  in 
tail  or  tenant  for  life  or  years,  to  a  grant  of  the  re- 
version" (c). 


Attornment  was  taken  away  by  the  Statute  of  4  Anne, 
16,  enacting    by  sect.    9,  '^that  all  grants  or  con- 


Onmt  made 
•ffeotoal  without 
attormnent  by      0. 

•tatate.  veyaucos  thereafter  to  be  made  of  any  manors  or  rents 

or  of  the  reversion  or  remainder  of  any  messuages  or 
lands  shall  be  good  and  effectual  to  all  intents  and  pur- 
poses, without  any  attornment  of  the  tenants  of  any 
such  manors  or  of  the  land  out  of  which  such  rent  shall 
be  issuing,  or  of  the  particular  tenants  upon  whose  par- 
ticular estates  any  such  reversions  or  remainders  shall  be 
expectant  or  depending,  as  if  their  attornment  had  been 
had  and  made/'  Sect.  10  provides  '^  that  no  such  tenant 
shall  be  prejudiced  or  damaged  by  payment  of  any  rent 
to  any  such  grantor,  or  by  breach  of  any  condition  for 


(a)  Go.  Lit.  9  ft,  49  a,  121  ft, 
172  a ;  Duke  Somerwet  ▼.  FogvoeU^ 
5  B.  &  C.  875 ;  Oardinery.  WiUiam- 
son,  2  B.  &  Ad.  336;  see  poH, 
Part  III.  '  Land  as  subject  of  Pro- 
perty.' 

(ft)  Lit.  88.  561,  653,  667,  568. 
Jlffers  v.  Dean  of  St  Pmr»,  14  Q. 
B.  909 ;  19  L.  J.  Q.  B.  84. 

(e)  Oo.  Lit.  809  a ;  see  Butler's 


note  (1),  lb.  <*  And  the  grant  of  the 
reversion  by  deed  with  the  attorn- 
ment of  the  lesseeydo  oountenrail  in 
law  a  feoffhient  by  liyery,  as  to  the 
passing  of  the  freehold  and  in- 
heritance." Co.  Lit.  815  ft.  The 
attornment  of  a  tenant  could  not  be 
compelled  eyen  in  Chancery.  Gary, 
p.  5. 
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non-payment  of  rent,  before  notice  Bhall  be  given  to  him 
of  such  grant  by  the  grantor."  (a). 

A  sabseqaent  statute  11  Geo.  II.  c.  19^  s.  11^  after  Afu>;nmeixt  to 
reciting  that  the  possession  of  estates  in  land  is  rendered  Toid. 
TOiy  precarious  by  the  firequent  and  frandolent  practice 
of  tenants  in  attorning  to  strangers  who  claim  title  to 
the  estates  of  their  landlords  or  lessors^  enacts  that  all 
such  attornments  of  any  tenants  shall  be  absolutely  null 
and  Yoid^  and  the  possession  of  their  respective  landlords 
oi^  lessors  shall  not  be  anywise  changed^  altered  or 
affected  by  any  such  attornments. 

A  grant  of  a  reversion  or  remainder  to  a  person  BeieMe. 
liaving  a  prior  vested  estate  in  the  land  was  distinguished 
as  a  Belease.  Such  conveyance,  like  a  grants  required  to 
be  by  deed  under  seal,  and  differed  from  a  grant  only  in 
its  special  effect  and  operation  in  enlarging  the  previous 
estate  (b). 

A  lessee  for  years,  or  even  a  lessee  at  will,  after  entry,  BeieMetoieMM 
might  take  the  freehold  reversion  by  release;  but  not  °'^®^' 
before  entry,  because  he  then  had  but  an  interesse  termini 
and  no  possession,  and  the  release  by  way  of  enlarging 
an  estate  could  only  operate  upon  a  possession ;  before 
entry  there  was  no  reversion  and  the  immediate  freehold 
could  only  pass  by  livery  (c). 

The  capacity  of  a  lessee  for  years  to  take  the  reversion  OonTemoe  of 
by  release,  supplied  th&  means  in  early  times  of  convey-  udreieMe^wUh. 
ing  an  immediate  freehold  without  livery  of  seisin.    A 
lease  for  a  year  was  first  made  under  which  the  lessee 
obtained  possession  by  entry,,  and  was  then  in  a  position 
to  take  the  reversion  by  release.     By  the  lease  and  re- 

(a)  See  WatU  ▼.  Opndlf  Oro.  Jao.  tions  of  releaaes,  see  lit  b.  444 ; 

192 ;  De  NiehoUt  t.  Saundert,  L.  Co.  Lit.  ib. ;  Bntler'B  note  (1)  to 

B.  5  0.  P.  589 ;  89  L.  J.  C.  P.  297  ;  Oo.Lit.  267  a  ;  and  see  pott,  Part 

Cook  ▼.  Querra,  L.  R.  7  C.  P.  182 ;  IV.  *  Conyeyances.* 

41  L.  J.  0.  P.  89.  (c)  Lit.  b.  469,  460 ;  Co.  Lit.  46 

(()  Lit.  B.  466 ;  Co.  Lit.  278  «s  6;  ^0«;  auto,  p.  44, 49. 
M  to  the  different  kinds  and  opera- 
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lease  tiins    executed    the    freehold    was    conveyed  as 
effectnally  as  by  feoffinent  with  livery  of  seisin  (a). 
LeaM  for  yean        After  the  passing  of  the  statute  of  uses  the  necessity 
•aietriSbOTt       of  au  actual  entry  to  perfect  the  estate  of  the  lessee  was 
^    '  obviated  by  making  a  bargain  and  sale  for  a  year  instead 

of  a  lease  for  a  year  at  common  law ;  a  use  was  thereby 
created  in  the  lessee  which  was  at  once   executed  in 
possession  by  mere  force   of  the    statute^  as  hereafter 
explained.     In  this  form  the  conve3^ance  by  lease  and 
release,  without  entry  or  livery  of  seisin,  continued  in 
use  for  the  transfer  of  freehold  estates  until  quite  recent 
times  {b). 
statato  making       The  statutc  4   Yict.    c.   21,  s.   1,  frirther  simplified 
withoatieaM.     thls  modc  of  convcyance  by  dispensing  with  the  lease 
altogether,  and  rendering  the  release  alone  as  effectual 
for  the  conveyance  of  freehold  estates  as  if  the  releasing 
party  had  also  executed  a  deed  of  bargain  and  sale  or 
lease  for  a  year  for  giving  effect  to  such  release. 
Leaaeaadreieaaa     But  the  Conveyance  by  lease  and  release  is  now  super- 
gnat,  seded  altogether  by  the  more  direct  conveyance  by  deed 
of  grant,  which,  under  the  statute  8  &  9  Yict.  c.  106, 
s.  2,  was  rendered  effectual  for  the  transfer  of  all  free- 
hold  estates  (c). 

DiMMon.  Disseisin  was  a  wrongM  entry  upon  the  land  and  ouster 

or  dispossession  of  the  freeholder.  The  seisin  de  facto 
thereby  obtained  had  the  same  effect  as  a  rightful  seisin 
in  conferring  an  apparent  title  to  the  land,  and  the  means 
of  alienation  by  livery.  The  disseisee  retained  a  mere 
right  of  entry  {d). 
DinonndiTottod  Disscisiu  of  the  tenant  of  a  particular  estate  disseised 
ravenum.  Or  divost^d  all  the  estates  in  remainder  or  reversion,  and 

converted  them  into  mere  rights  of  entry,  exercisable 
in  their  order  of  succession  (e).  ^ 

(a)  2  Sand.  Usee,  62,  dting  Tear  {d)  Lit.  a.  279 ;  Co.  Lit.  158  d, 

books,  11  H.  4,  83 ;  21  Ed.  IV.  24.  181  a ;  '<  every  entry  is  no  dissainii, 

(h)  2  Band.  Uses,  62;  see  post,  unless   there  be  an  ouster  also  of 

Chap.  in.    'Law  of  Uses.'  the  freehold.'*    lb. 

(c)  See  aniCf  p.  51.  (0)  See  ante,  p.  46. 
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The  tenant  himself  of  the  partioalar  estate  whether  conreyxnc^ 
for  life,  or  for  years,  havincr  the  actual  seisin,  had  it  in  operation.— 
ms  power  to  make  a  feonment  to  another   by  livery,  tenant  of  paru- 

,     ,     ,  ,  -  enlar  eBtatej 

which  effectually  conveyed  the  fee,  if  it  in  terms  imported 
to  do  so,  irrespectively  of  his  own  estate  or  interest; 
and  such  feof&nent  disseised  all  the  estates  in  remainder 
or  in  reversion  dependant  upon  his  seisin  and  converted 
them  into  rights  of  entry  (a).  Feoffinent  by  tenant  in 
tail  operated  rightfully  at  common  law,  but  wa«  provided 
against  by  the  statute  de  donisy  giving  a  writ  oi  formedon 
to  the  issue  or  reversioner  or  remainderman.  It  therefore 
took  away  the  right  of  entry  and  left  only  the  right  of 
action  under  the  statute  {)>), 

But  such  act  on  the  part  of  the  tenant  for  life  or  operated  as  a 
for  years  was  a  direct  breach  of  the  conditions  of  **  "  "** 
his  tenure,  and  operated  as  a  forfeiture  of  his  estate, 
which  thus  became  merged  or  extinguished  in  the 
reversion  or  seignory,  and  the  reversioner  or  next 
remainderman  became  entitled  to  the  immediate  pos- 
session  with  the  right  to  enter  accordingly  (c). 

In  such  case  if  the  next  estate  in  remainder  was  then  destroyed  con. 
in  contingency  so  that  it  could  not  take  effect  in  posses-  ^^JJ|^*"'°*^' 
aion,  it  failed  altogether,  and  the  next  vested  remainder 
took  immediate  effect,  because  the  freehold  could  not  re- 
main in  abeyance.     Contingent  remainders  might  thus 
be  destroyed  by  a  feoffinent  of  the  tenant  of  the  particular 
estate ;  and  it  was  formerly  the  practice  to  use  feoffinents 
for  this  purpose  {d).    The  statute  8  &  9  Vicfc.  c.  106,  s.  8,  contingent  re. 
protected  contingent  remainders  from  this  mode  of  de-  ^^1^£Sate. 
struction,  enacting  that  they  should  be  capable  of  taking 
effect,  notwithstanding  the  determination  by  forfeiture  of 


(a)  Lit.  Bi.  699, 611, 698;  Bailer's  88,39;  see  Doe  ▼.  lyjief ,  3  B.  & 

note  (1)  to  Co.  Lit.  880  ft.  0.  388. 

W  lit.  695,  596,  697 ;  Co.  Lit.  (d)  Arekm^a  Cote,  1  Go.  66  ft ; 

887  «,  ft ;  see  onto,  p.  87.  Chudleigh^t  Case,  1  Go.  135  ft ;  Doe 
(e)  Lit.  ss.  415,  416;   Go.  Lit  ▼.  Qataere,  5  Bing.  N.  C.  609;  see 

888  ft,  BntlBr*!  note,  lb. ;  Co.  Lit.  poat^  Part  U.  Chap.  II.  '  Contingent 
861  a,  ft ;  858  a ;  Oiibert's  Tenures,  Remainders.' 

It 


58         FABT  I. .  CHAP.  I.   THE  LAW  OV  FSESHOLD  TSNUBB. 

any  preceding  estate  of  freehold  in  the  same  manner  as  if 
snch  determination  had  not  happened. 
Fines  and  Be-      ^  A  fine  or  recoverj^  in  general^  had  the  same  efficacy  as 
a  feofiment  in  conveying  the  fee^  if  it  purported  to  do  so  ; 
and  if  by  a  tenant  for  life^  it  induced  a  forfeiture  of  his 
estate  and  thereby  destroyed,  contingent  remainders  im- 
mediately expectant  (a). 
Grant  and  re-         Conveyauces  by  deed  without  livery,  as  a  grant,  release^  or 
^^.^^  a  lease  and  release,  in  whatever  terms,  liad  no  effect  beyond 
the  estate  and  interest  which  the  person  executing  might 
rightfully  convey.  Those  conveyances  only  which  operated 
directly  upon  the  seisin,  as  feoffments,  fines  and  recoveries 
could  operate  tortiously  according  to  their  import,  irre- 
spectively of  the  estate  of  the  party  conveying  (A) .     So, 
of   things    lying  in   grant  as  rents^  commons,   rever- 
sions and  remainders,  the  conveyance,  though  importing 
to  be  in  fee,  had  no  tortious  effect,  nor  did  it  induce  a 
forfeiture,  for  nothing  passed  thereby  but  that  which 
rightfully  might  pass  (c). 
TortdooB  opera-       By  the  8  &  9  Yict.  c.  1 06,  s.  4,  a  feofiment  has  no 
anoes  taken  away  longer  any  tortious  operation,  and  Fines  and  Recoveries 
were  aboUshed  by  the  statute  3  &  4  W.  IV,  c.  74 ;  conse- 
quently "the  doctrines  of  law  relating  to  the  tortious  opera- 
tion of  conveyances  and  the  forfeiture  thereby  incurred 
have  no  longer  any  appUcation. 

Right  of  eatiy.  An  entry  on  the  land  within  the  time  allowed  by  law 
restored  the  seisin,  and,  if  made  by  the  tenant  of  a  par- 
ticular estate,  it  restored  or  revested  the  estates  in  re- 
mainder or  reversion,  which  were  dependant  upon  the 
same  title.  Hence  a  right  of  entry  was  sufficient  to  pre- 
serve a  contingent  remainder  {d). 

(a)  Co.  Lit.  356  a ;  Doe  y.  Gkitaere,    '  only  by  estoppel  between  the  paitieB 

5  Bing.  N.  0.  608 ;  notwithstanding  and   had    no    ulterior    effeet ;    lee 

the  reooveiy  bj  tenant  for  life  was  I^Brmor's  Que,  8  Go.  77  a ;  8  Atk. 

made  yoid  by  statute  14  Eliz.  c.  8,  141,  Smith  y.  Dormer. 

and  see  Smith  y.  Cl^ord,  1  T.  B.  (5)  Lit  ss.  600,  618 ;  Co.  Lit.  382 

788.   As  to  thd  effect  of  a  fine  or  re-  a  ;  Sutler's  note  to  Co.  Lit.  830  a, 

coyenr  by  tenant  in  tail,  see  cmte,  p.  (e)  Co.  Lit.  251  h, 

89.  Fine  by  lessee  for  years  operatra  {d)  Fearne,  C.  B.  286. 


aSCT.  m.   8IIBIN  AJTD  CONYETANCB  OF  FBBEHOLD  ESTATES.     59 

The  right  of  entry^  arising  upon  a  disseisin^  was  lost  Bi«;ht  of  entry 

lost  bv  dOBCA&t 

in  certain  events ;  as  by  the  seisin  being  cast  by  descent  cavt. 

upon   the  heir  of  the  disseisor^  which  was  technically 

called  a  descent  cast  {a) ; — also  by  an  alienation  of  the  fee 

by  the  disseisor  to  another^  which  was  called  a  discontinue  by  disoontma- 

anee  of  the  possession  (6).     On  the  other  hand^  the  right 

of  entry  might  be  kept  alive  against  a  descent  cast  by  preserrcd  by 

the  process  of  conimual  claim  (c).  *^°*^ 

Where  the  right  of  entry  was  lost  there  remained  a  Right  of  action. 
mere  right  of  action,  to  be  prosecuted  within  certain 
limits  of  time  in  the  form  of  real  action  provided  for  the 
circumstances  of  the  case  {d). 

The  doctrines  concerning  rights  of  entry  and  of  action 
and  the  proceedings  in  real  actions  were  highly  technical 
and  elaborate,  and  formed  a  large  and  complicated  branch 
of  the  law  of  real  property,  until  the  amendments  of  the 
law  made  by  the  statute  3  &  4  W.  lY,  c.  27.     By  that  statute  aboii«h- 
statnte,  s.  36,  real  actions  were  abolished,  and  the  action 
of  ejectment  was  left  as  the  only,  and  the  comparatively 
simple,  remedy  at  law  for  the  recovery  of  the  possession 
of  land.     By  the  same  statute  the  right  of  entry  or  action  Deeeent  oaat  and 
IS  no  longer  defeated  by  a  descent  cast  or  a  discontinuance 
(s.  39) ;  and  it  is  exempted  from  all  other^asualties  except 
lapse  of  time.     But  it  must  be  prosecuted  within  twenty  Limitation  of 
yeans  next  after  the  accrual  of  the  right  (s.  2) ;  subject  ^    <»■«<>"• 
to  the  provisions  of  the  statute  in  the  case  of  disabilities 
in  the  person  entitled,  (ss.  16-19.)      /  2 

A  right  of  entry  was  not  assignable  at  common  law  by  Aampmentof 
deed,  nor  by  will ;  though  it  might  be  released  to  the  person 
in  actual  seisin  of  the  freehold ;  and  if  not  so  released 
it  descended  to  the  heir  (e).  A  Bight  of  entry,  whether 
immediate  or  ftiture,  and  whether  vested  or  contingent, 
may  now  be  disposed  of  by  deed,  8  &  9  Vict.  c.  106,  s. 

{a)  Lit.  •.  886  ;  Co.  lit.  ib.  Lit.  289  a. 

\b)  Lit.  0.  692 ;  BuUer'B  note  to  (0)  Co.  Lit.  214  a,  266  a ;  Per- 

Ck>.  Lit.  826  a.  Inns,  sb.  86,   86,    166,   271;    see 

(e)  Lit.  M.  414,  417,  422,  428.  Ouiley  ▼.   Ta^lerMon,  11   A.  d;  B. 

(d()  See  Bntler^e  note  (1)  to  Oo.  1008»  1020. 
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6 ;  and  may  be  devised  by  will,  1  Viot.  o.  26,  s.  3  ; 
and  will  descend  in  the  same  manner  as  the  land,  if  re* 
covered,  would  descend,  3  &  4  W.  4,  c.  106,  ss.  1,  2. 


PySECTiON  TV.    §  1.  Descent  and  §  2.    Disposition 

BY  Will. 

§  I.  Descent. 

Seisin  as  root  of  descent — descent  traced  finom  porcfaaaer  under 

the  Inheritance  Act. 
Descent  restricted  to  the  blood  of  the  purchaser — ^breaking  the 

descent. 
Half  blood  excluded  at  common  law — doctrine  oi  pouettio  fratrit 

— half  blood  admitted  by  the  Inheritaoce  Act. 
Descent  in  tail. 

Preference  of  males— preference  of  the  paternal  line. 
Primogeniture — parceners. 
Lineal  ancestors  excluded  at  common  law — collateral  descent — 

lineal  ancestors  admitted  by  the  Inheritance  Act— collateral 

descent  excluded. 
Bight  of  representation  to  deceased  ancestor. 


Seinn  the  root 
of  desoent. 


As  the  seisin  presumptively  represented  the  fee,  so  it 
was  also  taken  as  the  root  of  descent, — as  expressed  in  the 
maxim  seisina  fadt  stipitem^  The  title  by  descent  was 
traced  from  the  person  last  seised  (a).  The  heir  originally 
derived  title  from  the  terms  of  the  grant, par/omwrm  dani, 
and  must  accordingly  have  traced  his  descent  from  the 
original  grantee  or  purchaser ;  but  the  adoption  of  the 
seisin  as  the  root  of  descent  was  a  maxim  of  convenience 
to  avoid  further  inquiry  into  the  origrin  of  the  title  (5). 


(a)  Co.  Lit.  11  6 ;  Bracton,  65  b ; 
2  Blackst.  Com.  209. 

ip)  See  ante^  p.  32.  "  It  is  not 
properly  a  rule  of  descent,  but  of  evi- 
dence, and  is  not  therefore  substan- 
tiye  but  relative  to  the  old  feudal 
course  of  snccessioD,  and  calculated 
to  make  that  good  as  far  as  possible ; 
for  it  becoming  in  many  cases  im- 


possible, by  length  of  time  and  a 
long  course  of  descents,  Vb  deduce  a 
title  to  the  first  feudatory  or  pur- 
chaser, proof  of  being  heir  to  the 
last  was  necessarily  allowed  as  the 
best  proof  that  could  be  expected  of 
title  from  the  first''  Wright  on 
Tenures,  185. 
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According  to  the  above  maxima  an  heir,  by  obtaining  seism  ofheir. 
seisin  in  fact,  (either  by  entry  or  through  the  possession  of 
a  tenant,)  constituted  himself  a  new  root  of  inheritance ; 
his  heir  was  not  necessarily  the  heir  of  the  purchaser. 
The  seisin  in  law  which  vested  in  an  heir  before  entry  was 
not  sufiBcient  to   change  the  root  of  descent  from   his 
ancestor,  as  being  the  person  last  seised  {a) .    A  purchaser,  of  pnrehuer. 
or  person  entitled  otherwise  than  by  descent,  had  in  all 
cases  sufficient  seisin  to  make  the  root  of  descent  (&).     A 
disseisor  could  transmit  the  seisin  by  descent,  and  the  of  dineuor. 
descent  cast  (until  3  &  4  W.  IV.  c.  27,  s.  39)  took  away 
the  right  of  entry  of  the  disseisee  (c.) 

The  Inheritance  Act,  3  &  4  W.  IV,  c.  106  (applying  to  DeKMmfcfrom 
all  descents  after  1833),  restored  the  original  principle  of  Inheritance  Act. 
descent  by  enacting  that  "  in  every  case  descent  shall  be 
traced  from  the  purchaser.^'  But  it  added  the  rule  that 
''  the  person  last  entitled  to  the  land  shall  be  considered  to 
have  been  the  purchaser  thereof,  unless  it  shall  be  proved 
that  he  inherited  the  same.''  This  rule,  enacted  as  a 
substitute  for  the  above  common  law  maxim  as  to  seisin, 
"  to  the  intent  that  the  pedigree  may  never  be  carried 
farther  back  than  the  circumstances  of  the  case  and  the 
nature  of  the  title  shall  require,''  more  nearly  satisfies  the 
original  principle  of  reaching  the  purchaser. 

Notwithstandincr  the  force  attributed  to  seisin  as  the  Descent  re- 

1  .       .  _  ^  ,  Btrioted  to  blood 

root  of  descent,  the  principle  of  descent  irom  the  pur-  of  purchaser. 
chaser  appeared  in  the  rule  of  common  law  which  confined 
the  descent  to  the  blood  of  the  purchaser ;  according  to 
which  rule  the  heirs  on  the  mother's  side  were  excluded 
from  an  inheritance  descended  from  the  father,  and  con- 
versely (^).     The  above  rule  is  now  included  as  a  con- 

(a)  lit.  B.  4,  8 ;   Co.  Lit.  14  h,  it  is  an  old  and  true  maxim  in  law, . 
15  0;  ChodiUU  ▼.  Newman,  3  Wils.  that  none  shall  inherit  any  lands  as 
516.  heir,  but  only  the  blood  of  the  first 

(b)  Doe  T.  Thomoi,  3  M.  ft  G.  purchaser,    for  re/ert  a   quo  flat 
815.  perquuUum,^*    Braoton,  65    6;    2 

(c)  See  ante,  p.  69.  Biaokst.  Com.  222. 
(iO  I^  ••  ^ ;  ^o-  lAt.  12  a.  «  Note, 
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Breaking  the 
descent. 


sequence  of  the  new  rule  of  the  Inheritance  Act^  that  in 
every  case  descent  shall  be  traced  from  the  purchaser. 

A  person  taking  by  descent  might  by  various  means 
acquire  a  new  title  by  purchase  and  so  break  the  former 
line  of  descent  and  constitute  himself  a  new  root^  not 
only  as  regards  the  seisin^  but  for  all  purposes.  He  might 
thus  admit  both  his  paternal  and  maternal  lines  of  heirs, 
on  whichever  side  the  inheritance  might  have  descended 
upon  him.  The  Inheritance  Act  (s.  3)  renders  a  direct 
conveyance  to  himself  sufficient  for  this  purpose,  before 
which  enactment  it  required,  at  common  law,  a  feofflhent 
and  re-feoffinent,  or  conveyance  and  re-conveyance,  to 
break  the  line  of  descent  {a) . 


Half-blood  ex- 
cluded at  oom- 
mon  law. 


Doctrine  of 
Po$teuio  f^ratri: 


The  same  priuciple  of  descent  from  the  purchaser  ex- 
tended at  common  law  to  the  general  exclusion  of  relations 
of  the  half  blood  of  the  person  last  seised,  upon  the  ground 
that  they  were  as  likely  not  to  be,  as  to  be,  descended  from 
the  purchaser  (6). 

Hence  the  peculiar  effect  of  iAiQ  posaessio  fratrisy  or 
seisin  of  a  brother  inheriting  from  the  father,  in  excluding 
a  brother  of  the  half  blood  from  the  future  inheritance. 
Thus,  where  the  father  died  seised  in  fee  simple,  leaving 
a  son  and  daughter  by  a  first  marriage  and  a  son  by  a 
second  marriage,  if  the  eldest  son  entered  and  died  with- 
out issue,  the  daughter  inherited  and  not  the  yonnger  son, 
though  he  was  next  heir  to  the  father,  because  the  descent 
was  traced  from  the  eldest  son  as  the  person  last  seised, 
to  whom  the  half  brother  could  not  inherit ;  but  if  the 
elder  son  died  without  entry,  the  younger  son  inherited, 
and  not  the  daughter,  because  the  descent  was  then  traced 
from  the  father.  The  inheritance  of  the  sister  to  the  ex- 
clusion of  the  half  brother  was  expressed  in  the  maxim. 


(a)  Ck>.  Lit.  12  h  ;  ante^  p.  52  ;  see 
Roe  ▼.  BcUdweret  6  T.  B.  104; 
Nanson  v.  Bamei^  L.  B.  7  £q. 
250 ;  as  to  conyeyanoet  under  the 
Statute  of  Uees,  see  poti,  Part  I. 


Chap.  III. « Law  of  Uics.* 

(b)  Lit.  as.  6,  7 ;  Qo,  Lit  14  a ; 
Hargrave's  note  (3)  to  Co.  Lit  14  a; 
Wright  on  Tenures,  186 ;  2  Blaokat. 
Com.  228. 
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jiossessio  fratris    de   feodo    simplici  fadt    sororem   esse 
hdfredem  (a). 

The  InheTitanGe  Act,  s.  9,  enacts  ''that  any  person  re-  HaifUood  made 
lated  to  the  person  from  whom  the  descent  is  to  be  traced  fS^ontoi^  Act. 
by  the  half  blood  shall  be  capable  of  being  his  heir  ;  '^ 
and  it  assigns  the  place  in  which  any  snch  relation  by  the 
half  blood  shall  stand  in  the  order  of  inheritance,  giving 
priority  to  the  relations  of  the  whole  blood. 

An  heir  in  tail  still  claims  per  formam  doni,  by  substita-  DewMnt  in  tui. 
tional  gift  and  not  by  right  of  descent ;  and  the  title  to  a 
fee  tail  mast  in  all  cases  be  traced  from  the  original  donee 
in  tail  {b) .  Hence  the  doctrine  of  possessio  fratris  had  no 
application  to  a.  fee  tail,  for  the  seisin  of  the  heir  in  tail 
did  not  change  the  root  of  descent.  The  half  blood 
coming  within  the  description  of  the  entail  are  as  capable 
of  succeeding  as  the  whole  blood  (c). 

The  exigencies  of  feudal  tenure  required  an  efficient  prefereooeof 
tenant  to  perform  the  services  and  duties  of  the  fee.  ~' 
Hence  as  a  general  rule  of  descent  males  were  preferred 
to  females  in  each  degree ;  or,  as  it  was  expressed,  the 
worthiest  of  blood  should  inherit.  Therefore  the  son  was 
preferred  before  the  daughter,  the  brother  before  the 
sister,  the  uncle  before  the  aunt  {d). 

According  to  this  rule,  in  collateral  descent  from  a  Preferenoe  of 
purchaser,  though  the  heirs  on  the  side  of  both  parents  **^«p»*«™^^«' 
might  inherit,  yet  all  those  on  the  father^s  side,  including 
females,  were  preferred  before  any  on  the  mother's  side. 
Thus  Coke  says, — "  Here  it  is  to  be  understood  that  the 
father  hath  two  immediate  bloods  in  him,  viz.,  the  blood 
of  his  father  and  the  blood  of  his  mother.     And  both  these 

(a)  Lit.  I.  8  ;  Co.  Lit.  14  (  ;  see  8  T.  R.  211,  per  Kenyon,  C.  J. 
OoodlUU  ▼.  Nifwman,  3  Wils.  516  ;  ((Q  Go.  Lit.  14  a ;  firacton,  65  a ; 

Do9  ▼.  JTem,  7  T.  R.  386.  see  H&le's  first  general  rule,   ''  in 

(ft)   See  ante,  p.   37;  .Bractoo,  descents  the  law  prefers  the  worthiest 

68  ft,  69  a  ;  2  Blaekptone,  221,  222.  of  blood."     Hale,  Hist.  Com.  Law, 

(e)  Co.  Lit  14  ft ;  Doe  y.  Wiehelo,  Bunnington's  ed.  320. 
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bloods  of  the  part  of  the  father  must  be  spent  before  the 
heir  of  the  blood  of  the  part  of  the  mother  shall  inherit. 
And  the  reason  of  all  this  is^  for  that  the  blood  of  the  part 
of  the  father  is  more  worthy,  and  more  near  in  judgment 
of  law,  than  the  blood  of  the  part  of  the  mother  "  (a). 

Primogeniture.  The  exigencies  of  feudal  tenure  also  required,  in 
general,  a  single  tenant  to  secure  the  performance  of  the 
services  and  duties  of  the  fee ;  and  the  eldest  was  selected 

Ptroenert.  amougst  males  of  equal  degree  (&).  With  females,  there 
being  no  capacity  for  the  active  duties  of  tenm*e,  all  took 
together  as  one  heir  to  their  ancestor ;  but  the  law  enabled 
them  to  obtain  a  partition  of  the  land,  whence  they  were 
cs31ed  parceners  (c). 


Lined  anoestors 
excluded  at  com 
mon  law. 


The  common  law  excluded  lineal  ancestors  as  such,  it 

'  being  a  maxim  that  an  inheritance  could  descend  but 

not  ascend  (d),  but  it  admitted  collaterals  to  inherit  in 


(a)  Co.  Lit.   12  (;   &nd  see  Co. 
Lit.  14  a ;  Lit.  s.  4. 

(h)  Lit.  0.  5 ;  Co.  Lit.  14  a. 
Primogeniture  obtained  in  mili- 
tary tenures  as  early  as  the  reign  of 
William  the  Conqueror,  such  tenures 
peculiarly  requiring  a  single  personal 
representative  of  the  fee.  but  in  the 
time  of  Glanvill  (Hen.  II.)  socage 
lands  were  stiU  partible  amongst 
all  the  sons,  according  to  the  ancient 
English  rule  of  descent.  In  the 
reign  of  Henry  III.»  or  soon  after, 
primogeniture  obtained  also  in  socage 
tenure.  Glanvill,  1.  7,  c.  3 ;  see 
Beames'  transl.  152  ;  Co.  Lit.  14  a ; 
Butler's  note  to  Co.  Lit.  191  a,  V.  4  ; 
Land  in  the  county  of  Kent  still 
retains  the  ancient  rule  of  partition 
under  the  custom  of  Ghk?elkind, 
ante^  p.  26;  Robinson,  on  Gavel- 
kind!, c.  ii ;  Hale*s  Hist.  G.  L. 
c.  xi.,  Bunnington's  ed.  p.  312.  No 
material  alteration  occurred  in  the 
rules  of  descent  as  they  appear  in 
Bracton  Ttemp.  H.  3)  until  the 
passing  of  the  Inheritance  Act  of 


Wia  IV.     Hale,  p.  318. 

It  may  be  here  observed  that  the 
custom  of  primogeniture  was  not 
founded  on  any  such  idea  of  beneficial 
preference  of  the  eldest  son  as  attends 
it  in  modem  times,  for  the  onerous 
duties  and  returns  of  the  tenure 
must  be  supposed  to  have  been 
originally  a  udl  equivalent  for  the 
fee.  The  lord  doubtless  dispensed 
his  lands,  which  were  his  only  wealth, 
for  the  largest  returns  he  could  get, 
in  supply  of  his  various  wants.  Bj 
the  abohtion  of  the  feudal  incidents 
and  the  depreciation  or  purchase  of 
fixed  rents,  the  tenant  in  course  of 
time  acquired  a  substantial  beneficial 
interest  in  the  fee,  and  the  eldest 
son  now  succeeds  to  a  valuable  in- 
heritance. 

(c)  Lit.  s.  241 ;  Co.  Lit.  163  b.  The 
common  law  writ  ofpartition  was 
taken  away  by  3  &4  WilL  IV.  c.  27, 
s.  36,  and  the  proceeding  is  now 
by  bill  in  Chancery  for  partition. 

(d)  Lit.  s.  3  ;  Co.  lit.  10  b,  11  a. 
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theirown  right.as  brothers  and  sisters.uncles, great-uncles, 

etc.^  who  wert)  traced  from  the  ancestors  in  ascending 

order.    Hence  according  to  Coke,  ''a  division  of  heirs, 

viz.,  lineal  (who  shall  first  inherit)  and  collateral  (who  are 

to  inherit  for  default  of    lineal) ;    for   in  descents  it  is 

a  maxim  in  law,  qv^d  linea  recta  semper  prafertur  trans- 

versali.     Lineal  descent  is  conveyed  downward  in  a  right 

line;  as  from  the  grandfather  to  the  father,  from  the 

&ther  to  the  son,  etc.     Collateral  descent  is  derived  from  ooiuterai  de- 

the  side  of  the  lineal ;  as  grandfather's  brother,  father's  ***" " 

brother,  etc. — and  the  father's  brother  and  his  posterity 

shall  inherit  before  the   grandfather's  brother  and  his 

posterity  "  (a).     As  the  inheritance  could  not  ascend  in  a 

right  line,  the  father  could  not  succeed  to  the  inheritance 

of.  the  son  except  as  collateral  heir  to  the  uncle,  if  the 

latter  by  dying  seised  formed  a  new  root  of  descent  (6). 

The  Inheritance  Act  altered  the  law  both  as  to  lineal  Lineal  raoeBton 
ancestors  and  collaterals.     It  renders  the  lineal  ancestors  inheritanoe^Aot! 
capable  of  inheriting  and  ranks  them  in  ascending  order 
next  after  the  issue  of  the  purchaser;  and  at  the  same  coiiftteni  de. 
time  it  excludes  collateral  inheritance,  except  by  right  of 
representation  to  the  ancestor  (c).      According  to  the 
interpretation  clause  (s.  1),  ''the  word  'descent'  shall 
mean  the  title  to  inherit  lands  by  reason  of  consanguinity, 
as  well  where  the  heir  shall  be  an  ancestor  or  collateral 
relation  as  where  he  shall  be  a  child  or  other  issue  "  {d). 

The  right  of  representation  to  a  deceased  ancestor.  Right  of  npr*. 

i_*i»"i_vrii»T  iTi  *    1        •  1     "%  X  8ent»tion  to  de- 

who,  if  he  had  lived,  would  have  inherited,  remains  as  at  oeMed  ancestor. 
common  law ;  his  eldest  son  or  other  lineal  heir  inherits 
by  right  of  representation.     Thus,  a  child  or  grandchild 
or  remoter  lineal  descendant  of  a  deceased  eldest  son 
succeeds  before  a  younger  son.    "  Whensoever  the  father, 

(«)  Co.  Lit  10  b,Ub;  Lit.  88. 2, 5.  (d)  According  to  Coke,  "  descent 

(&)  Lit.  i.  3.  'in  the  legal  sense  signifleth  when 

(e)  Sects.  5,  6,  and  see  as  to  the      lands  do  by  right  of  blood  fall  unto 

order  of  anoestrsl  descent,  ss.  7,  8,      an  j  after  the  death  of  his  ancestors." 

|HW<,  Part  IV.  Chap.  IIL  •  Descent'      Co.  Lit.  \S  b. 

P 
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if  he  had  livedo  should  have  inherited^  his  lineal  heir  by 
right  of  representation  shall  inherit  before  any  other^ 
though  another  be^  jwre  propinqmtatis,  nearer  of 
blood''  (a). 

The  rules  and  doctrines  of  descent^  as  at  common  law 
and  under  the  Inheritance  Act^  of  which  the  sources  and 
principles  are  here  briefly  referred  to,  will  be  more  fiilly 
detailed  in  treating  of  descent  hereafter.  (&). 


§  2.  Disposition  by  Will. 

Land  not  deyisable  at  common  law — except  by  special  custom — 

uses  in  equity  devisable — ^until  the  Statute  of  Uses. 
Statutes  of  Wills— Statute  of  Frauds— the  Wills  Act,  1  Vict 

c.  26. 
Disposition  by  will — how  &r  subject  to  the  rules  of  common  law 

—how  &r  independent  of  those  rules — deyises  of  future 

estates. 
Construction  of  wills — ^use  of  technical  terms. 

Land  not  daris.  The  feudal  principles  of  the  common  law  did  not  admit 
uw,-«xoept  by  of  a  disposition  by  will  of  land  of  freehold  tenure.  Upon 
the  death  of  the  tenant  his  heir  was  originally  entitled  by 
the  terms  of  the  grant ;  and  though  afterwards  the  title 
of  the  heir  became  liable  to  be  defeated  by  an  alienation 
of  the  ancestor  during  life^  it  was  never  defeasible  at 
common  law  by  a  devise  or  testamentary  disposition  at 
death.  Land  was  devisable  by  will  in  some  places  by 
special  custom^  as  lands  of  gavelkind  tenure  in  the 
county  of  Kent,  land  in  the  City  of  London,  and  in  some 
boroughs;  which  customs  are  supposed  to  be  relics  of 
the  earlier  and  praB-feudal  common  law  (c). 

(a)  Oo.  Lit.  10  ft ;  2  Blackst.  Com.  ix.,  clearly  indicating  the  course  of 

216.  descent  before  and  sinoe  the  Inherit- 

(ft)  Part  IV.    Chap.   III.   '  De-  ance  Act. 
scent.'     See  the  rules  of  descent  at  (r)  See  ante,  p.  33 ;  Lit.  s.  167  ; 

common  law  stated  in  St.  German,  Co.  Lit.  Ill  a ;  Hargraye's  note  (1) 

Doctor  and  Student,  Dial.  1,  c.  7;  on  Co.  Lit.  Ill    ft;    6   Co.   16  ft, 

Hale's  Hist.  Com.  Law,  c.  xi. ;  and  WilcTg  Ccue ;  Bobinson  on  G^rel- 

see  the  Tables  in  Hayes  Cony.  App.  kind,  b  ii.  c.  y. 
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Under  the  Bystem  of  uses,  to  be  noticed  presently,  the  Usee  in  equity 
use  or  beneficial  interest  in  the  land,  as  recognised  in  the  thrstetato  ^ 
Court  of  Chancery,  became  disposable  by  will;  and  a    '*** 
testamentary  disposition  of  land  might  be  effected  by 
conveying  it  to  be  held  to  the  uses  to  be  declared  by 
will  (a) .    The  Statute  of  Uses,  27  Hen.  VIII.,  by  the  con- 
version  of  uses  into  legal  estates,  took  away  this  capacity 
of  testamentary  disposition ;  but,  probably  for  that  reason, 
it  was  soon  followed  by  the  Statutes  of  Wills,  conferring 
a  direct  testamentary  power  over  the  legal  estate. 

These  statutes,  32  Hen.YIII.c.l,  and34&  85Hen.YIII.  statatMofwuu. 
c.  5,  empowered  a  tenant  in  fee  simple  to  give,  dispose, 
will  or  devise  to  any  person  or  persons  by  his  last  will  and 
testament  in  writing,  all  his  manors,  lands,  tenements, 
rents  and  hereditaments  or  any  of  them,  ^'  at  his  own  free 
will  and  pleasure.'^  The  power  was  expressly  restricted, 
as  to  lands  held  by  the  tenure  of  knight's  service,  to  the 
extent  of  two-thirds  of  such  lands  only.  But  the  statute, 
12  Car.  II.  c.  24,  which  afterwards  converted  the  tenure 
of  knight  service  into  socage  tenure,  abolished  this 
restriction,  and  rendered  all  lands  of  freehold  tenure 
nniformly  disposable  by  will  (6) . 

The  Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  5,  further  sti^te  of 
regulated  the  form  of  wills  of  lands,  by  enacting  (sect,  5)  form  oi  ihiis. 
"  that  all  devises  and  bequests  of  any  lands  or  tenements 
devisable  either  by  force  of  the  Statute  of  Wills,  or  by  this 
statute,  or  by  force  of  the  custom  of  Kent,  or  the  custom 
of  any  borough,  or  any  other  particular  custom,  shall  be 
in  writing,  and  signed  by  the  party  so  devising  the  same, 
or  by  some  other  person  in  his  presence  and  by  his 
express  directions,  and  shall  be  attested  and  subscribed 
in  the  presence  of  the  said  devisor  by  three  or  four 
credible  witnesses,  or  else  they  shall  be  utterly  void  and 

(a)  LH.  M.  462, 463  s  Co.  Lit.  ib. ;  (b)  Go.  Lit.  Ill  b ;  HargrnTe's 

Perkutt,  ft.  628,  538 ;   Olert^M  Ca9e,      note  (1)  ib. ;   see  Bntlei's  note  to 
6  Oo.  17  » ;  MO  po9t,  p.  102.  Co.  I4t.  271  h,  III.  5. 

r2 
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of  none  effect.     Sect.  6  prescribed  the  modes  by  whicli 

devises  might  be  revoked  (a). 

TheWiiUAot,  1      The  abovc  enactments  were  all  repealed  by  the  last 
vict.0.26.        ^^  ^^^^  y  ^^   ^   ^  J  ^.^^  ^  26^  g.  2  (except  as 

to  wills  made  before  1838,  sect.  34) ;  and  under  this 
statute  the  power  to  dispose  of  real  estate  by  will  now 
subsists^  and  the  mode  of  exercising  it  is  regulated  {b), 

DinKMition  bj       A  dispositioH  by  will,  equally  with  a  disposition  by  deed^ 

is  subject  to  the  general   rules  of   the  common  law 

regulating  the  estates  or  interests  which  may  be  given. 

How  far  BaijMt  A  tostator  cau  only  devise  such  estates  as  are  known  to 

th*  common  uw.  the  law,  HOF  cau  he  alter  or  take  away  the  legal  incidents 

and  qualities  of  such   estates;   for  instance,  he  cannot 

render   estates  of  inheritance  inalienable,  nor  alter  the 

law  of  inheritance  (c). 

Howftxinde-         But  the  powcr  of  disposition  by  will,  being  derived 

pendent  o     cb  ^jj,g^|.jy  fi^m  ^j^q  statute,  is  for  the  most  part  independent 

of  the  restrictions  imposed  by  the  peculiar  feudal  doctrines 
of  the  common  kw,  and  by  the  common  law  forms  of 
conveyance.  Devises  of  freehold  estates  were  operative 
without  livery  of  seisin,  and  without  attornment,  before 
these  formalities  were  dispensed  with  by  statute  (d). 
DeTisM  of  fvitiire  Devises  of  freehold  estates  may  be  made  to  take  effect 
in  futurOf  at  a  future  date  or  upon  any  specified  event, 
leaving  the  inheritance  in  the  meantime  to  descend  to 
the  heir;  or  such  devises  may  be  made  to  take  effect  in 
defeasance  of  and  in  substitution  for  preceding  devises ; — 
although  such  limitations  of  estates  are  contrary  to  the 
rules  of  the  common  law,  which  admit  no  future  limi- 
tations or  substitutions  of  the  tenancy,  except  by  way 
of  remainders  (e).     These  future  devises  -are  analogous 

(a)  See  HargraTe'snote(3)  toGo.  heritanoe  by  other  words  than  a 
Lit.  Ill  b,  gift  can,  yet  cannot  a  deviae  direct 

(b)  See  posi.  Part  IV.  Chap.  II.  an  inheritance  to  descend  against 
*  Disposition  by  Will.'  the  rule  of  law."    Co.  Lit.  26  a. 

(c)  See  Holtnei  y.  Gordon^  S  De  (<f)  Lit.  s.  586. 

a.  M.  &  a.  162 ;  25  L.  J.  0.  317.  («)  See  ante,  p.  46,  47. 

*' Albeit  a  devise  may  create  an  in- 
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to  the  springing  and  shifting  uses  which  became  legal 
limitations  nnder  the  Statute  of  Uses^  and  they  are  caUed 
distmctiyely  executory  devises  (a). 


The  testator^  in  expressing  his  intention,  is  not  re-oonrtnietionof 
stricted  to  the  technical  language  of  the  common  law ; — 
nor  to  any  technical  rules,  beyond  the  rules  of  construc- 
tion  which,   with    some   aid  from  statutes,  have   been 
developed  by  judicial  criticism  and  authority. 

But  a  testator  in  usiug  technical  words,  is  presumed  to  preBomptive 
use  them  in  their  technical  meaning  and  effect,  unless  he  S^^tmu. 
expresses  a  clear  intention  of  using  them  otherwise. 
Hence  devises  in  the  terms  of  common  law  are  construed 
according  to  the  rules  of  common  law,  as  in  a  deed;  so 
devises  to  nses  expressly  declared  are  presumed  to  be 
intended  to  pass  estates  according  to  the  operation  of  the 
Statute  of  Uses  and  are  so  construed,  as  will  be  explained 
hereafter  in  treating  of  Uses  (&). 

The  principles  thus  generally  indicated  are  carried  out 
in  particular  rules  regulating  the  power  of  testamentary 
disposition  and  the  construction  of  devises,  which  will  be 
stated  in  their  appropriate  places  in  treating  of  the 
matters  to  which  they  are  applied. 


(a)  See  ante  p.  113 ;  post.  Pari 
n.  OuII.  Sect,  in.,  "  Executory 
Devue." 

W  See  Bntler^B  note  to  Co.  Lit. 
S71  h,  in.  5 ;  1  Sanders  on  XJaee, 


241;  Hawkins  on  Wills,  Intro- 
duction ;  2  Jarman  on  Wills, 
196;  as  to  the  application  of  the 
Statute  of  Uses  to  wills,  see  pott, 
p.  122. 
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CHAPTEE  II. 


GUSTOMAST  TeNXIBB. 


Section  I.  Origin  and  fonn  of  oiuitomiiiy  tenure. 

n.  Limitation  and  transfer  of  customaiy  estates. 

TTT  Bights  and  Bemedies  incident  to  customary  tenure. 

lY.  Eztinguishmenty  Begxsnt  and  Enfranchisement. 


Section  I. 
Obiqin  and  Fobm  of  GusTOiiAST  Tenure. 

Origin  of  onstomaiy  tenure — ^Yillenage — services  of  villenage. 
Form  of  customary  tenure — ^tenancy  at  will  of  the  lord — con- 

Teyanoe  by  surrender  and  admittance — ^title   by  copy  of 

court  roll. 
Customaiy  Court — court  rolls. 
Customs  of  manors — general  customs — special  customs — evidenoe 

of  customs. 
Land  is  not  grantable  by  copy,  except  by  custom— custom  to 

grant  waste  by  copy. 
Copyhold  and  customary  freehold — Special  forms  of  customary 

tenure. 
Customary  tenures  excepted  frt>m  12  Car.  II. — application  of 

statutes  to  customary  tenure. 

Ongmof  ooBto.      The  law  of  freehold  tenure  is  of  aniversal  application. 

maxy  t6iiim.  *  x  ' 

extending  over  all  lands  within  the  realm.  Customary 
tenure  exists  only  in  certain  places^  concurrently  with 
the  freehold  tenure ;  and  in  those  places  the  rights  of 
the  freeholder  are  subjected  to  the  rights  of  the  customary 
tenant.  Customary  tenures  are  generally  supposed  to 
have  arisen  in  the  foUowing  manner. 

Under  the  manorial  system  described  in  the  last 
chapter  the  territory  of  the  manor  was  partly  held  by 
the  lord  in  demesne^  and  partly  granted  out  in  fee  to 
fi*eehold  tenants  upon  services.     Of  the  demesne  lands 
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part  were  occapied  by  the  lord  himself,  and  part  were 
nsaally  allotted  to  a  class  of  tenants^  to  whom  freehold 
estates^  with  the  attendant  rights  of  freeholders^  were  not 
conceded.  This  class  called  mUeinSy  seem  to  have  been 
originally  in  the  position  of  slaves,  whose  persons  and 
labour  from  their  birth  belonged  absolutely  to  the  lord. 
They  occapied  the  parcels  of  land,  necessarily  allotted  to  yffleiiH«- 
them  for  dwelling  and  maintenance,  by  a  tenure  called  viU 
leruige,  holding  at  the  will  of  the  lord  and  being  removable 
at  his  pleasure  (a) . 

In  course  of  time  the  usage  prevailing  in  the  manor  in 
regard  to  these  tenants,  under  the  control  and  influence 
of  the  general  law  of  the  land,  imposed  restrictions  upon 
the  lord's  absolute  right  to  dispossess  them  and  to  the 
disposal  of  their  persons  and  services,  until  by  force  of 
custom  they  ultimately  acquired  the  fixity  of  tenure, 
together  with  the  freedom  of  person  and  certainty  of 
service,  which  appears  in  modem  times  in  customary, 
tenure.  Thus,  in  relation  to  freehold  tenure  these  lands 
were  still  reputed  to  be  demesne  lands,  being  held  at  the 
will  of  the  lord  and  resumable  at  pleasure ;  but  under 
the  customary  tenure  they  became  tenemental  according 
to  the  custom  of  the  manor  (&). 


The  services  of  villenage  consisted  chiefly  of  agricul-  8«rvioM  of 
tnral  labour  on  the  lord's  demesne  lands;  and  though 
originally  arbitrary  in  kind  and  quality  as  regards  the 
pore  villein,    they   were   afterwards    regulated   by  the 


{(b)  **  VDleine  ii  d  viUa,  quia  viUos 
odseripiMt  e$i — and  in  the  common 
]»w  he  is  called  naUmu,qinanaiui  eat 
Bervu9»  Villenage  is  the  service  of 
a  bondman.'*  Qo.  Int.  116  a. 
"  VUlani  9uiU  ^i  gUba  ateripH 
vUlam  eolmnt  dominieam"  Spelman 
Olosa.  *'  Villa, vemaeuUBmAUor" 
lb.  YilleinB  were  either  regardant 
ije.,  i^purtenant  to  a  manor, 
paiaing  with  the  manor  as  part 
of  the  property  in  it ;— or  in  gross, 
!.«.,    tl^  personal  property  of  the 


lord  and  not  apportenant  to  any 
manor  or  land.  Lit.  s.  181 ;  Co. 
Lit.  117  h  I  120  i.  The  title  to  a 
yillein  required  prescription, «.«.  im- 
memorial custom,  or, what  was  equi- 
valent, confession  of  such  title  in  a 
court  of  record.    Lit.  s.  175. 

(h)  Ante,  p.  19;  Lit.  s.  172; 
Ck>.  Lit.  ib. ;  Co.  Cop.  ss.  12, 13, 14, 
32 ;  BrovmU  Case,  4  Co.  21  a ;  see 
Rivie  ▼.  Wateon,  5  M.  &  W.  255  ; 
Winter  t.  Loveday,  Comyn.  40  }  1 
L.  Raym.  267  ;  2  Snlk.  5H7. 
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castom  of  the  manor.  In  course  of  time  they  were,  for 
the  most  part^  commnted^  like  other  services^  into  money 
payments  or  rents^  and  thus  became  rent  service  re- 
coverable by  distress  (a). 

Form  of  ouBto-  Cnstomary  tenure  in  point  of  form  bears  the  distinctive 
mary  tenure,  characteristics  of  its  origin. — ^The  tenant  is  technically 
Teaanojfttwiii   described  as  holding  at  the  will  of  the  lord^  according 

to  the  custom  of  the  manor  (6). 

conreyanoe  by        He  has  uo  powcr  of  dispositiou  by  feoffment,  grant  or 

IdSSaMft"       other  common  law  conveyance,  but  only  by  surrender 

and  admittance.    By  custom  he  may  swrrender  his  tenancy 

to  the  lord  to  the  use  of  any  person  or  persons  designated 

by  him ;  and  the  lord  is  bound  to  admit  such  persons 

into    the   tenancy    according    to   the  uses   declared  in 

the   surrender  (c) . 

Title  by  copy  of       The  Surrender  and  admittance  and  all  other  transactions 

Court    u.        relating  to  the  title  are  entered  upon  the  rolls  of  the 

court  of  the  manor.     Copies  of  the  rolls  are  delivered 

by  the  steward  to  the  tenants  as  evidence  of  their  title  ; 

whence  the  tenure  is  called  copyhold,  and  the  tenants 

are  called  copyholders,  as  holding  by  copy  of  Court  Boll  (cQ . 

Cuatomaryconrt.  The  court  in  questiou  is  the  customary  branch  of  the 
Court  Baron,  already  referred  to ;  in  this  branch  of  the 
court  the  lord  or  his  steward  is  the  sole  judge.  The 
Customary  court  may  be  held  notwithstanding  the  free- 
hold branch  of  the  Court  Baron  has  become  extinguished^ 
and  the  manor  in  its  legal  integrity  destroyed,  so  as  to 
remain  only  a  manor  by  repute  (e).  The  statute  4  &  5 
Vict.  c.  35,  s.  86,  enables  the  lord  or  steward  to  hold  a 
Customary  court,  though  there  be  no  copyhold  tenants  of 

(a)  Lit.  B0.  172,  213 ;   Co.  Lit.  (d)  Lit.  ss.  73,  75 ;  Co.  Lit.  68  a ; 

120  b  ;  Lauffher  v.  Hua^krmf,  Oro.  see  9  Co.  76  6,  Combe't  Case. 

Eii2.  524.    See  ante,  p.  24.  (e)  See  ante,  p.  20,  21  ;  Co.  Lit. 

(6)  Lit.  s^.  73,  82.  58  a ;  see  Bradehaw  t.  loiMon,  4 

(c)  Lit.  8.  74 ;  see  Doe  v.  Wehber,  T.  R.  448  ;  SoUroyd  v.  Breare,  2 

8  Bing.  N.  C.  922 ;  Dimee  y.  Grand  B.  &  Aid.  473  ;  Bradley  ▼.  Ccrr,  3 

Junction  Canal  O?.  9  Q.  B.  469.  M.  &  G.  221. 
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the  inanor^  or  thongh  there  be  no  sach  tenant  present  at 
such  conrt. 

The  conrt  rolls  are  kept  for  the  benefit  of  the  tenants  The  court  BoUs. 
and  all  parties  interested^  as  well  as  of  the  lord ;  therefore 
a  person  showing  a  prima  fade  interest  may  pbtain  an  in- 
spection of  the  parts  that  concern  his  interest^  by  manda- 
mns  or  order  of  conrt  (a). 

The  court  rolls  are  evidence  of  the  transactions  recorded^ 
and  may  be  produced  to  prove  a  surrender  or  admittance 
or  other  matter  of  entry.  The  copies  of  court  roll  delivered 
by  the  steward  are  also  admissible  in  evidence  in  all  cases 
to  prove  the  title  of  the  tenant.  The  st-amp  Acts  require 
the  copy  to  be  stamped^  but  not  the  original  court  roll ; 
and  it  is  no  objection  to  the  production  of  the  latter  that 
there  is  no  stamped  copy*  The  copyholder  is  not  obliged 
to  take  a  copy  of  the  roll  of  his  title  (b). 

The  conrt  rolls  are  not^  like  the  records  of  a  superior 
conrt,  conclnsive  upon  the  parties^  but  the  transaction 
may  be  proved,  or  the  roll  corrected,  by  extrinsic  evi- 
dence (c). 

The  customs  of  manors  regulating  customary  tenure  oenenj  <m«tom. 
are  so  far  uniform  as  to  admit  of  a  general  custom,  or 
system  of  rules  generally  applicable,  as  common  law,  to 
lands  of  that  tenure;   but  subject  to  variation  by  the 
special  customs  prevailing  in  particular  manors  {d). 

Courts  of  justice  take  judicial  notice  of  the  general  oenend  custom 
customs  of  manors  without  proof;   but  special  customs  noticed.^ 
must  be  particularly  alleged  and  proved  in  legal  proceed- 
ings (e). 

(a)  ScriTen  on  Oop.  494,  4ith  ed. ;  2  My.  k  K.  678. 

Tajknr  on  Eyidenoe,  1295,  5th  ed. ;  (d)  Lit.  8.  80  ;  Oo.  Cop.  8.  88 ; 

Hoare  ▼.  WiUon^  L.  R.  4  £q.  1 ;  Oombe'a  Case,  9  Co.  75  a. 

MtmH  T.  Morgan,  L.  B.  11  Eq.284.  (e)  Co.  Lit   176   b;   Bac.  Abr. 

(6)  Doe  T.  Sail,  16  Bast,  208  ;  Cop.  D.;  1  Salk.  184 ;  Clements  y. 

Ihe  T.  Mee,  4  B.  &  Ad.  617.  Scudamore,  1  Salk.  248  ;  see  Oriffin 

(e)  Co.  Cop.  s.  40  ;    WkUer  t.  t.  Blandford,  Cowp.  63. 

Jeringkamy  'Djet,  251  b\   Kite  t.  Thecrown,  being  lord  of  a  manor,  u 

QnemUm,  4  Co.  25  a ;  Hill  v.  Wig-  entitled  to  institute  a  Buit  in  equity 

gett,  2  Yem.  547  ;   Doe  t.  CalJUh  to  have  the  ouBtomB  of  the  manor 

my,  6  B.  ft  C.  404  ;  Blston  t.  Wood,  establiflhed  by  a  deoree  of  the  comt, 
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Special  onstoms 
of  manon. 


CattoniB  Toid  as 
onreaaonsble  or 
nnoertain. 


Immemorial 
usage 


Special  cnstoms  of  a  manor  are  proved  by  immemorial 
uninterrupted  usage ;  subject  to  the  conditions  of  being 
certain  and  reasonable  (a).  ''Of  every  custom  there  be 
two  essential  parts^  time  and  usage ;  time  out  of  mind, 
and  continual  and  peaceable  usage  without  lawful  inter- 
ruption^' (&); — and  ''this  incident  every  custom  must 
have,  viz.,  that  it  be  consonant  to  reason ;  for  how  long 
soever  it  hath  continued,  if  it  be  against  reason,  it  is  of 
no  force  in  law  "  (c). 

Thus,  a  custom  alleged  to  be  that  no  copyholder  shall 
use  his  common  until  the  lord  have  put  in  his  cattle  is  void 
because  unreasonable,  for  the  lord  by  not  putting  in  his 
cattle  might  deprive  the  tenant  of  his  common  (d).  A 
custom  alleged  for  the  lord  of  a  manor  to  enclose  the 
waste  without  limit,  as  against  the  rights  of  common  in 
the  tenants  of  the  manor,  is  bad  for  the  same  reason  {e) . 
A  custom  in  a  manor  for  the  customary  tenants  to  dig 
turf  for  the  improvement  of  their  tenements,  as  occasion 
requires,  was  held  bad  as  being  unreasonable  and  uncer- 
tain (/). 

Immemorial  usage  originally  meant  a  usage  which  could 
not  be  proved  to  have  had  a  definite  commencement  at 
any  time  however  remote.  The  time  required  for  deducing 
title  to  land,  and  during  which  a  presumptive  title  might 
be  rebutted  by  proof  of  an  adverse  possession,  was  at 
common  law  equally  indefinite ;  until  by  statute  8  Ed.  I. 
c.  29,  the  date  for  alleging  seisin  and  deducing  title  in 
real  actions  was  fixed  at  the  commencement  of  the  reign 
of  Richard  I.  (a.d.  1189) ;  and  by  an  equitable  extension 


and  also  on  injunction  to  restrain 
an  action  raising  any  questions  which 
are  involyed  in  such  suit.  A  ttommf' 
Gen,  V.  Barker,  L.  E.  7  Ex.  177 ; 
41  L.  J.  Ex.  57,  and  it  seems  a 
similar  suit  to  establish  customs  may 
be  maintained  by  a  subject,  lord  of 
a  manor,  or  by  the  tenants.  See 
lb.;  Warwick  t.  Queen' $  ColL 
L.  B.  6  Ch.  716i    Mayor  of  Tofk 


y.  JPilkington,  1  Atk.  282. 
•     (o)  Co.  Cop.  8.  33. 

(h)  Co.  Lit.  110  b. 

Ic)  Co.  Lit.  62  a. 

{d)  Co.  Cop.  s.  33  ;  5  Co.  84  a. 

(e)  Badger  ▼.  Ford,  3  B.  &  Aid. 
153 ;  ArUtt  v.  EUia,  7  B.  A;  C. 
346;  BHU  t.  Thomptont  L.  £.  6 
Ch.  732. 

(/)  WUeon  V.  WUUe,  7  Jlaat,  121. 
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of  this  statute  the  same  date  was  adopted  for  all  rights 
dependent  upon  nsage  (a). 

Accordingly^  ^  The  Act  for  shortening  the  time  of  pre-  pnwanption  Aot 
scription  in  certain  cases/  2  &  3  Will.  IV,  c.  71,  recites  in  nS)riiii^MgS*" 
the  preamble  that  "  the  expression  ^  time  immemorial  or 
time  whereof  the  memory  of  man  runneth  not  to  the  con- 
trary,' is  now  by  the  law  of  England  in  many  cases  con- 
sidered to  include  and  denote  the  whole  period  of  time 
firom  the  reign  of  King  Richard  the  First,  whereby  the 
title  to  matters  that  have  been  long  enjoyed  is  sometimes 
defeated  by  showing  the  commencement  of  such  enjoy- 
ment/^ This  act  shortened  the  period  of  usage  required 
for  proof  of  the  various  rights  therein  mentioned  as 
founded  on  prescription  or  usage,  but  it  made  no  altera- 
tion in  the  rule  requiring  immemorial  usage  for  the  sup- 
port of  prescriptive  rights  in  general,  including  customs. 
The  limitation  for  titles  to  land  was  modified  from  time 
to  time  by  various  statutes  and  finally  by  the  statute  of 
Limitations,  8  &  4  Will.  IV,  c.  27  (fe). 

The  special  customs  of  a  manor  may  be  proved  by  ETidenoe  of 
entries  on  the  rolls  of  the  court,  either  of  general  state-  '^****^ 
ments  of  the  custom  made  by  a  proper  authority  (c),  or 
by  entries  of  particular  dealings  with  the  land  in  a  form 
recognizing  the  custom  {d) .  An  ancient  customary  of  the 
manor  handed  down  with  the  court  rolls  from  steward  to 
steward  is  admissible  in  evidence  [e) ;  also  evidence  of 
reputation  of  the  custom  may  be  given  by  the  steward 
or  by  tenants  or  other  persons  acquainted  with  the  cus- 
tom (/).  Depositions  in  former  suits  on  behalf  of  per- 
sons standing  in  pari  fwre  are  admissible  {g) .  The  customs 
of  one  manor  are  no  evidence  of  those  of  another,  even 

(a)  See  Ut  Bep.  of  Real  Prop.      ton  t.  Ba/mett^  26  L.  J.  Ex.  47 ;  27 
Commies,  p.  61.  lb.  126. 

(b)  See  poH,  Part  TV.  Ohsp.  VI.  U)  Dewn  t.  8pray,  1  T.  B.  466. 

'  Statutes  of  Limitation.'  (/)  Doe  t.  Siaton,  12  East,  62  ; 

(c)  Boe  T.  Parker^  6  T.  B.  26.       see  Bamet  ▼.  Mamton^  1  M.  &  S. 
(^  See  Doe  t.  Mfuon,  3  Wils.      77. 

68 ;  Mot  T.  Jefferfft  2  M.  &  S.  92  ;  {g)  Freeman  y.  PhUUppe,  4  M.  & 

Doe  T.  Aekew,  10  East,  520 ;  Muggk-      S.  486. 
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of  a  neighbouring  manor^  nnless  the  two  manors  are  so 
connected  as  to  raise  a  presmnption  that  they  have  the 
same  customs  (a). 


Land  oannot  be 
granted  by  copy 
ezoept  by  cat- 
torn. 


Bpeoul  coBtom 

togrftntwMteby 

copy. 


Land  cannot  now  be  granted  upon  customary  or  copy- 
hold tenure^  unless  it  has  been  so  granted  or  grantable 
by  immemorial  custom ;  because  custom  alone  sanctions 
this  form  of  tenure  (b).  Copyholds  have  been  created 
by  statute  in  some  few  instances  (c) . 

By  special  custom  in  some  manors  the  lord  may  grant 
out  portions  of  the  waste  to  hold  by  the  customary  tenure 
of  the  manor;  such  land  haying  been  by  the  custom 
grantable^  though  not  so  granted^  from  time  imme- 
morial {d).  But  the  lord  cannot  exercise  such  right  to 
the  prejudice  of  the  rights  of  common  of  the  tenants 
of  the  manor  {e). 


Oopybold. 


There  are  two  principal  kinds  of  customary  tenure : — 
the  one  copyhold,  commonly  so  called^  in  which  the 
tenant  holds  at  the  will  of  the  lord,  according  to  the 
custom  of  the  manor,  by  copy  of  court  roll ; — ^the  other 

oastonuuryfree-  called  customo/ry  freehold,  in  which  the  tenant  holds  by 
copy,  and  according  to  the  custom,  but  not  at  the  will  of 
the  lord. — The  distinction  is  explained  by  reference  to 
the  two  kinds  of  ancient  villenage  from  which  modem 
customary  tenure  is  derived. 

Pore  Alienage.        Pv/re  Villenage  was  the  tenure  of  villeins  by  birth. 


(a)  Doe  Y.  Sissong,  12  East,  62 ; 
Anffletea  y.  Hatkerion,  10  M.  & 
W.  218 ;  see  Duke  of  Somerset  y. 
France,  1  Strange,  654.  See  a 
Yariety  of  special  customs  collected 
in  Watkins  Cop.  yoI.  ii.,  and  in 
Blount's  Ancient  Tenores,  by  Beck- 
with. 

(b)  Co.  Lit.  68  5 ;  4  Go.  24  b, 
Murrel  y.  amiih  -,  Revell  y.  Joddrell^ 
2  T.  B.  415 ;  SoriYen  on  Oop.  16, 
17,  4th  ed. 

!e)  See  Semen,  16,  n.  (t). 
d)    1    Watkins    on    Oop.    by 


: 


OoYentry,  46  n.  (1.) ;  Doe  Y.  New- 
man, 2  Wils.  125 ;  Lord  Northwiek 
Y.  Stanwojf,  3  B.  &  P.  346 ;  IL  y. 
fFUby,  2  M.  &  S.  604 ;  R,  y.  Bom^ 
ckureh,  2  B .  &  Aid.  189.  *'  A  copy- 
hold cannot  be  created  at  this  day, 
except  by  Act  of  Parliament  or  by 
custom  to  warrant  the  granting  the 
waste  as  copyhold."  Z^  y.  Daoid- 
«on,  2  M.  &  S.  175,  184 ;  see  Hodg- 
eon  Y.  Hooper,  29  L.  J.  Q.  B.  222. 
(e)  8eeaf»fo,  p.  74,  n  {e)i  Warrick 
Y.  Queen's  CoU.  L.  B.  6  Ch.  716; 
Betts  Y.  Thompson^  ib.  732. 
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whose  persons  and  services  were  at  the  arbitrary  dis- 
posal of  the  lord  and  who  originally  held  their  lands 
absolately  at  his  will.  These  tenants  became  the  modem 
copyholders,  who  still  hold  nominally  at  the  will  of  the 
lord. 

Villein  socage  was  a  privileged  species  of  villenage  in  vniein  mohp- 
which  the  services  were  certain  and  due  only  by  tenure, 
and  not  by  reason  of  personal  condition.  It  is  said  to 
have  arisen  from  freemen  taking  grants  of  portions  of  the 
lord's  demesne  to  hold  for  estates,  freehold  as  to  quantity 
and  not  at  will  only,  but  upon  the  same  serviced  as  were 
rendered  in  villenage.  This  tenure  became  known  as 
customary  freehold ;  but  the  freehold  title  remains  in  the 
lord,  and  it  is  in  other  respects  subject  to  the  general 
law  of  copyhold  (a). 

The  latter  kind  of  tenure  is  said  to  be  almost  peculiar  Tenanto  in  an. 
to  manors  of  ancient  demesne;  whence  the  description  of  ^®°*  emeBne. 
tenants  in  ancient  demesne  is  sometimes  used  to  desig- 
nate these  customary  freeholders  (b). 

Some   special   forms   of   customary  tenure   occur    inspeoiaifonnsof 
several  places  in  England,  which  come  under  the  same  teoni^*^ 
consideration  with  the  above,  inasmuch  as  the  freehold 
title  is  in  the  lord  and  they  are  regulated  by  the  custom 
of  the  manor,   but  which  have  peculiar  incidents  and 
qualities  differing  from  ordinary  copyhold. 

There  is  a  species  of  customary  freehold  peculiar  to  Teiumt  right. 
the  North  of  England,  known  as  tenant  right,  in  which 
the  estate  of  the  tenant  passes  by  a  common  law  con- 
veyance and  admittance  by  the  lord  (c). 


(a)  Lit.  B.  172 ;  Oo.  Lit.  116  a, 
b\  Bbckatone*!  TractB,  Cop.  211, 
213,  230.  Primd  faeie  estates  of 
the  latter  kind  will  pass  in  a  will 
by  the  description  of  oopyhold,  but 
not  bj  the  dMcription  of  freehold. 
Boe  Y.  FtfTMon,  5  East,  51 ;  Doe  v. 
DoMtfTf,  7  East,  299.  The  word 
** copyhold"  in  statutes  inclades 
both  kinds  of  tenure.  Do§  ▼. 
LlewdUn,  2  C.  M.  &  B.  603. 


if)  Ante,  p.  26 ;  Blaokstone's 
Tracts,  Cop.  217 ;  see  per  Holt,  C. 
J.,  Salk.  67*  They  are  so  termed  in 
6  &  6  W.  &  M.  c.  24. 

(c)  Doe  T.  Huntingdon,  4  East 
271 ;  Doe  v.  Datndson,  2  M.  &  S. 
176 ;  BurreU  ▼.  Dodd,  3  B.  &  P. 
378;  see  Bingham  v.  Woodgate,  1 
B.  &  My.  32,  where  the  custom  re- 
quired a  conveyance  as  well  as  a 
surrender,  and  the  freehold  was  held 
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Cattle  gttM. 


There  is  also  a  species  of  castomar}'  tenure  in  the 
North  of  England  known  as  cattle  gates  which  are 
costomary  estates  of  inheritance  held  of  the  manor  by 
certain  fiies,  rents  and  dues,  and  passing  by  a  cnstoma^ 
deed  presented  at  the  Lord's  court  and  followed  by 
admission  (a). 


cofltoBiMy  Customary  tenures  are  excepted^  by  the  general  de- 

tenus exo«ptod  -  ,  ,  i»  1       11    /.  ii 

from,  la  cwr.  8.   scnptiou  of  tonuro  by  copy  of  court  roll,  from  the  opera- 
tion of  the  statute  12  Oar.  TI,  which  reduced  other  tenures 
to  the  form  of  common  socage  {b). 
AppUotttion  of        It  is  a  general  rule,  as  to  the  application  of  statutes  to 
hold!.  land  of  copyhold  tenure,  that  statutes  which  would  ope- 

rate in  prejudice  of  those  interests  of  the  lord  or  tenant 
which  are  peculiar  to  the  tenure  do  not  extend  to  copy- 
holds, unless  expressly  mentioned ;  but  statutes  which  do 
not  prejudice  the  interests  of  lord  or  tenant  may  include 
copyholds  by  general  words,  without  expressly  mention- 
ing them  (c). 


to  be  in  the  tenant.  And  see  in- 
stances of  like  customary  freeholds 
in  Kent,  Tkompton  y.  Hardinge^  1 
C.  B.  940;  at  Porchester,  Perry- 
man*  a  case,  6  Co.  84  a. 

(a)  Sari  qf  Lonsdale  y.  Jiiffg,  25 
L.  J.  Ex.  73  ;  26  lb.  196  ;  Qraham 
y.  Eioart,  25  L.  J.  Ex.  42 ;  29  lb. 


297. 

{b)  Sect.  7 ;  see  an^,  p.  80 ;  Doe  t. 
HunUngdon,  4  East,  271,  287. 

(c)  Go.  Cop.  B.  53 ;  Heydon^e 
COM,  3  Co.  7  a  ;  see  Docy.  Bottriell, 
6  B.  &  Ad.  131.  See  a  list  of 
statutes  construed  according  to  this 
rule,  Scriyen,  Cop.  81-90. 
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Section  II.    The  Limitation  and  Transfer  of  Estates 

OF  Customary  Tenure. 

The  CQBtomafy  estate — limitation  of  lues  of  surrender — oonstmo- 

tion  of  limitations* 
Fee  simple  conditional — estate  tail  by  special  custom — modes  of 

barring  estate  tail. 
Fatnre  and  contingent  uses — powers  of  appointing  uses — use 

limited  to  surrenderor. 
Lease   for  years — at   common   law — under  surrender  to  use — 

freehold  estate,  seisin,  etc.,  applied  to  copyholds. 
Derise  by  surrender  to  use  of  will — devise  without  surrender — the 

WiUs  Act,  1  Viet.  o.  26. 
Descent  in  customary  tenure. 

The  power  of  the  lord  to  grant  or  admit  to  land  to  be  The  customary 
held  by  copy  is  regulated  strictly  by  the  custom  of  the  ** 
manor.  The  estate  sanctioned  by  custom  is  in  some  in- 
stances an  estate  of  inheritance^  in  some  instances  only 
for  a  term  of  life  or  lives  or  for  a  term  of  years ;  and  in 
the  latter  cases  it  is  sometimes  attended  with  the  right  of 
renewal  for  new  lives  or  for  a  new  term  of  years  (a).  A 
grant  for  lives  in  some  manors  imports  by  custom  that  the 
persons  named*. take  in  succession  (&). 

A  custom  admitting  of  an  estate  in  fee  impliedly  admits 
of  any  less  estate^  as  for  life  or  for  years  (c).  So,  a  custom 
admitting  of  an  estate  for  three  lives  impliedly  admits  a 
limitation  for  one  (d).  A  custom  admitting  an  estate  for 
life^  admits  of  an  estate  durante  viduitate  (e).  And  it 
seems  that  a  custom  to  grant  for  years  would  warrant  a 
grant  for  a  term  of  years,  if  the  grantee  should  so  long 
live  (/). 

(a)  Fage09  Caae^  Gro.  Jac.  671;  4  Go.  23  a,  Brown* 9  (kue, 

Co.  Gop.  s.  41,  47;  1  Watkins  by  (J)  SmaHle  y.  PenhcUUno,  2  L. 

Corentry,  71  n.  (1).  Baym.  994 ;  and  see  Gravenor  ▼. 

(&)  Fodger's  Ccue,  9  Go.  104  a ;  J^iook,  ib.  997. 

Dm  t.  Ooddard,  1  B.  &  G.  522 ;  ^fe)  Down  t.  Hopkim,  4  Go.  29  h. 

Jeans  t.  Cooke,  27  L.  J.  G.  202.  (/)  1  Watk.  Gop.  by  Goventry, 

(c)  Co.  Lit.  62  ft;  Go. Gop. 8. 47;  66,  n. 
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L«init^i>ni  of        The  copyholder  may^  in  general^  surrender  to  the  ose  of 
rentov.    "^'    another  for  his  own  estate  and  interest^  or  any  less  estate 
within  the  custom.      The  uses  of  a  surrender  may   be 
limited  in  fee  simple,  or  for  term  of  life,  or  years ; — ^for  a 
particular  estate  with  remainder  over ; — and  if  for  a  par- 
ticular estate  only,  the  reversion,  upon  determination  of 
that  estate,  continues  in  the  surrenderor  and  not  in  the 
lord  (a). 
Gonrtnution  of       The  limitation  of  the  uses  of  a  surrender  is  generally 
framed  in  the  same  technical  terms,  and  is  subject  to  the 
same  rules  of  construction,  as  the  limitation  of  estates  in 
a  conveyance  of  the  freehold  at  common  law.    Thus,  a 
surrender  to  the  use  of  a  person  in  general  terms,  without 
words  of  inheritance,  passes  an  estate   for  life  only,  and 
the  limitation  "  to  the  heirs ''  must  be  added  in  order  to 
authorise  an  admittance  in  fee  {b).    By  special  custom  a 
fee  simple  may  be  created  without  the  word '  heirs  ^  as  by 
such  words  as  '^  sibi  et  suis,^*  '  sibi  et  assiffnatis/  or  the 
like  (c). 

The  rule  in  Shelley's  case  applies  to  the  limitations  of 
copyholds ;  and  if  a  grant  or  surrender  be  made  to  the 
use  of  a  person  for  life  with  a  remainder  to  his  heirs,  the 
limitation  to  the  heirs  is  referred  to  the  estate  of  the 
ancestor,  and  enlarges  it  to  an  inheritance  (d). 

The  surrender  to  the  lord  is  general  without  express- 
ing any  estate,  for  that  he  is  but  an  instrument  to  admit 
the  surrenderee,  and  no  more  passes  to  the  lord  but  to 
serve  the  limitation  of  the  use ;  the  surrenderee,  when  lie 
is  admitted,  is  in  by  him  that  made  the  surrender 
and  not    by  the  lord  (e). 

(a)  Lit.  B.  74 ;  Go.  Cop.  8.  47  ;  4  of  oommon  law."    Per  Holt,  0.  J^ 

Co.  23  a ;  4  Go.  29  ft ;  9  Go.  107  a.  IP.  Wms.  77  in  Idle  v.  Cooks  and 

(ft)  Co.  Lit.  59  ft  ;  Co.  Cop.  8. 49  ;  see  lb.  16,  Fisher  r.  ffi^^. 
Scriven,  146 ;  "  The  conBtrootioH  of  (c)  4  Co.  29  a,    ft,   Buntinff  y. 

a  surrender  must  be  the  same  as  if  LepingweU, 

the  estate  had  been  limited  by  feoff-  (<Q  Ante^  p.  34  ;  Feame,  C.  B. 

ment,  or  any  other  deed,  and  must  60. 
be  alike  goyemed  by  the  same  rules  (e)  Co.  Lit.  59  ft. 
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Where  the  custom  admits  of  an  estate  by  copy  to  a  Feenmpieoon. 
person  and  his  heirs^  it  also  admits  of  a  grant  or  snrrehder 
tea  person  and  the  heirs  of  his  body^  or  the  heirs  male  of 
his  body^  or  the  like  special  lines  of  heirs ;  the  constmc- 
tion  and  effect  of  which  limitations  depend  upon  the  cus- 
tom of  the  manor  (a). 

Limitations  of  this  kind  applied  to  the  freehold  were 
construed  at  common  law  as  fees  simple  conditional ;  and 
the  statute  De  donis  converted  them  into  estates  tail. 
The  construction  of  the  common  law  was  generally^  though 
not  uniYersally^  followed  in  the  manorial  courts ;  and  as 
the  statute  De  donis  did  not  apply  to  copyholds^  these 
limitations^  in  general^  retain  the  construction  of  fees 
simple  conditional  at  the  present  day.  Accordingly^  the 
copyholder  admitted  under  such  a  limitation^  if  he  has 
issne^  and  after  his  death  his  heir  admitted  by  descent^ 
has  full  power  to  surrender  for  an  estate  in  fee  simple; 
butj  if  that  power  be  not  exercised^  the  estate  is  deter- 
minable by  the  failure  of  issue ;  and  though  no  remainder 
can  be  limited  after  such  an  estate^  there  is  a  reversion  or 
possibility  of  reversion  in  the  surrenderor  {b) . 

In  those  manors^  however^  in  which  the  construction  of  Btutastuibj 
the  common  law  was  not  followed,  such  limitations  were 
taken  to  confer  successive  estates  upon  the  issue  designated 
in  the  grant,  per  formam  doni,  according  to  the  primitive 
construction  or,  at  least,  intention  of  such  grants,  which 
was  restored  and  rendered  effectual,  as  to  the  freehold,,  by 
the  statute  De  donis.  Hence  in  some  manors  by  special 
custom  limitations  "  to  the  heirs  of  the  body,'*  etc.,  create 


(fl)  "Where  the  oostom  is  that 
copyhold  lands  may  he  granted  to 
any  penon  imfeodo  gimplioi,  a  grant 
to  one  and  hu  heirs  of  bis  body  is 
within  the  custom  :  for  be  it  a  fee 
nmple  conditional,  or  an  estate  tail, 
it  is  within  the  costom."  4Co.28  0, 
Browt^9  Caae;  and  see  8  Oo.  9  a. 


Vb)  AnU,  p.  85,  87 ;  Doby,  Clark, 
6  6.  &  Aid.  458 ;  Doe  t.  Simpson 
4  Bing.  N.  0.  338  ;  3  M.  &  Gt,  929, 
in  the  latter  case  the  fee  simple 
conditional  and  the  rerersionary 
interest  became  onited  in  the  same 
person,  who  thereby  became  seised 
of  the  fee  simple  absolute. 
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estates  tail,  analogous  to  estates  tail  of  freehold  since  the 
statute  (a). 

Proof  of  oastom  Amongst  the  proofs  of  such  a  special  custom  of  entail 
are, — ^^  If  a  remainder  have  been  limited  over  such  estates 
and  enjoyed ;  or  if  the  issues  in  tail  have  avoided  the  aliena- 
tion of  the  ancestor ;  or  if  they  have  recovered  the  same 
in  writs  of  formedon  in  the  discender  ^' ;  or  if  the  tenant 
be  permitted  by  the  custom  to  alien  before  issue  bom,  in 
prejudice  to  the  right  of  reverter ;  all  which  incidents  are 
inconsistent  with  a  fee  simple  conditional.  On  the  other 
hand,  where  such  remainders  are  not  allowed,  or  the  power 
of  alienation  originates  with  the  birth  of  issue,  the  estate 
is  of  the  nature  of  a  fee  simple  conditional  (6). 

Mod«8ofiMrrfaig  An  estate  tail  in  copyhold  might  be  barred,  according 
to  the  custom : — ^by  a  recovery  in  the  customary  court  of 
the  manor; — by  forfeiture  to  the  lord  and  regrant; — ^and 
in  the  absence  of  any  other  customary  mode  of  barring  it^ 
it  might  be  barred  by  a  surrender  (c).  The  statute  3  &  4 
Will.  IV.  c.  74,  which  abolished  fines  and  recoveries  and 
now  regulates  the  barring  of  estates  tail,  extends  to  copy- 
holds and  provides  (sect.  50)  that  the  disposition  barring 
the  legal  estate  tail  must  be  by  surrender. 

UMt  limited  <»  The  limitation  of  the  uses  of  a  surrender  is  not  re- 
■SSSn^c^^"  stricted  by  the  rules  concerning  the  seisin  which  prevail 
in  freehold  tenure,  for  the  freehold  remains  vested  in  the 
lord.  Hence  the  use  may,  in  general,  be  limited  for  an 
estate  to  commence  infuturoy  though  freehold  in  quantity  ; 
and  such  estate  may  be  limited  to  arise  upon  conditional 
Oontingent  ro-  torms  or  Contingent  events.  So,  a  contingent  remainder 
may  be  limited  without  a  prior  vested  estate  of  freehold ; 
and  though  a  contingent  remainder  would  fail,  if  it  had 

(a)  Co.  Lit.  60  5 ;  3  Co.  8  a,  ft,  the  same  by  like  custom  by  sur- 
HeydMt  Ccue ;  Scriven  Cop.  ith  render  may  be  out  off."  Co.  Lit. 
ed.  64 ;  see  atUe,  p.  32,  35.  60  5.    An  enfranchisement  or  oon- 

(b)  Co.  Lit.  60  b ;  Scriven  Cop.  veyanoe  of  the  freehold  in  fee 
65,  4th  ed.  simple  to  the  customary  tenant  in 

(c)  1  Scriven  Cop.  66, 60;  "  [f  by  tail  also  has  the  effect  of  barring  the 
custom  copyhold  may  be  entailed,  entail.    Scriven,  p.  66 ;  post,  p.  98. 


miindor. 
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not  become  vested  at  the  time  appointed  by  the  terms  of  . 
limitation  for  taking  effect  in  possession^  yet  it  would  not 
be  destroyed  by  the  premature  determination  of  the  prior 
estate,  as  by  surrender  or  forfeiture,  for  remainders  in 
copyholds  are  not  thereby  accelerated  as  in  freeholds. 
So^  the  use  may  be  limited  in  defeasance  or  substitution 
of  prior  uses.  The  lord  is  bound  to  admit  according  to 
uses  limited  in  the  above  forms^  though  such  limitations 
are  not  admissible  in  a  conveyance  operating  at  common 
law  (a). 

The  surrender  may  also  be  made  to  such  uses  as  some  ums  appointed 
other  person  shaU  appoint,  under  a  power  or  authority '"^"^'''"• 
given  to  him  for  that  purpose.     The  lord  is  not  bound, 
without  a  special  custom  in  the  manor,  to  accept  a  sur- 
render containing  a  power  of  appointment  of  the  uses ; 
but,  if  he  does  accept  such  a  surrender,  he  is  bound  to 
recognise  and  admit  the  appointee  (b).     The  appointees 
of  uses  under  the  power  take  their  title  from  the  surrender  . 
and  not  from  the  appointor,  and  it  is  not  necessary  that 
the  latter  should  be  admitted  in  order  to  give  validity  to 
the  uses,  although  he  take  an  estate  until  and  in  default 
of  appointment  (c). 

As  the  conveyance  operates  though  the  medium  of  the  uaeHmitedto 
lord  by  surrender  to  him  and  admittance  of  the  new 
tenant,  a  copyholder  is  thus  enabled  to  make  a  surrender 
to  his  own  use  and  take  an  admittance  of  a  new  estate ; 
so  he  may  surrender  to  the  use  of  his  wife ; — limitations 
which  were  void  of  effect  at  common  law  ((2) . 


■nrrenderor. 


(a)  Anie^  p.  47,  48  ;  Co.  Cop.  8. 
85 ;  »  Co.  107  a,  Podger*9  Case ; 
Fearne,  C.  B.  319,  820 ;  SoriTen, 
Cop.  401,  408.  There  was  formerly 
a  quertion  as  to  the  Talidity  of  future 
and  shifting  uses  of  copYholdk,  but 
it  seems  to  be  conclusiyely  settled  in 
laTonr  of  their  yalidity.  SeeScriven 
Cop.  169,  &  auth.  there  cited ;  1 
Walk.  Cop.  by  Coventry,  210  n.  (1) ; 
Barton  Compend.  (1280);  E.  ▼. 
OwMUf,!  A.  &E.  2S^ i  Boddi^ion 


y.  Abemethy,  5  B.  &  C.  776. 

(()  Boddington  y.  Abemethy,  6 
B.  &  C.  776 ;  Flack  y.  Downing 
OoUege,  13  C.  B.  945  ;  22  L.  J.  C. 
P.  229. 

(e)  R,  ▼.  OundU,  1  A.  &  B.  283 ; 
OlasB  Y.  Richardton^  2  D.  M.  &  Q-. 
658 ;  22  L.  J.  C.  105. 

((i)  Ante,  p.  51,  52 ;  Co.  Cop.  s. 
35  ;  4  Co.  29  6,  Bimting  t.  Leping- 
wel\  Brooke  y.  Brooke^  Cro.  Jao. 
434. 
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LeiMefor  yevs*      By  the  general  custom  of  copyholds  a  tenant  may  make 
Uw.  a  lease  for  one  year  to  take  effect  at  common  law  without 

a  surrender  and  without  the  licence  of  the  lord ;  and  by 
special  custom  or  by  licence  of  the  lord  he  may  make 
such  a  lease  for  a  longer  term.  The  lessee  under  such, 
lease  has  a  common  law  and  not  a  copyhold  interest ;  he 
is  tenant  to  the  copyholder  only  and  not  to  the  lord^  and 
Lease  by  sur-  docs  uot  require  admittance.  The  copyholder  may  also 
lease  by  a  surrender  to  the  use  of  the  lessee  for  any  term 
of  years  without  licence  or  special  custom^  under  his 
general  power  of  disposition  of  the  copyhold ;  and  the 
surrenderee  must  then  be  admitted  and  becomes  tenant 
by  copy  to  the  lord  and  not  to  the  copyholder  (a).  A 
lease  made  at  common  law  against  the  custom  and  with- 
out licence  is  good  against  all  parties  except  the  lord ;  as 
against  him  it  is  ground  of  forfeiture,  which  he  may 
enforce  or  waive  (6). 
Freehold,  aeuin.  The  term  freehold  as  expressing  the  quEmtity  or  dura- 
oopyh^  tion  of  estates  admissible  in  freehold  tenure,  namely, 
estates  for  life  and  of  inheritance,  is  applied  by  analogy  to 
estates  of  customary  tenure  and  distinguishes  such  estates 
from  leasehold  or  terms  of  years ;  but  the  freehold  as 
expressing  the  tenure  of  the  land  is  in  the  lord,  and  not 
in  the  customary  tenant  (c).  So  the  possession  of  a  copy- 
holder for  an  estate  freehold  in  quantity  is  commonly 
termed  the  customary  seisin,  and  the  copyholder  is  said 
to  be  seised  of  such  estate ;  though  the  terms  are  strictly 
applicable  only  to  the  possession  of  the  freehold  tenant. 
But  there  can  be  no  disseisin,  technically  so  called,  with 
its  peculiar  consequences,  of  a  customary  tenancy  {d). 

Deriaebjeor-        By  general  custom  a  copyholder  in  fee  might  surrender 
dtirS,      *'***  to  the  use  of  his  will,  and  by  his  will  declare  and  limit 

(a)  Co.   Cop.   B.   61 ;    MeiwicVt  see  po9t,  p.  91,  92. 

Cote,  4  Co.  26  a;   Earl  Bath  ▼.  (e)  See  ante,  p.  71. 

Abnay,  1  Burr.  206 ;  Doe  y.  Lufkin,  {d)  Co.  Cop.  ss.  14-17 ;  see  4  Co. 

4  East,  221.  22  6,  Brovm*s  Case ;  1  Swanst.  580, 

(5)  Doe  T.  Bou^ld,  6  Q.  B.  4&I2 ;  Prebble  y.  Boffhunt ;  anU,  p.  56. 
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the  uses.  The  land  then  passed  hj  the  combined  effect 
of  the  snrrender  and  will^  as  if  the  nses  declared  by  the 
will  had  been  inserted  in  the  surrender;  and  the  appointee 
or  devisee^  upon  the  death  of  the  testator^  was  in  the 
position  of  a  snrrenderee.  Under  the  will  a  farther  power 
of  appointing  the  uses  might  be  created  (a). 

Copyhold  land  was  thus  devisable^  independently  of 
the  statutes  of  wills^  which  did  not  extend  to  copyholds^ 
and  without  any  other  formalities  than  those^  if  any^  pre- 
Bcribed  by  the  terms  of  the  surrender  for  the  appointment 
of  the  uses  (b). 

By  special  custom  a  copyholder  might  devise  without  Derise  by  ipeoiai 
a  surrender  to  the  use  of  his  will  (c).     In  the  absence  of  mnender. 
such  custom^  a  will,  without  the  surrender,  was  void  of 
effect  at  law.   The  Court  of  Chancery,  however,  exercised  snrrraderrap. 
a  jurisdiction  to  supply  a  surrender,  or  rather  to  compel  ©ery.  "^ 
the  heir  to  surrender,  in  support  of  wills  devising  to  a 
wife,  child,  or  creditors,  which  would   otherwise  have 
failed  for  want  of  the  surrender  {d).     It  seems  that  there 
could  not  be  a  special  custom  against  surrendering  to  the 
use  of  a  will,  because  it  is  implied  in  the  general  power 
to  surrender  (e) . 

The  statute  55  Geo.  III.  c.  192,  dispensed  with  the  neces-  power  to  dispose 
sity  of  a  surrender  to  the  use  of  a  will ;  and  by  the  recent  surrender  and 
Wills  Act,  1  Vict.  c.  26,  (repealing  the  above  Act,  see  tanoe. 
sect.  2,)  the  general  power  to  dispose  of  real  estate  by 
will  thereby  given  is  extended  '^  to  all  real  estate  of  the 
nature  of  customary  freehold  or  tenant  right,  or  customary 
or  copyhold,  notwithstanding  that  the  testator  may  not 
have  surrendered  the  same  to  the  use  of  his  will,  or  tnay 
not  have  been  admitted  thereto,  or  notwithstanding  |hat 
the  same  in  consequence  of  any  special  custom  could  not 

(0)  Holder  v.  Preiion,  2  Wib.  Fhillip*  y.  FkUl^s,  1  M.  &  K.  649, 

400 ;  fee  GlastY.  Michardson^  2  D.  664. 
M.  &  O.  668  i  22  L.  J.  C.  106.  (e)  Soriyen,  212,  286. 

Ih)   Hargnye'B  note  to  Ck>.  Lit.  (d)  Scriyen,  216-218 ;  1  Jarman 

lU  b  s  T^f'n0U  y.  Page,  2  Atk.  87 ;  WiUs,  612. 

AtL'Oen.  y«  Andrtwe,  1  Ye^.  sen.  (e)  Doe  y.  LlewelUn,  2  C.  M.  & 

225 }  Doe  y.  Dtmvere,  7  East,  299 ;  B.  608. 
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have  been  disposed  of  by  will^  if  this  act  had  not  been 
made"  (sect.  3).  The  Act  provides  for  the  payment  of  the 
stamps^  fees  and  fines^  which  would  have  been  payable  on 
the  admittance  of  the  testator  and  surrender  by  him 
(sect.  4).  And  if  the  hind  could  not  have  been  devised 
except  under  the  Act^  the  same  fines  and  dues  are  to  be 
payable  to  the  lord  as  upon  a  descent  (sect.  5).  The  will 
must  be  signed  and  attested  in  the  manner  required  by 
the  Act  (sect.  9)^  and  is  to  be  entered  upon  the  Court 
Bolls  (sect.  5). 


Descent  in 
castomirj 
tenure. 


The  common  law  rules  of  descent^  as  amended  by  the 
Inheritance  Act^  ^pp^y  ^  inheritances  of  customary  and 
copyhold  tenure^  subject  to  the  variations  of  special  cus- 
toms (a).  The  Inheritance  Act  extends  to  all  heredita- 
ments ^^  whether  freehold  or  copyhold,  or  of  any  other 
tenure,  and  whether  descendible  according  to  the  common 
law  or  according  to  the  custom  of  Gavelkind  or  borough 
English,  or  any  other  custom  "  (6). 


SscnoN  III.     Bights   and  Behedies  ingident  to 

CUSTOHASY  TeNUBE. 

Bights  of  copyholder  incident  to  poeeeaeion — special  custom  to 

take  minerals,  timber,  etc. 
Bemedies  of  copyholder — trespass — ejectment — mandamus  to 

compel  admittance — bill  in  chancery. 
Bights  of  lord — seizure  to  compel  admittance— suit  to  ascertain 

boundaries. 
Fines  on  admittance,  etc. — ^fees  to  steward. 
Fealty  and  services  of  customary  tenure. 
Escheat — forfeiture — waiver  of  forfeiture. 

Biffbu  of  oop7-       The  customary  tenant,  as  beincr  tenant  at  will,  has  all 

bolder  inddrnt       i-i./..  '»•%■% 

to  poMMdon.     the  rights  of  enjoyment  mcident  to  the  mere  possession ; 

(a)  Go.  Oop.  s.  60;  4  Co.  22  0,      to  customary  descent  and  the  effect 
Brown's  Case.  of  special  customs,  see  jpofi,  Pwi 

(6)  8  &4  W.  lY.  c.  106,  B.  1 ;  as      lY.  Chap.  HI.    'Desoenl.' 
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but  the  rights  of  property,  subject  to  the  possessory 
rights  of  the  tenant,  remain  in  the  lord.  Consequently, 
by  the  general  custom  of  copyholds  the  tenant  can  do 
no  act  of  waste  or  detriment  to  the  land,  as  cutting 
timber,  or  taking  and  C£krrying  away  the  soil  or  minerals ; 
and  by  reason  of  his  possessory  right  he  may  prevent 
any  other  person,  eyen  the  lord,  firom  doing  such  acis ; 
and  he  may  maintain  an  action  of  trespass  for  such  acts 
done  without  his  licence  (a).  The  lord,  in  the  absence 
of  a  special  custom  to  that  effect,  has  no  right  to  enter 
upon  the  possession  of  the  tenant  to  cut  the  trees  {b), 
or  to  take  the  minerals,  (c)  although  the  proprietary  right 
remains  in  him. 

By  special  custom  in  a  manor  the  copyhold  tenants  spedaioastom 

1  1*111  i*/*i4*  1  to  taka  miaontlif 

may  haye  the  right,  absolute  or  qualined,  of  getting  and  timber,  etc. 
carrying  away  the  minerals  or  cutting  the  timber  within 
their  tenements  (cQ. 

The  copyholder's  remedy  for  the  recovery  of  his  tone-  Bemediesof 
ment  was  originally  by  a  plaint  in  the  nature  of  a  real  "^^ 
action  in  the  customary  court  of  the  manor;  he  had  no 
real  action  in  the  superior  courts  of  common  law,  because 
he  had  no  freehold  title  (e).     He  might  maintain  tres-  Tiwpaia. 
pass,  in  right  of  his   possession,  in  the   common  law 
courts,  and  even  against  the  lord ;  he  might  also  main-  ^jaotmMit. 
tain  ejectment  through  his  lessee,  founded  on  his  power 
of  giving  a  common  law  lease,  and  the  latter  form  of 
action  became  the  ordinary  mode  of  recovering  copyhold 
lands  (/) .     Now  all  plaints  in  the  nature  of  real  actions. 


(a)  Lewis  r.  BrarUhwaite^  2  B.  & 
Ad.  437 ;  Keyte  y.  Potoell,  2  £.  & 
B.  132;  22  L.  J.  Q.  B.  805;  see 
Bomier  ▼.  Maclean,  2  De  G.  F.  & 
J.  416 ;  80  L.  J.  C.  273. 

h)  Haydou  t.  Smith,  13  Co.  67  ; 
WUUdmrek  t.  Holtoorthy,  4  M.  & 
8.  340 ;  19  Yes.  213 ;  Lewie  y. 
BranikwaiUj  Bupnu 

(«)  Bp.  Wincheeter  v.  Knight,  1  P. 
Wmft.  406;  Baume  y.  Taylor,  10 
188 }  lee  Ee»t  y.  QUI,  L.  B. 


7  Oh.  699 ;  41  L.  J.  C.  761. 

((Q  Cwrtie  Y.  Daniel,  10  East, 
273 ;  Marquis  Salisbury  y.  QUtd- 
stone,  9  H.  L.  0.  692  ;  34  L.  J.  C. 
P.  222 ;  Haimer  y.  Chance,  84  L. 
J.  0.  413.  As  to  rights  of  taking 
timber  for  repairs,  wood  for  fuel, 
etc.,  see  post.  Part  III.  Chap.  I. 

(e)  Lit.  8.  76 ;  Co.  Cop.  s.  51. 

(/)  Lit.  s.  77 ;  Co.  Lit.  61  a ; 
Melwich's  Case,  4  Co.  26  a;  IJ.  & 
W.  549,  Widdoweon  y.  Harrinfiton. 
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MMidainiu  to 
compel  lord  to 
•dmit,  aooept 
■urxttiderf  etc* 


Jnrifldietion  of 
OhBiioery  to 
oompel  admit- 


in  common  with  real  actions  at  common  law^  are  taken 
away  by  the  3  &  4  Will.  IV.  c.  27,  s.  36  (a) ;  and  the  only 
remedy  is  by  action  of  ejectment. 

The  copyholder's  remedy  against  the  lord,  as  to  sur- 
render and  admittance,  is  by  writ  of  mandamus  at 
common  law  (b).  A  claimant  is  entitled  to  admittance 
on  a  primd  facie  title,  in  order  to  give  him  the  oppor- 
tmiity  of  asserting  it,  as  the  admittance  is  effectual  only 
according  to  the  validity  of  the  title  (c) ;  and  he  cannot^ 
in  general,  bring  ejectment  without  a  legal  title  by  ad- 
mittance (c2). 

The  Court  of  Chancery  also  exercises  a  like  jurisdic- 
tion to  compel  admittance,  and  originally,  it  seems,  the 
jurisdiction  was  in  the  Court  of  Chancery  only.  The 
claimant  may  file  a  bill  in  Chancery  for  this  purpose ;  but 
it  is  more  usual  now  to  proceed  at  common  law  by  man- 
damns  (e).  The  Court  of  Chancery  will  not  assist  a 
claimant  to  obtain  a  bare  legal  title  by  admittance,  if 
he  cannot  show  any  equitable  interest  to  support  it  (/). 


Rights  of  the 
lord. 


Smmrequoui- 
qu4  to  compel 
ftdmittaooe. 


The  lord  is  entitled  to  have  a  tenant  upon  the  rolls^ 
and  may  by  general  custom  seize  and  retain  the  tenement 
quoiisqibej  until  the  tenant  comes  in  and  is  admitted  (g). 
The  seizure  qiumsqvs  is  in  the  nature  of  process  to  compel 
admittance ;  but  by  special  custom  the  lord  may  be  en- 
titled to  seize  absolutely  for  want  of  a  tenant,  as  he  may 
for  a  forfeiture  {h). 

The  lord  being  in  possession  under  such  seizure,  the 
tenant  must  take  proceedings  to  recover  the  tenement 


(a)  See  anUf  p.  59. 

(5)  ScriTen,  626 :  R,  y.  Ri^Sf^  2 
B.  &  Aid.  660;  R,  v.  Brewer^t  Co. 
3  B.  &  G.  172. 

(c)  R.  y.  Coggan,  6  Bast,  431 ;  R. 
Y.  Henhamj  5  A.  &  E.  659. 

(J)  Dm  y.  iTa/^,  16  East,  208.  A 
coBtomary  heir  entitled  bj  descent 
may  bring  qeotment  without  haying 
been  admitted.    Soriyen,  290. 

(s)    Scriyen,    588;   Jndrtwt  y. 


ffuUe,  4  K  &  J.  892;  27  L.  J.  C. 
655 ;  Walters  y.  Webb,  L.  B.  9  Eq. 
83,  87 ;  39  L.  J.  C.  414,  416. 

(/)  Williams  y.  Lonsdale,  8  Yes. 
752 ;  Widdoioson  y.  Xarl  Harrimg- 
ton,  I  J.  k  W.  632. 

(ff)  See  Doe  y.  ISruemat^  1  B.  & 
Ad.  786{  2>oeT.Mtueott.l2M^dL 
W.882. 

(h)  Doe  y.  HelUer,  8  T.  B.  168} 
see  post,  p.  92. 
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Within  twenty  years,  otherwise  his  claim  will  be  barred 
by  the  Statute  of  Limitations  (a). 

The  lord  has  no  remedy  in  equity  merely  to  compel  Suitinequitjto 
admittance ;  but  if  he  cannot  exercise  his  legal  remedy  danes. 
of  seizure  by  reason  of  confusion  of  the  boundaries  of  the 
copyhold  tenement,  he  may  maintain  an  auxiliary  suit  in 
Chancery  for  a  discovery  of  the  boundaries  and  may  have 
a  commission  appointed  to  ascertain  and  set  out  the 
boundaries^  if  it  be  necessary  (b).  It  is  the  duty  of  the 
tenant  to  maintain  the  boundaries,  and  keep  the  lord's 
property  distinct  (c). 


By  general  custom  the  lord  is  entitled  to  a  fine  upon  Fine  upon  ad. 

_  .      ,  mission. 

the  admission  of  a  tenant.     The  amount  of  the  fine  may 

be  fixed  by  the  custom  of  the  manor ;  if  not  so  fixed,  it  is 

arbitrary,  but  in  such  case  must  be  reasonable,  which  is 

held  to  be  not  exceeding  two  years  improved  value  of  the 

land  {d).   The  restriction  of  the  fine  to  what  is  reasonable  Beuonabie  fine. 

applies  only  when  the  lord  is  compellable  to  admit,  and 

not  to  a  voluntary  grant,  as  after  a  forfeiture ;  for  then 

the  fine  is  purely  arbitrary  {e). 

The  lord  cannot  refuse  admittance  until  the  fine  is  Fine  not  due  on- 
paid,  for  the  fine  is  not  due  onta  admittance  (/).    But  he  *"  "^"^ 
may  refuse  admittance,  if  previous  fines  in  respect  of  the 
same  title  remain  unpaid  {g). 

By  special  custom  a  fine  may  be  due  upon  a  change  of  Finemaon  change 
the  lord  by  death.      A  custom  to  have  a  fine  upon  a 
change  of  the  lord  by  alienation  or  other  act  of  the  party 
would  be  unreasonable  and  bad  {h). 


(a)  8  &  4  Win.  IV.  o.  27,  8.  2 ; 
WaUen  t.  WM,  L.  B.  6  Gh.  681 ; 
89  L.  J.  G.  677.  * 

{b)  ScriTen,  584;  Clapton  y, 
CMtet,  2  Atk.  449;  see  AU.-Gen. 
r.  Slephent,  6  D.  M.  &  O.  Ill ;  26 
L.  J.  G.  888. 

(e)  See  AU.'Qen,  ▼.  Fullerloi^  2 
y.  &B.  268 ;  Brwm  t.  WoUb,  L. 
R.  16  Xq.  142. 

(^  Co.  Lit.  69  h }  Co.  Cop.  b.66| 


ffobart  T.  Hammondy  4  Go.  28  a ; 
WiUowe'i  Case,  18  Go.  1 ;  Orant  t. 
AstUy  DougL  727  n. ;  SorireD,  817, 
819. 

(e)  18  Co.  8,  WUlawe*8  Can, 

if)  4Go. 28  a\R.y,  jffendon,2T. 
B.  484 ;  lee  Oraham  t.  Sime,  1 
East,  682 ;  and  aeepoat,  p.  91. 

(ff)  M.  y.  Coggan^  6  Bast,  481 ;  R. 
▼.  DuUingkam,  8  A.  &  E.  858. 

(A)  Co.  Lit.  69  5 ;   Lowther  y. 
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Fines  for 
lioenoes. 


Feee  to  Bteward. 


Fealty  and  ter^ 
▼ioea. 


Wiffh^'wtt 


Forfeitore. 


By  special  custom  fines  may  be  duo  upon  licences 
granted  to  the  copyholder  to  make  leases^  or  to  do  other 
acts;  but  by  general  custom  fines  are  due  only  upon 
admittances.  Where  the  fines  for  such  licenses  are  cer- 
tain, the  lord  may  be  compelled  to  grant  them  {a). 

Fees  are  due  by  custom  to  the  steward  of  a  manor  for 
his  official  services  in  regard  to  surrenders,  admittances^ 
copies  of  the  rolls,  and  the  like.  The  amount  of  the  fees 
is  in  some  cases  fixed  by  the  custom ;  in  the  absence  of 
customary  assessment  the  steward  is  entitled  to  claim  a 
reasonable  remuneration  for  his  services  (&). 

By  the  general  rules  of  customary  tenure  the  lord  is 
also  entitled  to  fealty  and  suit  of  courfc ;  and  by  special 
custom  or  by  express  reservation  he  may  be  entitled  to 
rents,  reliefs,  and  heriots.  "  The  doing  of  fealty  by  a 
copyholder  proveth  that  a  copyholder,  so  long  as  he 
observes  the  customs  of  the  manor  and  payeth  hi:^  ser- 
vices, hath  a  fixed  estate ;  for  tenant  at  will,  that  may  be 
put  out  at  pleasure,  shall  not  do  fealty  "  (c). 

The  lord  may  become  entitled  to  the  land  by  escheat 
upon  the  death  of  the  tenant  without  leaving  an  heir  and 
without  having  disposed  of  the  tenement  by  will.  By 
escheat  the  copyhold  estate  is  merged  or  extinguished  in 
the  freehold,  with  all  its  incidents,  of  customary  descent 
and  the  like ;  but  it  retains  the  capacity  of  being  held  by 
copy  and  may  be  re-granted  in  that  form  of  tenure  {d). 

Forfeiture  is  the  consequence  of  certain  acts  of  the 
tenant  which  are  inconsistent  with  the  customary  tenore 
or  are  violations  of  its  rules  (e).  The  alienation  of  the 
land  by  a  conveyance  operating  at  common  law  and  pur- 
porting to  convey  an  estate  of  freehold  tenure,  operates 


jBaw,  2  Bro.  P.  C.  451 ;  Duke  of 
Sominet  ▼.  Francet  1  Strange,  654. 

(a)  Co.  Cop.  B.  56 ;  Sori^en,  458, 
4khed. 

fb)  Soriren,  892;   see  Alhn  r. 


AldridgB,   5  Beay.  401. 

(c)  Co.  Lit.  63  a ;    see  Semen, 
361 ;  (mte,  p.  26. 

{d)  See  onto,  p.  28 ;  po$i^  p.  98. 

ifi)  Co.  Oop.  8.  57  ;  Soriyen,  437. 
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as  a  disseisin  of  the  lord  and  a  forfeiture  (a),  A  deed 
oonyeying  lands  and  tenements  at  common  law  will  be 
constmed^  if  possible^  to  apply  to  freehold  lands  only  in 
order  to  avoid  a  forfeiture  of  copyhold  (A). 

A  lease  at  common  law  for  more  than  a  year^  unless  it 
be  made  with  the  licence  of  the  lord  or  under  a  special 
custom  to  lease  in  that  manner^  operates  as  a  ground  of 
forfeiture  (c.)  A  document  will  be  construed  as  a  mere 
agreement  for  a  lease  instead  of  an  operative  lease^  if 
poBsiblcj  to  avoid  this  effect  {d). 

Any  acts  of  waste^  injurious  to  the  inheritance^  whether 
permissive  or  voluntary^  if  there  be  no  custom  to  the 
contrary^  are  cause  of  forfeiture ;  as  pulling  down  a  build- 
ings or  suffering  it  to  be  out  of  repair,  ploughing  meadow^ 
catting  trees^  digging  and  removing  minerals^  removing 
fences  and  confounding  boundaries^  and  the  like  (a) . 

By  special  custom  a  refusal  to  take  admittance  may 
operate  as  a  forfeiture  and  entitle  the  lord  to  seize 
absolutely  and  not  merely  quousque^  as  by  the  general 
custom  (/.)  A  refusal  to  pay  the  proper  fines  or  rent 
or  to  do  the  services  of  the  tenure  upon  demand  is 
ground  of  forfeiture  {g.)  There  Were  other  causes  of 
forfeiture^  as  attainder  which  followed  upon  judgment  for 
treason  or  felony^  whereby  the  tenant  became  incapacitated 
to  fill  the  tenancy  and  it  reverted  to  the  lord  {h). 

Some  acts  of  forfeiture  operate  by  destroying  the  copy-  operation  of  for. 
hold  tenure^  as  conveyances  which  transfer  the  land  to 


! 


(a)  Lit.  s.  74;  Co.  Lit.  69  a;  4 
Co.  21  b. 

[b)  Co.  Cop.  s.  58. 
(e)  Ante,  p.  84 ;  Co.  Lit.  69  a; 

Htfgnre's  note,  ib.  $  Dm  t.  l^fkin^ 
4  BiMt,  221. 

(<0  J>o€  ▼.  Clart,  2  T.  B.  739 ; 
FetMS  r.  ChUd^  2  M.  &  8.  255. 

(e)  Co.  Lit.  63  a;  Hargrave's 
note,  ib.  $  Co.  Cop.  s.  67 ;  Dw  r. 
Clemud,  2  M.  &  8.  68 ;  Dmy.  Barl 
^  Bm^imgton,  6  B.  &  Ad.  607. 


(Y)  AiU9,  p.  88;  DO0  ▼.  ff^Uiir, 


62. 


Cff)  Co.  Cop.  s.  67;  WiUaw^g 
Ceuey  13  Co.  1 ;  eee  Orant  y.  AtUe, 
Dougl.  726  n. ;  fines  may  aleo  be 
recoyezed  by  action  of  debt.  lb. 
727 ;  and  fee  ante,  p.  89. 

(A)  R.  y.  MUdfM^y  6  B.  &  Ad. 
254  I  M.  y.  WUUt,  3  B.  &  Aid.  510. 
The  33  &  84  Vict.  0.  23,  s.  1,  enacts 
that  no  iudgment  for  any  treason  or 
felony  shall  cause  anj  attainder  or 
any  forfeitare  or  escheat.  It  seems 
worthy  of  remark  that  this  Act 
makes  no  mention  of  copyholds. 
See  aiU4,  p.  78. 
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another  for  a  freehold  estate^  for  snch  an  estate  is  wholly 
inconsistent  with  the  copyhold  tenure  and  is  a  disseisin  of 
the  lord's  freehold.  A  forfeiture  of  this  kind  formerly 
occurred  upon  a  conveyance  by  feoffment  with  Uvery,  and 
upon  conveyance  by  fine  or  recovery ;  and  it  may  still 
occur  by  a  conveyance  transferring  a  freehold  estate  at 
common  law  (a). 

Other  acts  operate  as  forfeitures  only  at  the  election 
of  the  lord,  by  ei;Ltitling  him  to  enter  and  seize  the  tene- 
ment;  such  are  leases  without  licence,  acts  of  waste^ 

WaiTwof  ibr-  refiisal  of  services  and  the  like.  As  to  these  acts  the 
forfeiture  may  be  waived,  and  the  lord  is  taken  to  do  so 
by  any  acknowledgment  of  the  tenancy  continuing  after 
notice  of  the  act,  as  by  accepting  or  distraining  for  rent, 
accepting  a  surrender  or  the  like ;  and  if  he  does  not 
himself  enforce  the  forfeiture,  it  is  taken  as  waived  as 
against  the  succeeding  lord.  Hence  no  lord  can  take 
advantages  of  snch  acts  of  forfeiture,  but  he  who  is  lord 
at  the  time  of  the  act  committed.  But  the  forfeiture 
produced  by  an  act  which  destroys  the  copyhold  cannot 
be  waived ;  and  a  succeeding  lord,  under  the  same  title, 
may  exercise  the  right  to  enter  and  seize  absolutely  {b). 

Extent  of  for-  A  forfeiture  extends  to  the  whole  of  the  tenement  as  to 
which  the  act  is  committed;  but  not  to  other  separate 
tenements  held  by  the  copyholder  of  the  same  manor. 
It  is  confined  to  the  estate  of  the  forfeiting  tenant  and 
does  not  affect  estates  in  remainder  or  reversion,  which 
will  take  effect  in  the  time  and  order  prescribed  by  the 
terms  of  limitation,  notwithstanding  the  forfeiture  of  the 
particular  estate  (c) . 

(a)  AfUe,  p.  57,  72.  man,  1  B.  &  Aid.  786,  744. 

(6)  Co.  Cop.  8.  60,  61 }  Doe  y.  («?)  Co.  Cop.  s.  59  ;  9  Co.  107  «, 

HelUer,  8  T.  B.  162 ;  Doe  ▼.  True-      Podge^e  Caw, 


feitore. 
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Section  IV.    Extinquishment  of  Customaey  Tenure  ; 

Begbantj  Enfranchisement. 

Union  of  oopyhold  and  freehold  tides — Bturender  to  lord — for 

pBrtioular  estate — to  lord  having  a  partioolar  estate. 
Copyholder  acquiring  estate  in  the  freehold — or  in  the  manor. 
Seraranoe  of  the  tenement  frY>m  the  manor. 
Begrant  of  copyhold — ^mnst  conform  with  the  costom — ^regrant  hi 

Yolnntary. 
Sofranchisement — to  copyholder  for  life  or  years — to  copyholder 

in  tail — ^no  tenure  or  senrices  can  be  reserred— statutes  to 

fiMalitate  enfranclusement. 


A  cnstomaiy  estate  is  extinguished  by  the  nnion  of  the  union  of  oopy- 
freehold  and  cnstomaiy  title  in  the  same  person.     The  titles.*" 
possession  is  then  referred  to  the  freehold  title  only^  and 
may  be  disposed  of  under  that  title  at  common  law. 

The  customary  title  may  vest  in  the  lord^  by  surrender  surrender  to  use 
to  his  use^  or  release  to  him ;  also  by  escheat  or  forfeiture. 
It  thereby  becomes  extinguished^  though  the  tenement, 
in  the  hands  of  the  lord,  may  retain  the  quality  of  being 
demisable  upon  the  customary  tenure^  and  may  be 
regranted  by  him  as  copyhold  (a). 

A  surrender  to*  the  lord  for  a  particular  estate  suspends  dnrnnderfor 
the  tenure  during  that  estate  only;  and  the  customary 
tenant  in  remainder  continues  entitled  according  to  the 
terms  of  his  estate.  For  remainders,  whether  vested  or 
contingent,  are  not  accelerated  or  barred  by  the  surrender 
or  forfeiture  of  the  particular  estate,  as  was  the  case  with 
like  limitations  of  the  freehold  {b) . 

A  surrender  to  a  lord  haying  a  particular  estate  or  Snrrenderto 

lord  hftying  psr- 

limited  interest  in  the  manor  operates  as  an  extinguish-  tiouiw  eitate. 

(a)  SoriTen,  644,  646 ;  as  to  re-      Padgt^B    Gbm  ;      Scriren,     403  ; 
grttt,  see  foti^  p.  96.  Feame>  C.  B.  819. 

(ft)  See  a»^,  p.  67  ;  9  Go.  107  a, 
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hold  title. 


ment  (subject  to  a  re-grant  hj  copy)  in  favour  of  all 
persons  having  ulterior  estates  in  the  manor  (a). 

Extingnishmeiit  The  freehold  and  customary  title  may  also  become 
a^^rag^esute  United  in  the  tenant.  If  the  copyholder  accepts  a  lease 
or  other  common  law  estate  under  the  freehold  title  of  the 
tenement^  his  copyhold  interest^  being  a  tenancy  at  will 
only  relatively  to  such  estate^  is  merged  or  extinguished 
.  absolutely.  So,  if  the  copyholder  acquires  by  any  means 
an  estate  in  the  manor,  which  includes  the  copyhold  tene- 
ment, his  copyhold  interest  is  extinguished ;  but  in  this 
case,  as  lord  of  the  manor,  he  would  have  the  right  to 
re*grant  the  tenement  to  be  held  by  copy  {b). 


qoinngthe 
manor. 


seTeranceofthe  If  the  lord  couvcys  away  the  freehold  title  in  a  copy- 
the  manor.  hold  tenement,  so  that  it  is  no  longer  parcel  of  the  manor, 
the  customary  tenure  is  extinguished,  except  as  to  the 
rights  of  the  copyholder.  The  rents  and  services 
reserved  may  continue  due  to  the  grantee  of  the  freehold, 
but  the  rights  incident  to  the  lord,  as  such,  namely,  suit 
of  court,  fines  upon  admittance,  and  the  like  are  extin- 
guished. They  cannot  be  conveyed  with  the  freehold  of 
the  tenement,  except  as  parcel  of  the  entire  manor ;  for 
'^  a  manor  is  an  entire  thing,  and  not  severable,''  at  least 
by  act  of  the  party ;  nor  can  a  new  manor  be  created  at  the 
present  day.  The  copyholder  may  afterwards  release  to 
the  grantee  of  the  freehold  or  may  take  a  rel  ase  from 
him,  and  so  unite  the  titles ;  and  this  seems  the  only  mode 
of  dealing  with  the  legal  title  of  a  tenement  so  circom- 


(a)  St,  Paul  y.  Lord  Dudley,  16 
Yes.  157)  where  the  lord  was  tenant 
for  life  of  the  manor;  King  v. 
Moody,  2  Sim.  &  Stu.  679,  where 
the  lord  wu  tenant  in  fee  snhject  to 
an  executory  deyiae.  But  see  Bing' 
ham  V.  Woodgate,  1  Buss.  &  My.  32, 
where  the  conTeyance  of  a  euttomaru 
freehold  in  fee  to  the  tenant  for  li/e 
of  the  manor,  was  held  to  suspend 


the  tenure  during  his  life  only,  and 
upon  his  death  the  customary  tene- 
ment descended  to  his  heir,  while  the 
seignory  reviTed  in  the  succeeding 
lord  in  remainder ;  and  see  Co.  Lit. 
318  a,  there  cited. 

(5)  Scriven,  647 ;  Zone't  Cate,  2 
Co.  16  6;  4  Go.  81  a,  French* t  Case; 
4  Co.  81  by  ffide^t  Case, 
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stanced ;  for  it  can  no  longer  be  conveyed  by  surrender, 
because  the  land  is  no  longer  parcel  of  the  manor  (a). 

Where  the  copyhold  tenement  reverts  to  the  lord,  which  Remnt  of  oopj- 
may  happen,  as  already  noticed,  in  various  ways  : — by  sur- 
render to  the  use  of  the  lord, — by  expiration  of  the  copy- 
hold estate,  as  where  it  is  for  lives  only,  and  the  lives  have 
expired, — ^by  escheat  or  failure  of  heirs, — ^by  forfeiture ; 
— ^though  the  possession  is  then  referred  to  his  freehold 
title,  and  he  may  dispose  of  the  tenement  under  that  title 
by  a  common  law  conveyance ;  yet  he  may,  if  he  pleases, 
grant  it  out  again  to  be  held  by  copy  according  to  the 
custom  of  the  manor  (6). 

In  like  manner,  where  the  copyhold  tenure  is  ex- 
tinguished by  the  copyholder  acquiring  an  estate  in  the 
manor,  as  lord  of  the  manor  he  may  again  grant  the 
tenement  to  be  held  by  copy  (c). 

The  grant  by  copy  is  an  exercise  of  his  power  as  lord  ;  Eegrantwmde. 
it  does  not  take  effect  out  of  his  estate   and  is  not  re-  fold's  mute.  ^ 
stricted  thereby.    Though  entitled  to  the  manor  for  a 
particular  estate  only,  as  for  life  or  for  years  or  at  will, 
provided  he  is  rightfully  lord  for  the  time  being,  he  may 
grant  the  customary  tenements  to  hold  by  copy ;  and  if 
the  custom  be  strictly  followed  his  grant  will  bind  the 
inheritance  of  the  manor.     The  copyholder  under  such 
grant  i8:.^n  by  the  custom;  his  estate  is  independent  of 
tiie  freeL,jJd  title  of  the  manor,  and  is  not  affected  by 
the  charges  and  incumbrances  attaching  on  that  title  {d) . 


fa)  Co.  Lit.  68  5 ;  4  Co.  25  a, 
MwrreVs  Out;  6  C;o.  64  a,  FincVt 
Cati;  ScriTen,  7-14.  It  is  to  be 
obaerred  that  the  questions,  whether 
a  manor  can  be  divided,  and  as  to  the 
elftct  of  the  conTeyanoe  of  the  free- 
bold  of  a  customary  tenement  to  a 
■tranger,  appear  very  doubtful  upon 
the  aothorities.  The  opinions  of 
the  best  text  writers  seem  to  be  as 
aboTe  stated.  Scriven,  iupra.  1 
Watk.  Cop.  by  Coventry,  16-23,  ft 


notes,  lb. 

(b)  Co.  Cop.  s.  62  ;  French's  CasSf 
4  Go.  81  a  i  ante,  p.  98. 

ie)  lb. ;  ante,  p.  94. 
d)  Co.  Lit.  68  b ;  Co.  Cop.  ss. 
34,  41 ;  4  Co.  28  d ;  Swayn^e  Ctue, 
8  Co.  63  5  ;  Doe  y.  Strickland,  2  Q. 
B.  792.  "  Tenant  for  years,  tenant 
by  elegit,  and  tenant  at  will,  guar- 
dian in  chiyalry,  etc.,  who  are  not 
properly  seised  but  possessed,  are 
domini  pro   tenqtore,  not  only  to 
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Begrantisde.        The  lord  retains  the  powei  of  granting  the  tenement 
fSiord'J^^"     by  copy  so  long  as  he  retains  possession ;  bnt  by  any 
interruption  of  his  possession^  unless  it  be  wrongful^  the 
customary   quality  or  capacity   of  the  copyhold  is  in- 
terrupted and  consequently  lost.     Thus^  if  the  lord  makes 
a  lease  for  years  or  for  life  or  any  other  estate  at  common 
law,  the  land  can  never  after  be  granted  by  copy  by  him  or 
any  persons  claiming  under  him ;  but  the  powei:  of  those  in 
remainder  or  reversion  after  him  to  grant  by  copy  is  not 
affected.     If  the  lord  is  wrongfully  disseised,  and  the 
land  is  afterwards  recovered,  it  is  again  grantable  by 
copy  (a). 
Bnnatmaft         In  such  rograut  the  lord  must  conform  strictly  to  the 
with  the  cnftom.  custom,  as  to  the  tenement,  the  estate  granted,  the  in- 
cidents and  appurtenances  of  the  estate,  the  tenure,  the 
rents  and  services  reserved  and  all  other  points ;  for  th^ 
grant  being  authorised  only  by   the  custom,  deviation 
from  the  custom  in  any  point  would  render  it  void  (6). 
Begrant byoopy      The  grant  in  such  cases  is  voluntary  and  may  be  made 
for  any  estate  within  the  custom ;  in  this  respect  it  differs 
from  an  admittance  upon  a  surrender,  which  is  a  minis- 
terial and  compulsory  act,  directed  and  controlled  by  the 
uses  of  the  surrender.    An  admittance,  as  conferring  the. 


is  Tolaiitiii7. 


make  admittance,  but  to  grant 
roluntary  copies  of  ancient  copy- 
hold lands  which  come  into  their 
hands  ; — and  voluntary  grants  by 
copy,  made  by  such  particuls^ 
tenants  as  is  aforesaid,  shall  bind 
him  that  hath  the  freehold  and  in- 
heritance, because  aU  these  be  lawful 
lords  for  the  time  being ;  but  so  is 
not  a  tenant  by  sufferance,  because 
he  is  in  by  wrong ; — and  therefore 
there  is  a  diyersil^  between  disseisors, 
abators,  intruders  and  others  that 
have  defeasible  titles;  for  their 
Toluntary  grants  of  ancient  copy- 
hold lands  shall  not  bind  the  dis- 
seisees or  others  that  right  have. 
But  admittances  made  by  disseisors, 
abators,  intruders,  tenants  at  suffer- 
ance or  others  that  have  defiMsible 


titles,  stand  good  against  them  that 
right  haye,  because  it  was  a  lawful! 
act,  and  they  were  compellable  to  fjo  j 
them/'    Co.  Lit.  58  o,    DanUtlus ' 
pro  tempore  may  grant  by  copy"  in 
reversion,  if  the  custom  permits  it. 
Hargrave's  note,  ib. 

(a)  Co.  Lit.  48  b ;  Frenches  Oase^ 
4  Co.  81  a ;  Scriven,  14,  d8.  So  if 
the  land  is  forfeited  by  the  Icjpd,  or 
escheated,  or  extended,  or  assigned 
to  his  widow  in  dower,  inasmuch  as 
the  interruptions  are  lawful,  it  can 
neyer  after  be  granted  by  copy. 
Freneh'i  Caee,  supra. 

(b)  Co.  Cop.  s.  41 ;  Scriren,  '94 ; 
see  Badger  y.  Ford,  8  B.  &  Aid. 
158;  Doe  y.  Strickland,  2  Q.  B. 
792. 
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legal  title,  is  eqaivalent  to  a  grant  and  may  be  bo  pleaded ; 
but  it  has  no  force  except  as  following  the  surrender,  and 
an  erroneons  admittance  cannot  be  snpported  as  a 
voluntary  grant  {a).  A  grant  entered  upon  the  rolls 
imports  an  admittance  or  acceptance  of  the  grantee  as 
tenant  {b). 

A  regrant,  being  voluntary,  is  not,  like  an  admittance 
apon  a  sorrender,  restricted  as  to  the  fine  or  consideration 
lobe  paid  for  it ;  but  the  lord,  as  he  is  at  liberty  to  grant 
or  not,  may  ask  what  he  pleaaes  (c). 

EnfreQchisement  is  effected  by  the  lord  of  the  manor 

conveying  the  freehold  title  of  the  tenement  in  fee  simple 

to  the   copyholder; — the    customary   tenure   is  thereby 

wholly  extinguished  (d).      An  enfranchisement  operates 

cat   of    the   lord's   estate  and   not  by  exercise   of   his 

power   as  lord.      It   is    therefore   dependent   upon   his 

title  to  the  manor,  and  can  only  be  fully  efiected  by  a 

fee  simple,  or  having  a  power  of  disposition 

The  conveyance  of  a  less  estate,  or  by  a 

>r  a  less  eatate,  would  only  give  a  limited 

]hold  i  though  by  accepting  such  less  estate 

ar's    interest   would    be  merged  and  ex- 

nent  or  conveyance  of  the  freehold  in  fee 
>yholder  for  life  or  for  years  operates  as  an 
it  for  the  benefit  of  those  in  remainder  {/). 
ites  in  equity  only ;  the  legal  estate  in  fee 
simple  rests  in  the  grantee  and  will  pass  to  his  heir  or 

•>  Co.  Cop.  •.  41 ;  4  Co.  aa  A !  2  without  oonTejanoe  of  the  freehold 
±  Aid.  W?.  Soe  V.  Lovilau ;  estate,  operates  u  ao  mfranohue- 
cJk  T.  Forte,  1  Eut,  186.  ment  of  oopyholdi,  lee  Scriven.Sea. 
i)  Co.  Cop.  38 ;  Me  Bot  t.  £om-  Sueh  relaaie  is  eaEcient  to  eafren- 
kAld.4 "       '        '■      ' '--'-'  '-    ""—' 


£  B.&Ald.45S;2Wiiu.BanDd.  ohiie    1 

e  ;  Dot  T.   Whitaker,  5  B.  4  dameine,  and  customary  freehold  or 

409.  tensnt  right   eatates  anslogoui   to 

<e>    18  Ck>.  S ;  tea  <uU*,  p.  89.  ancient  denieane.    Dot  v.  HaiUing- 

<rf>  ScriTen,  p.  550.  do»,  4  Emt,  371 ;  »ee  atiU,  p.  77. 

{*)    *>«>  amtt,  p.  M  i   whether  a  (/}  16  East,  415,  Rot  t.  Brijj* ; 

liiMg-  jf  all  leigtiorul  righta  alone,  aee  Sot  v.  Jaekton,  1  B  &  C.  446. 
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devisee ;  and  a  conveyance  will  be  decreed  to  those 
entitled  in  remainder^  npon  equitable  terms  as  to  the  con- 
sideration paid  for  the  enfranchisement  (a). 
To  copyholder  in  Enfranchisement  to  a  copyholder  in  tail  bars  the  entedl 
and  all  ulterior  estates  and  limitations^  and  leaves  no 
interest  at  law  or  in  equity  in  the  issue  in  tail  or  the 
remainderman  {b). 

Upon  an  enfranchisement  since  the  statute  of  Quia 
ew/ptores  no  tenure  or  services  can  be  reserved ;  because 
the  grantee  of  the  freehold  holds  of  the  next  superior 
lord.  Consequently^  if  the  deed  of  enfranchisement 
purports  to  reserve  a  rent,  it  is  not  a  rent-service,  but 
in  the  nature  of  a  rent-charge  granted  by  the  tenant  (c). 

An  enfranchisement  may  be  presumed  in  favour  of  a 
long  possession  and  course  of  dealing  with  the  tenement 
asfi^eehold  (d). 


Vo  tMuuM  or 

MTficMoaabe 

rMervMl. 


Bafrandufle- 
ment  pretnined. 


stetotMftdutat.      Statutes  have  been  passed  from  time  to  time  to  facilitate 
mLt.  the  enfranchisement   of  customary  tenures,  at  the  in- 

stance either  of  the  lord  or  of  the  tenant,  providing  for 
compensation  for  the  rents  and  services  by  the  pa^^ment  of 
a  gross  sum  or  a  fixed  rent-charge  {e). 


(a)  See  Wynne  r.  Cookes,  1  Bro. 
G.  C.  616  ;  IFiUon  y.  Allen,  1  J.  & 
W.  611,  621. 

(6)  Parker  v.  Turner,  1  Vem. 
898  ;  Dwin  y.  Green,  8  P.  Wma,  9 ; 
JRoe  V.  JSrisiffi,  16  Eaat,  406; 
ChcUioner  y.  MurhaU,  2  Ves.  jun. 
624. 

(e)  See  ante,  p.  19  ;  Bradshato  y. 
Lavfaon,  4  T.  K.  443 ;  Soriyen,  668. 

(<2)  Moe  y.  Ireland,  11  East,  280. 

(tf)  4  &  6  Viot.  c.  86,  amended  by 
6  &  7  Viet.  8.  23  and  7  i^  8  \'ict. 


o.  66 ;  16  &  16  Vict.  c.  51,  proyidin^ 
for  compulsory  enfranchiaement ; 
21  &  22  Vict.  c.  94,  substitating  i 
new  mode  of  compulsory  enfran 
chisement.  See  Chitty's  Statutes 
Scriyen,  650,  Appendix.  Ab  to  tli 
principles  upon  wnich  compensatio 
to  the  lord  is  to  be  calculated,  m 
Jrden  y.  WiUon,  L.  R.  7  C  1 
636 ;  41  L.  J.  C.  P.  273.  &  cam 
there  cited;  Reynolds^.  WoodLhm 
Walter,  L.  R.  7  C  P.  639  ;  41  \ 
J.  C.  P.  281. 


■"       \  =   >  -  » 
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CHAPTER  III.     ' 

THB  LAW  OP  USES. 

^^ction  I.    ITie0  before  the  Statute  of  TTses. 
II.    ITses  sinoe  the  Statute  of  TJeee. 
m.    Ope»tion  and  limits  of  the  Statute  of  Uses. 

SscnoN  I.  Uses  bbfobb  thb  Statutb  ot  Usxs. 

« 

Oiigm  and  nature  of  Uiee. 

Vtn  at  law — ^poeaeaaion  of  e^Hui  que  m$€, 

I^aea  in  equity— enforced  by  tN^oMNi— not  aubject  to  mlea  of 

teDuie~-aMigmnent  of  uaea— ^iapoaition  by  will — deacent. 
SttMrn  oonceming  uaea — the  Statute  of  Uaea. 

'The  law  of  freehold  tenure  above  described  was  ad- 

_       •       a 

ounBtered  in  ihe  courts  of  common  law.    A  cencnrrentuses. 

jurisdiction  over  property  in  land  was  exercised  by  the 

Court  of  Chancery  in  the  system  of  Uses;  which  was 
sabsequently^  to  a  great  extent^  incorporated  with  the 
bw  of  ireehold  tenure  by  the  Statute  of  Uses. 

The  system  of  Uses  was  founded  on  the  practice^  OHgin  and 
idopted  in  early  times  for  various  purposes,  of  transfer-  "•**»"<>'"•* 
Jng  the  seisin  or  legal  possession  of  the  land  by  feoffment 
r  other  sufficient  mode  of  conveyance  to  some  person  or 
persons  upon  a  trust  or  confidence  to  permit  the  feoffor 
r  some  other  person  \p  have  the  Use,  This  trust  was  at 
ret  of  a  BOCTet  iiatur^and  not  mentioned  in  the  charter 
'  feoffinent  or  instrument  of  conveyance ;  but  afterwards 

clause  was  commonly  inserted  expressing  that  the 
^ffees  ^were  to  hold  ''  to  the  U9e  '^  of  the  person  intended 

be    tihereby  benefited.      The  latter  person  became 

h2  ^^ 
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Uses  «t  law. 


Possession  of 
Cestui  que  uee. 


Uses  in  equity. 


known  as  the  cestui  que  v^e,  relatively  to  the  legal  feoffees 
who  were  commonly  known  as  the  feoffees  to  uses  {a). 

The  courts  of  law  took  no  notice  of  the  use  or  trust ; 
they  regarded  the  feoffee  exclusively  as  tenant  of  the 
land  for  all  purposes.  His  seisin  or  possession  was  sub- 
ject to  all  the  services  and  incidents  of  tenure^  and  was 
liable  to  escheat  and  forfeiture.  He  had  the  power  to 
aliene  the  land  by  feoffment  or  other  legal  conveyance ; 
and  it  passed  by  descent  to  his  heir. 

Cestui  que  use,  as  such^  had  no  estate  or  interest  in  the 
land  at  law ;  and  no  remedy  in  a  court  of  law  against  the 
feoffees  to  uses^  nor  against  strangers.  But  while  in 
possession^  with  the  consent  of  the  feoffees^  he  was  in  the 
legal  position  of  a  mere  tenant  at  will  (6). 

In  the  Court  of  Chancery,  on  the  other  hand,  the  use 
imparted  all  the  beneficial  incidents  of  property,  namely, 
the  right  of  occupying  and  enjoying  the  land  in  sjpede^ 
and  of  taking  the  profits,  also  the  power  of  directing 
the  disposal  of  it  to  another.     The  correlative  tmst  im- 
posed on  the  feoffee  consisted  in  permitting  the  cestui 


(a)  In  the  feoffinents  collected  in 
Madox's  *  Formulare  AngUcanum,* 
joint  feoffeeB,  which  may  be  taken  as 
the  sign  in  earlj  deeds  of  secret  uses 
{aeepostj  p.  102),  appearfirsttowards 
the  end  of  the  reign  of  Edward  III., 
see  forms  337,  49  Ed.  III. ;  889, 50 
Ed.III. ;  339, 13  Rio.  II.  The  clause, 
"  ad  utum"  appears  first  in  the  reign 
of  Henry  VII.,  8^»  forms  353,  14 
Hen.  VII. ;  854,  21  H.  VII.  Bacon 
refers  the  clause,  "  ad  optu  et  t(n<m," 
to  the  reign  of  Bio.  II. ;  Bacon  on 
Uses,  22,  Bowels  ed.  note  (41) ;  and 
see  1  Sanders  on  Uses,  ch.  1. 

Perkins  speaks  of  uses  before  the 
statute  quia  emptoret^  18  Edw.  I., 
but  it  seems  only  br  way  of 
illustrating  the  effect  of  tenure  in 
rebutting  a  resulting  use,  and  with- 
out meaning  to  assert  the  fact  of  the 
practice  of  ubos  existing  at  that 
early  period.    JS^ore  that  statute. 


he    says   (ffrobably  meaning    only 
wiihctU  that  statute),  if  tenant   i-n 
fee  simple  enfeoffed  a  stranger  with.- 
out  any  consideration,  and  witHout 
expressing  any  use,  there  could,  be 
no  resulting  use  in  the  feoffor, 
cause  the  tenure  and  services  sui 
plied  a  consideration  to  carry   tY^ 
use  to  the  feoffee.    Perkins,  a.  529 
seeposty  p.  108. 

Coke  states  that  during  the  wai 
between  the  houses  of  York  t^xti 
Lancaster,  the  greater^part  of  tH< 
lands  in  England  were  in  use.  Ck>.  XAi 
272  a.  And  according  to  Bacon,  froQ^ 
11  Henry  VI.  to  1  Ric.  III.,  beiz^g 
the  space  of  fifty  years,  uses  -we-rm 
most  favoured.    Bacon  Uses,  p.  27, 

(b)  Lit.  ss.  462,  463,  464;  Cki. 
Lit.  ib. ;  Butler's  note  (1)  to  Oo^ 
Lit.  271  b,  sect.  ii. ;  1  Go.  121  d  ;  1 
Sanders  on  Uses,  66,  68,  4th  ed«  \ 
Ba^  Uses,  20,  Tracts,  p.  316. 
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que  use  to  occupy  and  take  the  profits^  in  preserving  the 
legal  title  on  his  behalf^  and  in  executing  conveyances  of 
the  land  according  to  his  direction  {a) . 
The  Court  of  Chancery  exercised  iurisdiction  over  the  Enforced  in 

,  T       T      Chancery  Iqr 

use  by   giving  to  the     cestui  que  use  the  remedy  by  tubpma, 
suhpcena  against  the  feoffee  to  compel  him  to  disclose 
and  perform  the  use  or  trust  upon  which  he  held  the 
land  (6) .      The  Court  of  Chancery  also  in  course  of  time\ 
enforced  the  trust  against  the  heir  of  the  feoffee  to  use^ 
taking  the  land  by  descent ;  also  against  a  purchaser  from' 
the  feoffee  to  uses  taking  the  land  with  notice  of  the  trust^^ 
or  without  consideration.     But  a  purchaser  for  a  valuabL 
consideration  and  without  notice  of  the  trust  held  the  land 
free  of  any  claim  in  equity  on  the  part  of  the  cestui  que  use, 
whose  remedy  in  such  case  lay  against  the  feoffee  only,  for , 
the  breach  of  trust  committed  in  parting  with  the  land  (c) ./ 

Accordingly,  a  use  was  sutnmarily  defined  by  Coke  in 
the  following  terms : — "  A  use  is  a  trust  or  confidence 
reposed  in  some  other,  which  is  not  issuing  out  of  the 
land,  but  as  a  thing  collateral,  annexed  in  privity  to  the 
estate  of  the  land,  and  to  the  person  touching  the  land, 
scilicet,  that  cestui  que  use  shall  take  the  profit,  and  that  the 
terre-tenant  shall  make  an  estate  according  to  his  direc- 
tion. So  as  cestui  que  use  had  neither  jv^s  in  re  nor  jus  ad 
rem,  but  only  a  confidence  and  trust,  for  which  he  had  no 
remedy  by  the  common  law,  but  for  breach  of  trust  his 
remedy  was  only  by  subpcena  in  Chancery  V.  (d). 

H^iJ^BBe  means  the  use  or  beneficial  ownership  of  the  uses  not  snbject 
land  was  withdrawn  altogether  from  the  rules  of  tenure  tenuis. 


(a)  Co.  Lit.  272  3  ;  1  Co.  121  a, 
byChudleigVt  Cote ;  Baoonon  UBes, 
p.  10 ;  in  Tracts,  p.  306 ;  Sanders 
<m  Uses,  c.  1. 

(*)  1  Sand.  Fees,  16,  20. 

(e)  1  Co.  122  a,  h,  ChudleigKt 
Case ;  Bacon  Uses,  15,  Tracts,  p. 
312.  See  the  progressive  jurisdic- 
tion orer  nses  stated  bj  Lord  Mans- 
:fie]d  in  Burgea$  ▼.  Wheate,  1  Eden, 
218,  219;  and  see  1  Spoao&^Eq. 


Jur.  442,  445. 

(i)  Co.  Lit.  272  b  ;  see  this  defini- 
tion developed  and  applied  to  trusts 
in  Lewin  on  Trusts,  c.  1.  Compare 
the  simpler  and  broader  foundation 
of  modem  trusts  since  the  Statute 
of  Uses,  as  established  bj  Lord 
Nottingham,  and  expressed  in  the 
maxim  that  the  trust  in  equity  is 
the  land,  pott,  p.  126. 
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and  fi*om  the  feudal  daes  and  incidents,  attaching  to  the 
legal  estate.  The  legal  ownership  was  still  snbject  to 
these  obligations,  and  though  the  regular  services  of  the 
tenure  could  not  be  avoided  and  might  be  enforced 
against  the  land,  yet  hj  vesting  the  seisin  in  numerous 
feoffees  jointly,  whose  number  was  from  time  to  time 
renewed  by  a  new  feoffinent  to  others  upon  the  subsisting 
uses,  it  was  kept  almost  entirely  clear  of  the  occasional 
charges  which  fell  due  by  reason  of  descents,  wardships, 
marriages,  alienations  and  the  like,  and  from  the  graver 
incidents  of  escheat  and  forfeiture  (a). 

By  these  means  also  the  use  became  disposable,  ac- 
cording to  the  rules  of  equity  and  independently  of  tb 
rules  of  law,  except  so  far  as  they  were  follow^  ii 
equity. — ^It  was  assignable  without  feoffment  or  ^dee^ 
attornment,  entry,  or  any  other  common  law  for* 
mality  {b) . — It  was  devisable  by  will,  although  the  &e&> 
hold  was  not  so  devisable.  A  feoffment  might  be  made 
of  lands  to  uses  to  be  declared  by  will,  and  the  will  then 
took  effect  by  declaring  the  use^  (c). 

An  estate  of  inheritance  in  the  use  descended,  upon  an 
intestacy,  according  to  the  rules  of  the  common  law,  or 


(a)  BuUer's  note  to  Co.  lit.  191 
a,  sect.  T.  (11)  ;  lb.  271  5,  II. ;  see 
(inte,  p.  26 ;  and  see  the  preamble  to 
the  Statute  of  Ums,  27  Uen.  YUI. 
c.  10^  as  to  the  subTenion  of  the 
ancient  laws  of  the  realm  bj  means 
of  uses. 

Besides  the  erasion  of  the  rules 
of  tenure,  oonve^nces  to  uses  were 
also  employed  m  earlj  times  bj 
religious  persons  or  corporations  to 
erade  the  Statutes  of  Mortmain, 
which  prohibited  such  persons  from 
purchasing  land  in  their  own  right, 
until  the  statute  15  Bio.  II.  c.  5, 
brouffht  uses  also  within  the  pro- 
hibition of  those  statutes.  2  Inst. 
74  I  1  Sanders  on  Uses,  16,  4th  ed. 
According  to  Coke, — "There  were 
two  inyentors  of  uses,  fear  and 
fraud;  fear  in  times  of  troubles 
and   ciyil   wars  to    saye  their  in- 


heritanoes  from  being  forfeited,  and 
fraud  to  defeat  due  debts,  lawful 
actions,  wards,  escheats,  mortmaixiB^ 
etc."  lOo,121b,CkitdMgh's Ca^e; 
or  as  yariously  stated — "  the  parents 
of  the  trust  were  fraud  and  feart 
and  a  court  of  conscience  was  the 
nurse."  Att.-Oen.  y.  Sands,  Hard. 
491 ;  see  the  yarious  objects  senred 
by  uses  fuUy  stated  in  St.  Gterman's 
'  boctor  and  Student,'  Dialog.  2,  c. 
22. 

{b)  1  Sanders  on  Uses,  65. 
"  There  is  no  case  in  law  yherebj  an 
action  is  transferred,  but  the 
subpana,  in  oaae  of  use,  was  alwaya 
assignable.**    Bacon  Uses,  16. 

(o)  Oo.  Lit.  Hi  b,  271  ft;  1  Co. 
128  b,  ChMdleiifh'g  Cose ;  1  Sanders 
on  Uses,  65 ;  Bacon  reckons  this  9m 
one  of  the  chief  oauses  of  uses. 
Bacon  Uses,  20,  Tracts,  816. 
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according  to  the  special  customs  of  descent^  if  any^  to 
which  the  land  was  subject  (a). 

Statutes  were  passed  from  time  to  time  bringing  the  sta«at«g  renting 
use  within  legal  cognizance  for 'certain  purposes,  amongst 
which  may  be  mentioned,  as  being  the  most  important, 
the  statute  1  Ric.  III.  c.  1,  giving  the  cestui  que  use  a 
direct  power  of  conveying  the  legal  estate  (6) ;  but  the 
eitrlier  statutes  were  superseded  in  effect  by  the  statute  Thasutoteof 
27  Hen.  VIII.  c.  10.  (a.d.  1535)  commonly  known  as  the    "*" 
Statute  of  Uses,  which  was  passed  with  the  object  of  at       ^  __.,^ 
once  converting  th^_.use^mtqlegal^qsse^         (c). 

The  preamble  of  the  statute  recites  that  ''where  by  the  Preamble  as  to 
common  laws  of  this  realm,  lands,  tenements,  and  here-  ^u^*"^ 
ditaments  be  not  devisable  by  testament,  nor  ought  to 
be  transferred  from  one  to  another  but  by  solemn  livery 
and  seisin,  matter  of  record,  writing  sufficient  made  bond 
fide  without  covin  or  fraud; — yet  nevertheless  divers 
subtle  inventions  and  practices  have  been  used,  whereby 
the  hereditaments  of  this  realm  have  been  conveyed  from 
one  to  another  by  fraudulent  feofi&nents,  fines,  recoveries, 
and  other  assurances  craftily  made  to  secret  uses,  intents 
and  trusts,  and  also  by  wills  and  testaments  sometime  ^ 

made  by  nude  parols  and  sometime  by  writing; — ^by Erflsretnitiog 
reason  whereof  heirs  have  been  unjustly  disherited,  the 
lords  have  lost  their  wards,  marriages,  reliefs,  heriots, 
escheats,  aids,  and  scantly  any  person  can  be  certainly 
assured  of  any  lands  by  them  purchased,  nor  know  surely 
against  whom  they  shall  use  their  actions  or  execution, 
for  their  rights  titles  and  duties — to  the  utter  subversion 
of  the  ancient  common  laws  of  this  realm.'' 

The  statute  enacts,  by  sect.  1,  ''that  where  any  person 

(a)  Go.  Lit.  14  5,  23  a ;  1  Go.  88  ib,  Hatutum  de  tmbuiinpotBessionem 

a ;  1  Sanders  on  Uses,  64.  tranrferendU.^^    Bacon  on  Ubos,  31, 

(h)  See  Go.  Lit.  a.  272  a,  ft ;  Lit.  Tracts,  325.    As  to  the  intention  of 

B.  4M }  1  Sanders  on  Uses,  23  j  see  the  statute,  see  1  Co.  124  a,  Chud- 

the  statutes  collected  in  Bacon  on  leigh*9  Cote;  2  Leon.  17,  Brenfa 

Usee,  24,  Tracts,  320.  Caw ;  and  see  1  Sanders  on  Uses, 

(e)  **Thetitie  in  course  of  pleading  86 ;  1  Spenccj  Eq.  Jur.  4/P>\, 
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« 

or  peraonsjatejfid  or  ht^  R^^a^j^  or  at  any  time  hereafter 
shaH  happen  to  be  seised_of  any  honors^  manors,  landsj 
jyenements,  rents,  services,  reversions,  remainders  or  other 
hereditaments  to  the  nse  confidence  or  trust  of  any  other 
person  or  persons  or  of  any  body  politic  by  reason  of  any 
bargain,  sale,  f eoffinent,  recovery,  covenant,  contract,  agree- 
ment, will  or  otherwise  by  any  manner  of  means  what- 
Penons  having   socver  it  bc,  that,  in  every  snch  case,  all  and  every  such 

estate  shaU?/    persou  and  persons  and  bodies  politic  that  have  or  here- 
in lawfoi  seism  l-ll-l  ■■  /»T  xx-l» 

of  same  estates*  after  shall  havo  any  such  use  confidence  or  trust  m  fee 

they  haT6  in  the  .  .  ^  . 

naa.  simplc,  foc  tail,  for  term  of  life  or  for  years,  or  otherwise, 

or  any  use,  confidence  or  trust,  in  remainder  or  reverter, 
shall  from  henceforth  stand  and  be  seised  deemed  and 
adjudged  in  lawM  seisin  estate  and  possession  of  and  in 
the  same  honours,  castles,  manors,  lands,  tenements, 
rents,  services,  reversions,  remainders  and  hereditaments, 
with  their  appurtenances,  to  all  intents  constructions 
and  purposes  in  the  law,  of  and  in  such  like  estates,  as 
they  had  or  shall  have  in  use  trust  or  confidence  of  or  in 

Estate  and  pos.  the  Same  :  And  that  the  estate  right  title  and  possession 

session  of  person  ^-     x  •  -i  ,i     x  -l    n    -i 

seised  to  oses     that  was  m  such  porsou  or  persons  that  were  or  shall  be 

shall  be  deemed  . 

to  be  in  them     hereafter  seised  of  any  lands  tenements  or  hereditaments 

that  hare  the  r*  t  /» 

»««•  to  the  use  confidence  or  trust  of  any  such  person  Ox* 

persons  or  of  any  body  poUtic,  be  from  henceforth  clearly 
deemed  and  adjudged  to  be  in  him  or  them  that  have  or 
hereafter  shall  have  such  use  confidence  or  trust  after 
such  quality  manner  form  and  condition  as  they  had 
before  in  or  to  the  use  confidence  or  trust  that  was  in 

them-'y 

Sect.  2  enacts  to  the  same  effect  in  the  case  where 

divers  and  many  persons  shall  be  jointly  seised  to  the 

use,  confidence  or  trust  of  any  of  them  that  be  so  jointly 

seised  (a). 

(a)  It  WB8  the  common  practice  See  Brenft  Com,  2  Leon.  16 ;  Madox 

to  make  the  cetiui  pte  use  himself  Fonn.  Angl.  ante,  p.  100,  n.  (a), 

one  of  the  joint  feoffees  to  uses,  and  The  above  section  of  the  statute  ex* 

to  place  his  name  first  among  them,  pressly  provides  for  such  eases. 
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Section  II.    Uses  since  the  Statute  of  Uses. 

CreatUm  of  usee  within  the  statute — with  tmismutation  of  posses- 
sion— declaration  of  use — uses  raised  by  payment  of  con- 
sideration^-reeulting  uses. 

Creation  of  uses  without  transmutation  of  possession — bargain 
and  sale — covenant  to  stand  seised. 

limitation  of  uses— express  limitations — ^resulting  uses — limita- 
tion of  uses  upon  bargain  and  sale — uses  in  remainder — 
springing  and  shifting  uses — ^powers  of  revocation  and  new 
appointment — ^uses  limited  to  the  grantor — or  to  his  heirs. 

Afi  the  statute  did  not  prohibit  or  prevent  the  creation  cnstionofoMs 
of  nses  in  the  future^  but  operated  by  executing  them,  tnteof  Uim. 
that  is,  converting  them  into  legal  estates,  the  creation  of 
uses  became  the  means,  by  force  of  the  statute,  of  creat- 
ing and  conveying  legal  estates ;  and  it  thenceforth  be- 
came necessary  for  the  courts  of  common  law  to  take 
cognizance  of  such  modes  of  conveyance,  and  of  the 
doctrines  of  uses  upon  which  they  depended.  These 
doctrines,  which  for  the  most  part  are  still  applicable, 
majT  be  shortly  stated  as  follows. 

Uses  may  be  raised  under  two  conditions,  involving 
different  considerations ; — ^with  transmutation  of  posses- 
sion, where  uses  are  created  upon  an  actual  transfer  qf 
|ilie  seisin  or  legal  possession ; — without  transmutation  of 
(sion,  where  new  uses  are  created  upon  the  existing 
(a). 

With  transmutation  of  possession : — Upon  a  convey-  with  tnunna. 

tationof  poaaai- 

(a)  ''Uses  are  raised  either  by  raise   a   use,    see    Flowden,    801.  Uon'oMiMs. 

oismutation  of  the  estate,  as  by  Accordingly,  "after  the  statute  legal 

e,  ^Boffinent,  common  reoovery,  conyeyanoes  were  diyided  into  those 

»^  or  out  of  the  estate  of  the  which  took  effect  by  way  of  trans- 

r  of  the  land,  by  bargain  and  mutation  of  possession,  and  those 

indented  and  inrolled,  or  by  which  owed  their  operation  exdu- 

enantnpon  lawfuloonsideration,"  siyely  to  the  doctrine  of  uses."    1 

Co.  fit.  271  b  I  Butler's  note,  Hayes  Cony.  76,  6th  ed. 
ill.  (8) ;  as  to  these  two  ways  to 
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ance  operatdng  upon  the  possession  at  law  a  mere  declara- 
tion or  expression  of  intention  is  sufficient  to  create  and 
direct  the  uses  of  the  conveyance.  It  is  not  essential 
that  the  word  ^'use''  be  employed;  any  words  express- 
ing the  intention  of  treating  and  limiting  the  beneficial 
interest  in  the  land  separately  from  'the  legal  possession^ 
and  that  the  legal  possession  should  be  held  for  that 
intent  and  purpose,  would  be  sufficient  to  create  a  use, 
which  would  be  executed  by  the  statute  accordingly  (a). 
— Thus,  upon  a  feoffiment  or  conveyance  of  land  to  A. 
and  his  heirs,  to  the  rise  of  B.  and  his  heirs,  or  upon 
trust  or  confidence  for  B.  and  his  heirs,  or  to  permit  B. 
and  his  heirs  to  take  the  profits,  or  in  any  temfls  to  the 
like  effect,  the  use  is  in  B.,  and  the  statute  vests  the 
legal  estate  in  him  according  to  the  use  (&). 

The  declaration  of  the  uses  might  have  been  made 
without  writing  until  the  passing  of  the  Statute  of  Frauds, 
29  Car.  II.  c.  3,  s.  7,  enacting  "  that  all  declarations  or 
creations  of  trusts  or  confidences  of  any  lands,  tenements 
or  hereditaments  shall  be  manifested  and  proved  by  some 
writing  signed  by  the  party,  who  is  by  law  enabled  to 
declare  such  trust,  or  by  his  last  will  in  writing  or  else 
they  shall  be  utterly  void  and  of  none  effect/'     This 
enactment  applies  to  uses ;  but  the  following  section  (8) 
excepts  those  "  which  may  arise  or  result  by  implication 
or  construction  of  law.''      These  are  next  to  be  con- 
sidered (c). 

In  the  absence  of  express  declaration  as  to  the  use  the 
statement  of  a  consideration  paid  serves  as  an  implied 
declaration  of  the  use  to  the  feoffee  or  grantee ;  and  for 
the  purpose  of  marking  the  intention,  the  amount  of  the 
consideration  is  immaterial ;  a  merely  nominal  considera- 
tion would  suffice.     But  the  presence  or  absence  of  a 


% 


^N. 


(a)  1  Sanders  on  Uses,  61,  98. 

[b)  1  Sland.  Uses,  97,  98;  Bi^ht 
Y.  Smi^   12    taBt,  455;    Doe  ▼. 


Biffff$,  2  Taunt.  109. 

(e)  Gilbert  on  Uaes,  270,  271  }  1 
Sand.  Ubob,  210. 
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consideration  has  no  effect  to  vary  an  express  declaration 
of  the  use  (a). 

Upon  a  feoffinent  or  conveyance  in  fee,  if  there  be  no  Besaitmg  Uses. 
declaration  of  use,  nor  any  consideration  expressed  to  be 
paid,  the  use  remains  in  the  grantor,  and  is  commonly 
caHed  a  resulting  use.  >  The  statute  executes  the  use  and 
the  grantor  continues  seised  as  before  {b).  This  pre- 
samption  i^ainst  the  use  passing  was  fcTunded  on  the 
general  prevalence  of  the  early  practice  of  secret  uses ; 
it  was  presumed  not  to  pass  unless  expressly  declared  so  ^ 
to  do,  or  paid  for  with  a  consideration,  and  the  proof  of 
consideratioi^  was  put  upon  the  purchaser  (c).  •         ^•^ 

Upon  the  same  principle,  if  upon  a  feoffment  or  con-  BeBoitingoaeaof 
rejrance  in  fee  the  use  be  declared  for  a  particular  estate  pBitiatiue. 
Ij;  and  no  consideration  appear  to^  carry  the^.  residue, 
much  of  the  use  as  is  undisposed  of  by  the  declara- 
remains  in  the  grantor  as  a  resulting  use  {d).     Thus, 
the  use  be  declared  to  the  grantee  or  another  for  life, 
in  tail,  or  for  years  only,  the  reversion  of  the  use  being 
'UriJBposed  of  results  to  the  grantor^    And  a  considera- 
Hm paidin  such  case  will  be  presumptively  attributed  to 
ib  estate  limited^  and  will  afford  no  inference  as  to  the 
Undisposed  of  (e).  ^ 

Bit  if  the  use  be  declared  to  the  grcmtor  for  an  estate  use  declared  to. 

1 1  A_  Mi*  ii  At  t  ,  IT       gnxitor  rebate    / 

lilttlfe  or  years,  the  reversion,  though  not  expressly  dis-  reeuitmgiue. 
|MHd  of,  does  not  result  to  him  but  vests  in  the  grantee ; 
itly  the  oppoaite  construction  the  particular  estate  wouia- 
'lltrfe  in  the  reversion  and  the  grantor  would  resume  the 
^.Mlire  fee,  against  the  express  terms  of  the  declaration  of 
*S  ^m  which  restricts  his  interest  to  the  particular  estate. 

S     (4 1  Go.  24  a,  Porfer^f  CSm0;  1  BeekwUh'g    Com;     ArmHrong    y. 

I  8uA  Uses,  61,  62, 104 ;  "  the  pay-  WhoUtey,  2  Wils.  19. 

j  meoljof  5«.  or  the  like  serves  as  an  (o)  Ante,  p.  99 ;    see  Bacon  on 

•    r...mj  ^i^gclaratum  of  the  use  to  the  Uses,  p.  22 ;  Gilbert  on  Uses,  46  ; 


\  £Mlb,  when  it  is  not  otherwise  ex-  1  Spenoe  Bq.  Jur.  451. 

Mrfbr  disposed  otT    lb.  104;  see  {d)  Co.  Lit  28  a,  271  h ;  Sanders 

k  Willi  on  Uses,  46.  Uses,  61, 108. 

(9  1  Sanden  on  Uses,  p.  61,  62,  («)  1  Sand.  Uses,  104;  Oo.  Lit. 

99t  Perkins,  s.  683 ;   8  Oo.  68  a,  82  6,  271  b. 

i 
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My  however,  the  use  be  declared  to  the  grantor  for  an 
estate  tail,  he  may  also  take  the  reversion  by  resulting' 
use ;  for  an  estate  tail  and  the  reversion  in  fee  may  sub- 
sist together  in  the  same  person  (a). 

If  the  feofiment  or  conveyance  of  the  legal  possession 
be  made  for  a  particular  estate  only,  as  a  gift  in  tail,  or  a 
lease  for  life  or  for  yearsy  the  tenure  alone  thereby 
created,  with  its  attendant  services  and  obligations,  sup- 
plied a  consideration  sufficient  to  prevent  the  use  from 
^«  resulting"  and  to  carry  it  to  the  donee  or  lessee ;  and  this 
doctrine  applies  at  the  present  day.  But  an  express  use 
declared  in  favour  of  another  would  rebut  the  use  im- 
plied from  the  tenure  in  such  cases  (6).  The  statute  Qu^a 
emptores  prevented  the  creation  of  any  tenure  which 
might  carry  the  use  upon  a  conveyance  of  the  fee 
simple  {c)^^  ♦ 

qp —    ^  . 

J^  Uses  may  also  be  raised  upon  the  existing  seisin  with- 
out  a  conveyance  or  transmutation  of  the  legal  posses- 
sion :— Upon  principles  of  equity  any  agreement,  sup- 
ported by  a  valuable  consideration,  to  the  effect  that  an 
estate  or  interest  in  land  should  be  conveyed,  as  it  might 
be  specifically  enforced  in  the  Court  of  Chancery,  was 
held  to  entitle  the  purchaser  to  the  use  or  beneficial 
ownership  according  to  the  terms  and  intent  of  the 
agreement,  without  any  legal  conveyance;  and  accord- 
ingly the  vendor  was  held  to  be  or  stand  seised  td  the 
use  of  the  purchaser.     Such  transaction,  as  creating  a 


\ 


(a)  Baoon  on  08G8,  Rowe's  ed. 
notes,  p.  223 ;  1  Sanders  on  Uses, 
103  ;  see  Adama  v.  Savage,  2  Salk. 
679;  L.  Baym.  854.  "Generally 
speaking,  when  two  estates  unite  in 
the  same  person  in  the  same  right, 
the  smaller  one  is  merged  in  the 
other,  except  in  the  case  of  an  estate 
tail  and  a  reversion  in  fee,  which 
may  exist  together  :  in  such  case  by 
the  operation  of  the  statute  de  danu, 
the  estate  tail  is  kept   aliye,  not 


merged  by  the  reyersioQ  in  fee."  JBtr 
Kanyon,  0.  J.,  6  T.  K.  110,  in  Mo$y, 
Baldwere. 

(6)  Perkins,  ss.  534-587 ;  2  Leon. 
16,  Brenet  Cote ;  Dyer,  812  a.  The 
relation  of  landlord  and  tenant  is  a 
consideration  in  law,  hence  in  a  con* 
tract  for  a  lease  no  other  considera- 
tion is  necessary.  King's  Leasekoldti 
L.  B.  16  £q.  521. 

(c)  Perkins,  s.  628, 528 ;  see  aiUe, 
p.  100  n.  (a). 
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nse  execated  by  the  statute^  became  technically  known  as 
a  bargain  and  sals. 

As  a  bargain  and  sale  would  thus  have  been  effectual 
to  convey  a  legal  estate  under  the  statute  by  mere  force 
of  the  agreement  without  any  writing  or  formality,  it 
was  thought  expedient  to  add  some  formal  conditions  to 
the  operation  of  the  statute  upon  it ;  and  it  was  enacted 
by  a  statute  of  the  same  session  of  parliament,  27  H.  FormaiitieB  re. 
Vin.  c.  16,  to  the  effect  that  no  estate  of  freehold  shall  oTenroiments!^ 
pass  by  reason  only  of  a  bargain  and  sale,  unless  made  - 
by  writing  indented,  sealed  and  enrolled  in  manner  and 
place    therein  provided.     This   statute  applied  only  to 
estates  of  freehold,  and  a  use  for  a  term  of  years  might 
stJl  be  created  witnm  tiie  statute  of  uses  by  mere  bar- 
gain  and  sale  without  deed  or  enrolment  (a) . 

An  agreement  unsupported  by  a  valid  consideration,  ccmsidention 
or  a  mere  declaration  of  use  without  transfer  of  posses-  °*'^"^* 
sion,  was  altogether  void  of  effect  in  raising  a  use  within 
the  statute  by  reason  of  the  principle  that  equity  will  not 
enforce  gratuitous  or,  as  they  are  called,  voluntary  agree- 
ments.   And,  in  general,  no  distinction  was  admitted  in 
equity  in  this  respect  by  reason  of  the  agreement  or  de- 
claration being  made  in  the  form  of  a  covenant  or  by 
deed  under  seal ;  although  in  law  such  formality  supplied 
the  force  of  a  consideration  {b).  But  the  value  or  amount  Vaine  of  oonsi- 
of  the  consideration  paid  was  immaterial ;  the  existence  teriai 
or  expression  of  it  was  sufficient  to  denote  that  the  trans- 
action was  intended   by  way  of  bargain  and  not  as  a 
tier©  voluntary  agreement ;  and  if  not  a  voluntary  agree- 
ment, it  was  effectual  to  raise  a  use  by  way  of  bargain 
and  sale  (c) . 

An  exception  to  the   general  rule  of  equity  not  to  covenant  to 

.  BumdMiMd. 

(«}  Foafs  Ccue^  8  Co.  93  5 ;  bat  a  (e)  See  ante,  p.  106;  2  Sanders  on 

vere  twnor,  Bot  being  seued^  oould  Usea,   47.     Thus,   the   rent  of  a 

tot  enata  or  transfer  uses  under  the  pjeppercom  was  held  sufficient  con- 

UmtaUof  Uses,  see  j70^,p.  118.  sideration  to  support  a  bargain  and 

W  JSaeon  CTses,  18 ;  Tracts,  310 ;  sale  for  a  year.    Barker  y.  Keat,  2 

»ee  EUutm  ▼.  SUieon,  1 W.  &  T.  L.  Mod.  249 ;  and  see  1  Co.  24  a,  26 

V.  tA  a :  10  Co.  34  a. 


k 


110 


FAfiT  J.   CHAP.  UI.   THE  LAW  OJP  USXS. 


enforce  voliintary  agreements  was  made  in  the  case  of  a 
covenant  or  declaration  by  deed  executed  by  the  person 
seised  to  stand  seised  to  the  use  of  his  wife^  child^  or 
Good  oonsiden.  some  blood  relation.  The  motive  then  stood  in  place  of 
a  consideration^  and  it  was  said  to  be  made  npon  a  good 
consideration^  as  distinguished  from  a  consideration  of 
money  or  yalue^  which  formed  the  characteristic  of  a 
bargain  and  sale.  A  Oovencmt  to  stamd  seised  to  uses  was 
thus  a  recognised  mode  of  raising  uses  in  family  settle- 
ments (a). 

Accordingly^  a  covenant  to  stand  seised  to  the  rise  of 
the  brother  of  the  covenantor  raised  a  use  in  him  ;  so 
a  covenant  to  stand  seised  to  the  use  of  the  heirs  male 
of  the  body,  or  the  heirs  male  special  of  the  body  of  the 
covenantor  effectually  raised  a  use  in  such  heirs  male  (6). 
But  an  illegitimate  child  is  not  within  the  consideration 
of  blood  to  raise  a  use  (c). 

A  covenant  to  stand  seised  to  the  use  of  a  son  or  rela- 
tive, if  expressed  to  be  made  for  a  valuable  consideration, 
is  a  bargain  and  sale,  and  requires  enrolment  under  the 
statute ;  because  the  consideration  expressed  excludes  the 
implied  motive  or  consideration  of  relationship  (d!).  The 
same  deed  may  operate  both  as  a  covenant  to  stand 
seised  and  as  a  bargain  and  sale  in  favour  of  different 
parties,  '^  as  if  A.  covenants  that  in  consideration  that  B. 
is  his  son,  he  shall  have  for  life,  and  after  his  death  in 


(a)  2  Sanders  on  Uses,  80 ;  Shar- 
ington  v.  Strotton,  Plowd.  298 ; 
BedelVs  Case,  7  Co.  S9  a.  It  is  re- 
markable  that,  though  called  a 
covenant  and  indeed  generally  ex- 
pressed in  that  iorm,  there  is  no 
covenant  in  the  sense  of  a  contract 
for  breach  of  which  an  action  would 
lie,  because  there  is  nothing  promis- 
sory in  the  matter  of  such  deed.  It 
s'^aply  purports  to  create  a  use, 
'  lich  whether  well  created  or  not  is 
I.  question  of  law  and  not  of  act  or 
deniult  of  the  so-called  ooyenantor. 
"No  action  of  coyenant  shall  be 
maintainable  upon  the  deed,  nor  any 


other  advantage  made  of  it,  if  it  does 
not  raise  the  uses."  Flowden,  306. 
Hence,  the  form  of  a  covenant  is  not 
essential  for  the  purpose,  and  a  daed 
purporting  to  be  a  conveying  but 
void  as  such  may  operate  as  a  coto* 
nant  to  stand  seised.  8  Sanders  on 
Uses,  80. 

{b)    Sharrington     v.     Stroiion^ 
Plowd.  298. 

(c)  Co.  Lit.  128  a;  Hargrave's 
note  (8).  lb. 

(dt)! Co,Z^h,Bedeie9 Case \  8Co. 
94  a  ;   Clarkio  ^  • .      "^    • 

Wms.  204 ;  set  •  .      " 

Bro.  P.  C.  70. 
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oonsideration  that  C.  hath  given  him  £100  that  he  shall 
liave  in  fee ''  (a) .  A  good  consideration  would  not  supply 
die  want  of  a  vahiahle  consideration  for  the  purpose  of 
nifiing  a  ose  by  an  agreement  or  declaration  not  under 

l%ese  modes  of  conveyance,  operating  without  trans^ 
nmtation  of  possession  were  formerly  employed  for  the 
se  of  avoiding  the  formalities  necessary  for  trans- 
on  of  possession  at  common  law,  such  as  livery  of 
entry,  attornment  and  the  like;  but  a  deed  of 
being  now  in  all  cases  sufficient  without  other  for- 
to  transfer  the  legal  possession,  upon  which  uses 
inayle  declared,  the  conveyances  by  bargain  and  sale 
and  ilvenant  to  stand  seised  are  no  longer  required  or 
r  Some  knowledge  of  them,  however,  is  still  neces- 
Batjftr  the  investigation  of  past  titles;  and  it  also  occa- 
happens  that  a  deed  of  grant,  which  is  defective 
ded  to  operate,  may  be  supported,  upon  a  good 
ration,  as  a  covenant  to  stand  seised ;  it  could  not 
rted,  upon  a  valuable  consideration,  as  a  bargain 
ie  without  enrolment  (c). 


\ 


± 


express  declaration  of  uses  within  the  statute  the  iimit*tioDB  of 
ktes  may  be  limited,  and  the  same  terms  are  used 
dve  the  same  construction  as  in  limiting  estates  at 
law  j  thus  the  use  may  be  limited  in  fee,  in  tail, 
or  for  years.     The  technical  limitation  ^' to  the  Express  iimite. 

,,«.,..  .      tions  follow  the 

18  necessary  to  convey  an  estate  of  mnentance  m  construction  of 
as  in  the  freehold  at  common  law ;  and  a  declara- 
juse  to  a  person,  without  words  of  limitation,  is 
in  a  deed  to  give  only  an  estate  for  life  (ci). 


154  ft. 
m  on  UBes,  44,   aa  cor- 
>we'B  excellent  edition ; 
as  printed  in  Bacon's 
is  nnintelligible ;    Gil- 
271. 

mUy  p.  51,  54  i  2  Wms. 
(1)  ;  Rot  T.   Tranmer, 


2  Wils.  75 ;  Doe  v.  WUliama,  5  B. 
ft  Ad.  783 ;  Doe  t.  Prince,  20  L.  J. 
C.  P.  223. 

(<Q  1  Sanders  on  Uses,  122, 128  ; 
ante^  p.  33,  34.  In  order  to  ii^sure 
uniformity  of  construction,  wh'ere 
equity  followed  the  law,  the  practice 
was  fidopted  of  calling  in  the  judges 


r 
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rQStraed. 


Limitation  of 
oaaB  upon  b«r< 
gain  and  eale. 


Besulting  uses^   arising  in  the  absence  of   ei 
declaration^  follow  the  original  estate  of   the 
according  to   the  presumed  intention^  being  t1 
remaining  in  him^  subject  to  those  expressly  limite( 

A  bargain  and  sale  before  the  statute  raised  a 
the  purchaser  without  express  declaration  and 
any  words  of  limitation,  by  force  of  the  agreemei 
he  should  take  the  estate  of  the  vendor.     But 
statute^  when  a  bargain  and  sale  became  a  recoj 
form  of  legal  conveyance,  it  was  held  that  the 
intended  to  be  conveyed  must  be  limited  in  tl 
technical  terms  as  in  conveyances  at  common  lai 
a  bargain  and  sale  of  lands,  not  expressly  hmiti 
use  *'  to  the  heirs "  of  the  bargainee,  was  consl 
convey  only  an  estate  for  life,  according  to  the 
common  law  (&). 

Uses  may  be  limited  by  way  of  particular  esb 
remainders ;  and  such  Imitations  being  executed] 
statute  become  subject  to  the  rules  of  law  rej 
remainders.^  Accordingly,  upon  a  conveyance  to 
of  A.  for  a  t«rm  of  years,  with  remainder  to  the  ui 
for  an  estate  of  freehold  in  contingency,  the  us< 
mainder  is  void  for  want  of  an  estate  of  freehold 
port  it  J  though  before  th'^    stati\te,  when  the 
remained  in  the  feoSees,  the  use  was  well  ere 
equity,  and  took  effect  according  to  its  terms  (c) . 
Springing  Uses.       The  limitation  of  uses  is  not  restricted  by  .the 
of  common  law  concerning  the  seisin  j  and, 
use  for  a  freehold  estate  may  be  limited  to  arise  tj| 
or  upon  a  contingency  without  any  prior  limil 
support  it  as  a  remainder. — ^Thus  a  conveyanc 


U«M  in  remaln- 
dar. 


P 


-^ 


thd 


to  assist  in  Ohanoery  or  of  sending 
a  case  to  a  court  of  law  to  certify 
according  to  the  rales  of  law ;  see  1 
Spanoe,  Kq.  Jur.  446  ;  and  see  post, 
p.  139. 

(a)  Ante,  p.  107 ;  1  Sanders  Uses, 
62,  101 ;  Beekviih'i  Cote,  2  Ck>. 
58  a. 


{b)  1  Co.  87  J;  1 
Sanders  Uses,  122. 

(c)  Ante,  p.  50;   Ft 
284 ;  1  Co.  135  a,  Ch 
Adams   y.    Savage,,    2 
Hopkins  t.   Hopkins,  1 
Sngden's  note  to  G-ilbert  < 
164. 
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lediate  legal  possession  may  be  made  to  the  ase  of  a  per- 
m  and  his  heirs^  after  fonr  years^  or  after  the  death  of  the 
kntor^  or  to  such  nses  as  the  grantor  shall  appoint  by 
(a).  So^  a  bargain  and  sale  might  be  made  to  the  nse  / 
another  after  fonr  years ; — so^  a  coyenant  to  stand  seised 
the  nse  of  another  after  the  covenantor's  death  (h).^ 
In  all  such  cases  of  uses  to  arise  in  futv/ro,  the  use 
ring  undisposed  of  except  at  the  time  or  in  the  eventNj^^ 

"led^  results  or  remains  in  the  grantor  or  covenantor 
fee  simple  as  before^  until  the  future  use  arises  to  dis- 
it;    the  use   does  not    result    or  remain    for    a   > 
estate  only^  so  as  to  convert  such  limitations 
remainders  (c),  "^ 

|A  future  estate  in  the  use  may  also  be  limited  to  take  shifting  um. 
in  substitution  or  defeasance  of  a  previously  limite< 
^,  and  even  of  an  estate  in  fee  siis^le ;  for  the  rulei 
common  law^  not  admitting  of  any  future  limitation! 
ing  the  fireehold  except  by  way  of  remainder,  nor  of 
limitations   after  an   estate  in  fee  simple,  had  no 
>]ication    to    the   use.     A   marriage   settlement  is   a 
[Q-known  instance  of  such  limitations ;  where  the  use 
{t  Umited  to  the  settlor  in  fee,  and,  upon  the  marriage 
Lg  place,  theji  to  the  uses  of  the  settlement  (d)  J£ 
Lture  uses  of  the  abo^  'kinds,  including  all  such  as 
not  limited  by  way  of  remainder,  are  called  apring- 
or  shifting  uses,  the  former  term  more  especially 
)ting  those  that  arise  or  spring  up  without  any  prior 
ktion ;  the  latter  denoting  those  that  shift  the  use  in 
;itution  of  a  prior  estate  [e).     Being  executed  by  the 
tte,  they  made  a  great  advance  upon  the  common 
in  the  limitation  of  future  estates. 


\a)  1  Sanders  on  Uses,  136;  Gil- 

on  Uses,  by  Sugden,  168, 161 ; 

[9  Cam^  6  Co.  18  a ;  Davier-  v. 

t,  2  QaXk.  675,  per  Holt,  C.  J. 

^)  Sof  T.  Trcmmer^  2  Wile.  75 ; 

▼.  Pi^0,  20  L.  J.  0.  P.  223. 
[e)  Bftcon  on  Uses,  Bowe'e  ed. 
ri37) ;  OUbert  on  TJaee,  bj 


Sugden,  161,  162 ;  1  Hayee  Cony. 
464,  App.  ii.  2,  on  Besultinff  Uses ; 
and  see  post,  Fart  II.  Chap.  n. 
*  Future  Uses.' 

(<f)  I  Sanders  Uses,  148 ;  Gilbert 
on  Uses,  by  Sugden,  163. 

(e)  Sugden' s  note  to  Gilbert  on 
Uses,  152. 

I 
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p.««.of>.To.        Springing  or  shifting  nses  may  be  thas  UmiteA 

cation  and  new  .  .  n  ^^  •^i- 

appointment,     anso  upon  an  event  or  m  a  manner  mlly  specined/  in 
deed  declaring  the  nses ;  or  they  may  be  limited  to 
^  according  to  the  appointment  or  direction  of  some 
named  in  the  deed  for  that  purpose ; — ^whose  aatl 
is  therefore  described  as  a  power  of  appointment,  or 
the  uses  appointed  thereunder  necessarily  revoke  and 
feat  those  previously  subsisting^)  &  power  of  revocation 
new  appointment.    The  power  of  revocation  is  somel 
though  unnecessckrily^  added  in  express  terms.     The 
appointed  in  exercise  of  the  power  take  effect  as  if 
ginally  declared  in  the  deed  (a). 

Powers  of  appointment  created  by  bargain  and  sale 
by  covenant  to  stand  seised  are  required  to  be  restri^ 
to  persons  within  the  consideratipn ;  because  in  th< 
modes  of  conveyance,  operating  without  transmutation 
possession,  the  uses  must  be  supported  by  a  valid 
sideration  (6). 

Uses  limited  to/^  It  was  impossible  at  common  law  for  a  person  to 
a  direct  conveyance  to  himself  with  the  effect  of  cl 
the  title  into  one  by  purchase ;  nor  could  a  person 
his  own  heirs  to  take  by  purchase ;  all  such  Umitai 
being  void  and  inoperative.  But  indirectly,  by  conv< 
the  legal  estate  to  another  and  declaring  uses  in  his 
favour,  a  person  might  acquire  a  new  estate  to 
a  purchaser,  by  force  of  the  Statute  of  Uses.  Thus^ 
person  convey  to  another  to  the  use  of  himself  for  lilb^j 
for  years  or  in  tail,  he  takes  a  new  estate  by  the 
measured  by  those  limitations.  So,  by  a  conveyanaH; 
the  use  of  another  for  life,  with  remainder  to  the  na^\ 
himself  and  the  heirs  of  his  body,  the  statute  execal 
estate  tail  in  him  as  a  purchaser  (c) .  ^ 

But  upon  a  conveyance  by  a  tenant  in  fee  simp]||'l 


thegftntor. 


(a)  Go.  Lit.  287  a;  Gilbert  CJBes, 
bj  Sugden,  158,  158;  1  Sanders 
on  Unes,  154. 

(ft)  AtUe,  p.  109 ;  Sugd.  GHlbert 
Uses,  91,  163,  398,  420 ;  2  Hayes 


GonT.  51  n.  (48),  81  n.  (64) ; 
may^s  Case,  1  Co.  175  a. 

(o)  Anie,  pp  51,  52 ;  Oo. 
ft ;  1  Sanders  ITses,  181 ;  Gill 
TTseSf  bj  Sngden,  160. 
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the  use  of  himself  and  his  heirs  or  upon  a  resulting  use  uses  limited  t^ 
to  lilmself  and  his  heirs,  he  was  still  held  to  be  in  of  the  hi^i!^,  ^^^ 
ajicient  nse  and  not  by  purchase  (a).     So^  the  limitation  to  the  hein  of 
of  a  remainder  to  the  use  of  the  heirs  of  the  grantor  had 
tlie  same  effect  as  at  common  law  in  leaving  the  reversion 
in    the  grantor^  and  the  heir  took  nothing  by  way  of 
poTcfaase  (6).     Now  by  the  statute  3  &  4  Will.  IV.  c. 
106^  as  before  stated^  under  limitations  to  the  person  or 
to  tlie  heirs  of  the  person  who  shall  have  conveyed  the 
land^  such  person  is  to  be  considered  as  entitled  by  pur- 
cliase  and  not  as  of  his  former  estate  (c). 


Section  m.    Operation  of  the  Statute  of  Uses. 


Opemtion  of  the  stfttate  in  executing  the  use — ^nature  of  the 

pQMenion  tranflferred. 
Mode  of  operation  upon  future  and  contingent  uses — doctrine 

of  teiuiiUajurU — ^Lord  St.  Leonards'  Act. 
Seisin  required  to  support  usee — seisin  not  co-extensiye  with  the 

usee— seisin  for  life— seisin  in  tail, 
limits  of  operation  of  the  statute— uses  declared  upon  possession 

for  term  of  years — uses  limited  to  the  grantee  of  the  legal 

possession — ^uses  limited  upon  a  use. 
Special  or  actire  trusts — passire  trusts  or  uses. 
Application  of  the  statute  of  uses  to  wills. 
The  statute  does  not  apply  to  copyholds. 


The  statute  executes  the  use,  that  is  to  say,  invests  it  operation  of  the 
with  the  seisin  or  legal  title,  and  subjects  it  to  all  the  in-  ?x*«^ti5  the 
cidents  of  a  legal  estate.     The  grantee  to  uses  is  divested  ^^' 
of  all  estate  and  interest  in  the  land,  and  the  cestui  que 


(a)  Go.  Lit.  12  i,  13  a ;  Hargmre's 
note  (2)  to  Co.  Lit.  12  5 ;  1  Co.  100 
h ;  see  Roe  v.  Baldtoere,  6  T.  B. 
104. 

{6)  Co.  Lit.  22  b ;  Femoiek  t. 
Ktfbrd,  1  Leon.  182 ;  1  Sanders 
Uses,  183;  Feame,  C.  K.  51,  where 
see  the  distinction  pointed  out  be- 
tween a  limitation  to  the  use  of  the 


1 


heirs  special  and  to  the  use  of  the 
heirs  general,  of  the  grantor.  The 
same  rule  applied  to  the  limitation 
of  the  uses  upon  a  surrender  of 
copyholds.  Roe  y.  QriffUa^  4  Burr. 
1952, 1960 ;  see  Feame,  C.  B.  66. 

(o)  See  anttt  p.  52;  as  to  the 
effect  of  such  limitatious  in  breaking 
the  line  of  descent,  see  anie^  p.  62. 
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Nature  of  pot- 
Beasion  traoi- 
ferred. 


vse  becomes  seised  or  possessed  in  law  of  the  same  estate 
and  interest  which  is  limited  to  him  in  the  use  (a). 

The  possession  transferred  by  the  statute  is  equivalent, 
for  most  purposes^  to  that  acquired  by  livery  of  seisin,  or, 
in  case  of  leaseholds^  by  entry  (6). 


Doctrine  of 
SeintiUajvrii, 


Modeofezeoat.      The  modc  of  Operation  of  the  statute  with  future  uses^ 

inff  ftitnre  and  •■  ^*     *i     i     •*  j*  j*  x  *j 

coQtiDKentuMt.  whcu  umited  by  way  oi  contingent  remainaers  or  as 
springing  or  shifting  uses^  formerly  caused  much  per- 
plexity and  difference  of  opiniod^  THe  ^atu{^  seemed 
to  exhaust  the  seisin  in  serving  tJne  prior  vested  uses,  so 
as  to  leave  none  to  serve  such  fixture  uses  as  and  when 
they  should  arisen  To  meet  this  difficulty  it  was  conceived 
that  there  remained  in  the  grantees  to  uses  a  possibility 
of  seisin^  becoming  an  actual  seisin  when  the  executory 
uses  required  it.  This  was  the  celebrated  doctrine  of  the 
scintilla  juris,  as  this  possibility  of  seisin  was  called. 
The  only  praptical  bearing  of  this  doctrine  lay  in  the 
suggestion  that  the  scintilla  juris  might  be  dealt  with  in 
a  manner  to  risk  the  safety  of  the  dependent  uses. 

After  much  abstruse  speculation  concerning  the  nature 
of  the  statutory  process  the  result  generally  accepted  seems 
to  have  been  that  it  immediately  converted  uses  of  ail 
admissible  kinds  into  legal  Umitations  in  a  manner  quite 
beyond  the  power  or  control  of  the  grantees  to  uses,  and 
that  the  latter  were  merely  formal  instruments  for  carrying 
the  legal  title  to  the  uses  (c). 


/" 


(a)  Co.  Lit.  22  b  ;  see  Bacon  Uses, 
45,  Tracts,  337,  describing  the 
modus  operandi  of  the  statute ;  1 
Sand.  Uses,  119. 

{b)  See  Hadfield's  Case,  L.  E.  8 
C.  P.  306  ;  42  L.  J.  0.  P.  146,  and 
the  authorities  there  cited.  In  that 
case  it  was  held  to  give  the  **  actual 
possession"  required  for  qualifica- 
tion of  a  voter  under  the  Beform 
Act,  2  Will.  lY .  c.  45,  s.  26.  It  seems 
that  it  does  not,  without  entry,  give 
the  possession  required  to  maintftin 


an  action  of  trespass.  Otary  t. 
Bearcroft,  Carter,  57,  66 ;  but  see 
Anon,  Cro.  Eliz.  46 ;  and  see  Rod- 
field* s  Case,  supra. 

(c)  Bacon  Uses,  47,  Tracts,  839 ; 
ChudUiffh*s  Case,  I  .Co,  120  a; 
Eearne,  C.  B.  300 ;  1  Sanders  Uses, 
lie,  232  ;  Gilbert's  Uses,  by  Sug- 
den.  296  n.  (10)  ;  Sugden  on 
Powers,  Ch.  I.  sect.  iii.  7th  ed. 
where  see  the  doctrine  of  semiUla 
juris  fully  discussed  and  all  the 
collected.    See  lb.  8th  ed.  p.  20. 


91 


I 


SXCT.  ni.  OFXSATION  07  THB  STATUTB  OF  USBS.    117 

An  question  as  to  the  operation  of  the  statute  has  been  Lord  st. 
removed  by  the  recent  enactment  of  23  &  24  Yict.  c.  38^  that  au  uses  take 
(Lord  St.  Leonard's  Act  to  amend  the  law  of  property)^  original  seism, 
fl.  7,  '^  Where  by  any  instrument  any  hereditaments  have 
been  or  shall  be  limited  to  uses^  all  uses  thereunder^ 
whether  expressed  or  implied  by  law,  and  whether  imme- 
diate or  future^  or  contingent  or  executory,  or  to  be  de- 
clared under  any  power  therein  contained,  shall  take  effect 
when  and  as  they  arise  by  fyvr.f»L  nf  ^pd  by  relation  to  the 

■iginaUy  vested  in  the  person  seJaedJ^ 
the  usesj  and  the  continued  existence  in  him  or  elsewhere 
of  any  seisin  to  uses  or  sdnUlla  juris  shall  not  be  deemed 
necessary  for  the  support  of  or  to  give  effect  to  future  or 
contingent  or  executory  uses ;  nor  shall  any  such  seisin 
to  uses  or  scintilla  juris  be  deemed  to  be  suspended,  or 
to  remain  or  to  subsist  in  him  or  elsewhere/' 

There  must  be  a  seisin  to  support  uses  to  be  executed  by  seinn  reqnind 
the  statute.  A  conveyance  purporting  to  transfer  the  free-  *®  ""pp***  "^^ 
hold  at  a  future  date  is  void  at  common  law,  and  wiU  not 
support  a  declaration  of  uses ;  which,  therefore,  in  such 
case,  unless  it  can  be  supported  upon  the  seisin  of  the 
grantor^  without  transmutation  of  possession,  fails  alto- 
gether.    Thus,  a  grant  to  A.  and  his  heirs  after  the  death 
of  the  grantor  is  void,  as  purporting  to  transfer  the  seisin^ 
at  a  Aiture  time ;  but  a  grant  to  A.  and  his  heirs,  to  the 
use  of  B.  after  the  dedth  of  the  grantor,  is  good,  the 
transfer  of  seisin  being  present  and  the  use  only  future ; 

I  and  the  use  is  executed  by  the  statute  j(^. 

The  grant  of  a  vested  remainder  or  reversion  conveys 
the  seisin  corresponding  to  such  estates,  and  uses  may  be 

I  declared  upon  the  seisin  so  transferred  in  remainder  or 

reversion^  and  will  be  executed  by  the  statute  (&). 

^a)  JRoe  T.  TrmmeTy  2  WiU.  76 ;  note  to  Gilbert  on  Uses,  168. 

ijO/tM  Y.  ArehtTy  1  Salk.  226 ;  Goo^  ih)  Ante,  p.  68  ;  1  Sanders  XTses, 

\tUU  T.  Oibbg^  6  B.&C.700;  DoeT,  108;  see  HaggerHon  y.  Sanbufy^ 

/>f-i«Mif|2OL.J.G.P.228;Siigd0n't  6B.  AC.  101.                                                        ^ 
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seiain  not  oo-     .    Th©  c^®  of  ^^  Beisin  not  being  co^extensiye  with  the 
eztenioTe  with    ^^^^  declared  upon  it  is  not  expressly  provided  for  in  the 

statute.  According  to  Bacon^ ''  the  matter  and  substance 
of  the  estate  of  cesim  que  use  is  the  estate  of  the  feoffee^ 

Beum  for  life,  and  moro  he  cannot  have;  so  as  if  the  use  were  limited 
to  cestui  que  use  and  his  heirs^  and  the  estate  out  of  which 
it  was  limited  was  but  an  estate  for  life^  cestui  que  use 
can  have  no  inheritance/'  His  estate  must  determine 
with  the  life  of  the  feoffee  to  uses  (a). 

Bonn  in  tau.  So  also^  accordiug  to  Bacon^  '^  If  I  give  land  in  tail  by 

deed  since  the  statute  to  A.  to  the  use  of  B.  and  his 
heirs ;  B.  hath  a  fee  simple  determinable  upon  the  death 
of  A.  without  issue.^  But  the  later  opinion  seems  to  be 
that  the  statute  does  not  apply  to  a  seisin  in  tailor  The 
difElculty  aiises  from  the  seisin  being  appropriated  to  the 
heirs  in  tail  by  the  statute  de  donis,  and  the  tenant  in  tail 
consequently  having  no  power  over  it,  to  execute  the  use, 
except  by  means  of  a  recovery  or  disentailing  assurance 
(6).  A  tenant  in  tail  might  raise  a  use  upon  his  seisin 
co-extensive  with  his  own  life,  aa  by  a  bargain  and  sale, 
which  would  be  executed  by  the  statute  for  an  estate  do- 
terminable  upon  his  death  (c). 


yean. 


Limiti  of  open.  The  Operation  of  the  statute  upon  uses  is  restricted 
tuta.**  *  partly  by  the  express  terms  of  the  statute,  and  partly  by 
Usee  deeiared  the  judicial  coustruction  put  upon  the  terms.  The  term 
oftonns  of  seised,  used  in  describing  the  condition  of  its  operation, 
means  invested  with  the  legal  possession  for  an  estate  of 
freehold,  excluding  possession  for  a  term  of  years  or 
chattel  interest.  Therefore,  a  use  declared  or  raised 
upon  a  term  of  years  is  not  executed  by  the  statute  and 
remains  cognizable  in  equity  only  (cZ),    It  should  be  ob- 

(a)  Bacon  Uses,   47 ;   1  Sand.      p.  6,  n.  (1)  ;  but  Me  1  Sanders  Umb, 
Usee,  89,  109;    but  see  Sagden*8      90,  in  aooord  with  Baoon. 
Gilbert  on  Usee,  127»  n.  (2).  (o)  Seymof^t  Ctue,  10  Co.  96  6. 

(b)  Bacon  Uses,  57,Bowe't  ed.  (<0  Anie,  p.  49;  Bacon  Usee, 
note  (114)  ;  Gilbert  Uses  ^  Suff-  42;  Tracts,  886;  1  Sanders  Vtm, 
den,  19 ;  Lewin  on  Trusts,  £itrod.      268. 
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^  1  • 


Borved  that  a  use  for  a  term  of  years  raised  apon  a  seisin 
of  freehold  is  within  the  statute  and  ezecated;  as  in  the 
bargain  and  sale  for  a  year  formerly  made  as  the  founda- 
tion of  the  conveyance  by  lease  and  releaae  (a).      ^ 

The  statute  is  also  restricted  in  terms  to  the  cases  of  a  Vwb  limited  to 
person  or  persons  being  seised  to  the  use  of  ^imiiher  per-  estate. 
son.  According  to  Bacon^  ''The  statute  ougBtlo  be  ex- 
pounded that  where  the  party  seised  to  the  use  and  the 
cestui  que  use  is  one  person^  he  never  taketh  by  the 
statute^  except  there  be  a  direct  impossibility  or  imper- 
tinency  for  the  use  to  take  effect  by  the  conmion  \b,w" 
Thus^  if  a  grant  be  made  to  A.  and  his  heirs  to  the  use 
of  A.  and  his  heirs^  the  use  is  not  executed  by  the  statute ; 
but  the  express  declaration  of  use  rebuts  any  resulting 
or  implied  use  in  the  grantor^  and  the  grantee  remains  in 
for  his  own  use  and  benefit  at  the  common  law  (6). 

So^  if  a  grant  be  made  .to  ^.  and  his  heirs  to  the  use 
of  A.  for  life  or  for  years,(  with  remainder  to  the  use  of  B. 
and  his  heirs^  A.  is  in  of  an  estate  for  life  or  for  years  at 
the  common  law  (by  way  of  abridgment  of  estate  in 
course  of  possession)  and  B.  is  in  of  the  fee  simple  by 
the  statute  (c)o  But  if  a  grant  be  made  to  A.  and  his 
heirs  to  the  use  of  A.  in  tail^  the  use  in  tail  is  executed 
by  the  statute^  being  a  new  estate  in  favour  of  the  issue^ 
and  no  part  of  the  legal  estate  conveyed  by  the  grant ; 
BO  also,  if  tenant  in  fee  simple  covenants  to  stand  seised 
to  the  use  of  himself  in  tail  {d). 

The  case  of  many  persons  being  jointly  seised  to  the  um  limited  to 


(a)  See  amie^  p.  66. 

[h)  Baoon  Uses,  68,  Tracte«  862  $ 
1  Binden  Uses,  91, 166 ;  18  Q>.  66, 
Samtn^s  Can ;  Doe  t.  Presiwidge,  4 
M.  k  S.  178 ;  Orme's  Case^  L.  B.  8 
C.  P.  281 ;  42  L.  J.  C.  P.  88.  In 
tuoh  case  the  limitation  of  the  use 
mar  operate  as  an  habendum,  limit* 
ing  the  estate  coawejed  at  common 
law.  JimHflW  v.  roung,  8. 0.  nom. 
Yimmgr.Jhfmoek,  S.  C.  nom.  Mendith 
Y.  JbflMf,  Cro.  Car.  280, 244^eited  in 


Orm^i  Cas€f  supra ;  Shep.  Touch, 
by  Preston,  106.  Peaeoei  t.  JBast- 
land,  L.  E.  10  Eq.  17,  holding  that, 
grantee  to  his  own  use  can  disclaim 
the  estate,  which  the  mere  grantee  of 
the  seisin  to  usee  executed  by  the 
statute,  it  seems,  cannot. 

(c)  Bacon  Uses,  68,  Bowc's  ed. 
note  (186) ;  but  see  Burton  Com- 
pend.  (160),  (160  n.) 

(d)  Baoon  Uses,  68  \  18  Co.  66 ) 
1  Sanders  Ubm,  95« 
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mmtei^^*     usG  of  any  of  them  is  expressly  provided  for  in  the  statntSj 
Uses  limited  to    ^i^d  the  usos  are  executed  accordingly  (a).     Also  in  the 
oSm.  "        case  of  a  grant  to  A.  and  his  heirs  to  the  nse  of  A.  and 
B.  and  their  heirs^  the  use  is  executed  by  the  statute  in 
A.  and  B.  jointly  (6). 
Uses  limited     ^    The   operation  of   the   statute   was  also  limited   by 
upon  a  use.       judicial   coustruction.     The  courts  of  law  decided  that 
the  statute  did  not  execute  a  use  limited  upon  a  use ; 
that  is  to  say^  upon  a  feoffment  to  A.  and  his  heirs,  to  the 
use  of  B.  and  his  heirs,  to  the  use  or  in  trust  for  C,  the 
statute  executed  the  use  in  B.,  and  invested  him  with  the 
legal  possession ;   but  the  operation  of  the  statute  was 
thereby  exhausted,  and  the  use  limited  to  C.  remained 
unexecuted  (c). 
^n* urgun       So,  upou  a  bargain  and  sale  to  A.,  expressed  to  be  to 
the  use  of  B.,  the  use  raised  in  A.  by  the  force  of  the 
consideration  is  executed  by  the  statute,  and  the  ftirther 
use  to  B.  remains  unexecuted  {d).    The  bargain  and  sale 
might  be   made   to  A.  for  a  particular  estate  with  re- 
mainder to  B.,  and  the  use  in  remainder  executed  by  the 
statute,  as  the  consideration  might  be  paid  on  account  of 
.the  remainder ;  but  all  the  uses  declared  upon  a  bargain 
/-knd  sale  must  be  within  the  consideration  (e).  Jf 

Uae  limited  upon      By  the  Same  rule,  if  the  grant  be  to  A.  and  his  neirs 
uMm gran    .    ^  ^^^  ^^^  ^^  ^^  ^^^  j^  hoirs,  (or  to  and  to  the  use  of  A, 

and  his  heirs,)  to  the  use  of  B.  and  his  heirs,  though  A. 
is  in  by  the  commoivlaw  and  the  use  declared  to  him  not 
executed  by  the  statlite,,  neither  is  the  use  declared  to  B, 
executed,  because  it  is  a  use  limited  upon  a  use  (/). 
UaeBhiftiagpre.  A  shifting  UBC  is  uot  a  uso  upou  a  use  in  the  ahoief 
sense,  because  it  takes  effect  in  substitution  for  and  in- 
stead of  the  use  previously  declared,  and  is  then  executed 

{a)  See  sect.  2,  cmte,  p.  104.  see  HaggerHon  y.  Btmbuty,  6  B.  & 

0)  Samme^s  Ceue,  18  Oo.  54.  C  101. 

(e)    1   Sanders  Uses,    263;  see  (e)  2  Sanders  Uses,  48,  62;  see 

Ooqper  y.  Kgnooh,  41  L.  J.  C.  296 ;  anie,  pp.  109, 114. 
L.  B.  7  Oh.  a98.  if)  Doe  y.  Pastinffham,  6  B.  & 

(d)   I^rrePi  Caee,  Dyer,  165  a;  C.  806. 
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by  the  statute  {a) .  And  where  the  previous  use  is  declared 
to  the  grantee  himself  so  that  it  is  not  executed  by  the 
statute^  and  he  remains  in  at  common  law,  a  shifting  use 
in  favour  of  another  takes  effect  in  substitution  of  the 
use  limited  to  him^  and  is  not  a  use  limited  upon  a  use^ 
so  as  to  be  beyond  the  operation  of  the  statute. — Thus^  if 
a  grant  be  made  to  A.  and  his  heirs  to  the  use  of  A.  and 
his  heirs^  but  in  a  certain  events  as  the  marriage  of  A.^  to 
other  uses^  the  latter  uses  are  executed ;  so  if^  as  frequently 
occurs^  a  conveyance  be  taken  to  A.  and  his  heirs^  to  such 
uses  as  he  shall  appoint^  and  until  and  subject  to  such 
appointment  to  him  and  his  heirs,  the  power  of  appointing 
uses  is  valid  and  the  uses  appointed  under  it  will  be 
executed  (&). 


V 


Thus^  it  has  been  observed^  the  statute  has  had  noop«ratioitor 
other  effect^  as  regards  the  jurisdiction  of  equity  over bTmrntinfuiter. 
nses^  than  to  add  three  words  to  the  conveyance^  for  the 
purpose  of  declaring  an  intermediate  use.     Further 'uses 
may  then  be  declared  beyond  the  reach  of  the  statute, 
and  within  the  cognizance  of  equity  only  (c).  ^ 


The  trusts  or  confidences  upon  which  a  conveyance  speebior 
may  be  made  are  further  distinguished  into  fecial  and 
general; — sometimes  distinguished  as  cLcU/ve  and  poMive. 
Special  or  active  trusts  are  created  for  such  intents  and 
purposes  as  requiris  that  the  grantee  should  retain  the  legal 
estate  in  order  to  perform  them ; — as  Sutrust  to  receive  the 
rents  and  profits  and  pay  them  ov3r  in  a  prescribed 
manner,  to  pay  taxes  and  outgoings,  to  do  repairs,  and 
the  like; — a  trust  to  execute  an  estate  or  settlement  of  the 
land,  or  to  grant  leases; — a  trust  to  raise  money  by  sale 


8 


fa)  Aaie,  p.  118. 

[b)  It  has  been  otgeeted  that  as  a 
gnntee  to  his  own  ezpreia  use  takes 
at  eomnum  law,  and  not  under  the 
•tatote^  a  shifting  use  limited  upon 
his  seuin  is  Toid  1»^  the  rule  of  oom- 
tnon  law  against  shifting  limitations 
(see  Miff,  p.  46);  bat  Sie  otjeotion 


has  been  orermled  and  the  law 
settled  as  in  the  text.  See  1  Sanders 
Uses^  166 ;  Sugden  on  Powers,  168, 
citing  Moreion  r.  Leet;  Barton 
Oomp.  (164) ;  1  Hajet  Oonr.  App.  tL 
p.  469, 6th  ed. 

(o)  Fer  Hardwicke,  L.  0.,  1  Atk. 
691,  in  Hopkim  r.  MopBim, 


^^rt 
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FiMiTa  trosta. 


Appliofttion  of 
the  Statute  of 
UsMtowilU. 


or  mortgage.    Trusts  of  this  kind  are  not  uses  within  the 
statute^  and  remain  cognizable  in  equity  only  (a). 

General  or  passive  trusts  are  such  as  are  simply  and 
absolutely  for  the  benefit  of  another  person^  importing, 
expressly  or  impliedly,  that  he  may  take  the  possession 
and  profits  and  direct  the  disposal  of  the  land,  without  any 
duties  in  the  grantee  requiring  him  to  retain  the  legal 
estate.  These  are  v^es  within  the  meaning  of  the  statute  {b) . 

The  Statute  of  Uses,  (27  Hen.  YIIIj  was  passed  before 
the  Statute  of  Wills,  »82  Hen.  VIIIJ  when  there  could 
be  no  devise  to  uses  and  no  question  of  the  application  of 
the  statute  to  wills.  The  Statute  of  Wills,  which  gave  the 
power  of  disposition  by  will,  operated  by  giving  effect  to 
the  intention  of  the  testator  as  expressed  in  his  will; 
the  application  of  the  statute  of  uses  seems  therefore^ 
to  depend  upon  the  intention  of  the  testator  according  to 
the  construction  of  the  will. 

The  testator  may  express  his  intention  in  the  technical 
terms  which  are  used  in  deeds  for  the  limitation  of  uses 
to  be  executed  by  the  statute ;  and  he  will  then  be  pre- 
sumed to  intend  to  transmit  the  legal  estate  according  to 
the  ordinary  legal  effect  of  such  limitations.  Devises  in 
such  Yorm,  though  they  derive  their  essential  effect  firom 
the  testamentary  power  under  the  Statute  of  Wills,  yet  are 
construed  as  operating  under  the  Statute  of  Uses  in 
accordance  with  the  presumed  intention.  In  this  sense 
the  Statute  of  Uses  applies  to  wills,  and  uses  declared  "by 
will  are  executed  by  the  statute  (c). 

Accordingly,  a  devise  to  A.  and  his  heirs,  to  the  use  of 


(a)  Baoon  Usee,  8,  Tracts,  805; 
1  Sanders  Uses,  243 ;  Shapland  t. 
Smith,  1  Bro.  0.  0.  75 ;  SilveHm'r. 
JViUon,  2  T.  B.  444. 

{b)  Go.  Lit.  272  b;  Baoon  Uses, 
8,  9,  Tracts,  805 ;  1  Sanders  Uses, 
248 ;  Doe  d,  Leicester  t.  Bigge,  2 
Taunt.  109 ;  Barker  ▼.  Oreemooodj 
4  M.  &  W.  4i2l ;  White  v.  Barker, 
I  Bing.  N.  C.  578;  2  Jannan  Wills, 


198  ;  Beet  y.  BonmaU,  40  L.  J.  C. 
160.  They  are  also  called  simple 
trusts.  Lewin  on  Trusts,  Introd. 
and  ch.  ii. 

(e)  Awte,  p.  69 ;  Butler's  note  to 
Co.  Lit.  271,  ill.  5;  1  Sanders  on 
Uses,  241 ;  1  Sugden  Powers,  171 ;  2 
Jarman  Wills,  196  ;  Boe  ▼.  Collier, 
11  Bast,  877 ;  Cooper  y.  Kynooh^  41 
L.  J.  0.  296,  per  Jamee,  L.  JT. 
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B.  and  his  heirs^  vests  the  fee  simple  in  B. ;  and  on  the 
other  hand^  a  devise  to  A.  and  his  heirs  to  the  use  of  A. 
and  his  heirs^  or  a  devise  to  the  nse  of  A.  and  his  heirs^ 
in  tmst  for  or  for  the  use  of  B.  and  his  heirs^  vests  the 
legal  inheritance  in  A.  in  trust  for  B.^  and  does  not  carry 
it  on  to  B. ;  and  these  results  follow  from  the  presumed 
intention  of  the  testator  in  using  limitations  of  esta- 
blished effect  with  reference  to  the  operation  of  the 
statute  (a). 

Upon  the  same  principle  a  devise  to  A.  and  his  heirs  Devise  to 
upon  any  special  or  active  trust  requiring  the  possession  "**  *"' 
of  the  fee  vests  the  legal  estate  in  A.  and  prevents  its 
passing  over  to  the  ultimate  beneficiaries^  because  such 
trusts  are  not  executed  by  the  statute^  and  it  is  the 
manifest,  intention  of  the  testator  that  they  should  not 
be  (6).  Here  the  question  whether  and  how  far  the 
devisee  named  as  trustee  takes  the  legal  estate  depends 
upon  the  nature  of  the  ti*ust  imposed^  and  how  far  it  re- 
quires the  vesting  of  the  legal  estate  in  order  to  carry  it^ 
out  (c).  /' 

The  Statute  of  Uses  does  not  apply  to  the  limitations  statnteof  uses 
of  copyhold  tenure^  because  there  can  be  no  seisin  in  the  tooopyho^/ 
tenant^  in  the  strict  meaning  of  the  word^  but  only  a 
tenancy  at  will  under  the  freehold  title^  the  seisin  or 
freehold  remaining  in  the  lord.  Also  because  transmuta- 
tion of  possession  by  operation  of  the  statute  without  an 
admittance  would  be  prejudicial  to  the  interests  of  the 
lord,  and  inconsistent  with  the  form  of  the  tenure  (d). 
Copyhold  tenure  has  a  system  of  uses  peculiar  to  itself, 
which  answers,  for  the  most  part,  the  same  purpose  of 
relaxing  the  strictness  and  inconvenience  of  common  law 
limitations  {e). 

(a)  2  JTannan  on  WiBb,  196,  and  Wills,  e.  xiii;  see  the  Wills  Act,  1 

woIAl  there  dted.   See  Doe  r.  Field,  Viot.  c.  26,  ss.  80,  81 ;  poei,  p*  167. 

8  B.  &  Ad.  664.  (d)  Anie,  pp.  72,  78  ;  Co.  Oop.  8. 

(d)  2  Jarman  Wills,  198,  200;  54;  2  Yes.  sen.  257  ;  Shepp.  Touch- 

■ee  amUy  p.  121.  stone,  bj  Preston,  606,  n.  (7). 

(0)  lb.  see  p.  213 ;  Hawkins  on  (e)  See  amU,  p.  82. 
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p«TiMoffree.        Hence  where  freehold  and  copyhold  lands  combined 

hold  Hid  oop7>  . 

iioid  combined    worc  devised  UDon  the  same  trusts^  it  was  held  that  the 

upon  tmiw* 

Statute  of  Uses  did  not  apply  to  the  freehold^  becanse  it 
could  not  apply  to  the  copyhold^  and  that  the  legal  title 
of  the  freehold  followed  that  of  the  copyhold  in  order  to 
keep  them  combined  according  to  the  expressed  intention 
of  the  testator  (a). 

(«)  Somitauj.ffngheSyeB.k  0.408;  Bakery.  ParMi^4&  L.  JT. 0.228. 
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CHAPTEE  IV. 

THE  LAW  OF  TRUSTS  AND  EQUITABLE 

ESTATES. 

Section  I.    The  Nature  and  Origin  of  Trusts. 
n.    The  Creation  of  Tmtta. 
m.    Equitable  Eetatee,  and  Betate  and  Offloe  of  Trustee. 

SienoN  I.    Th8  Natujeus  and  Obioin  ov  Trusts. 

Uses  noi  executed  by  the  statute— trustee  and  eetim  que  inut. 
Trusts  in  equity — equitable  seisin  and  estate — ^legal  estate  held 

subsenrient  to  the  equitable  estate. 
Tmsfes  at  law — ^possession  of  eesttU  qtie  trust. 
Legal  and  equitable  title— union  of  legal  and  equitable  title— the 

Supreme  Court  of  Judicature  Act. 
Trusts  of  copyholds. 

The  Statute  of  Uses  was  made  with  the  object  of  con-  Tnuta  ais. 
Yertmg  uses  into  legal  estates  and  so  far  as  it  operated  °<^''*'^ 
was  effectual  j  but  the  operation  of  the  statute  was 
restricted  by  the  terms  in  which  it  was  framed^  and 
further  by  the  judicial  construction  with  which  it  was 
applied ;  also  by  the  essential  nature  of  the  uses  upon 
which  it  was  intended  to  operate.  It  did  not  apply  to 
uses  declared  upon  terms  of  years ;  to  uses  declared  upon 
a  use ;  nor  to  special  trusts  and  confidences  requiring  the 
grantee  of  the  property  to  retain  it  for  the  active  per- 
formance of  his  duties  (a). 

The  uses^  trusts  and  confidences  unexecuted  by  the 
statute  continued  to  be  subject  to  the  jurisdiction  of  the 

(a)  Ante,  p.  118 ;  also  it  did  not      upon  the  possession  of  a  copyhold 
qiply  to  the  uses  or  trusts  declared      tenancy,  ^os^,  p.  180. 
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Court  of  Chancery^  and  were  administered  upon  the  same 
general  principles  of  equity  as  before  the  statute^  though 
with  a  more  extensive  application.  They  became  known 
as  trusts  in  a  special  sense ;  the  owner  of  the  legal  estate 
being  distinguished  as  the  trustee  and  the  owner  of  the 
trust  or  beneficial  interest  as  the  cestui  que  trust.  There 
is  originally  no  essential  difference  of  meaning  in  the 
words  use  and  trust]  the  distinction  is  between  those 
executed  by  the  statute  and  those  not  executed^  and  in 
the  different  practice  of  the  Court  respecting  them  before 
and  since  the  statute  (a) . 

Tnuteiaoqniiy.  The  CBstvi  que  trust  is  entitled  in  equity  to  the  posses- 
sion and  enjoyment  of  the  land^  or  to  receive  the  profits 
or  proceeds  of  it^  and  to  dispose  of  the  same  according 
to  the  terms  of  the  trust.  The  result  is  sometimes 
expressed  by  the  phrase  that  in  the  Court  of  Chancery 
''the  equity  is  the  land'';  and  the  cestui  que  trust  is 

Eauitobie  attote  ssid^  by  analogy,  to  be  seised  or  possessed  of  an  equitable 
estate  (b). 


(a)  Per  L.  Mansfield  in  Burge99 
Y.  Wheate,  1  Bden,  217;  and  see 
Loe  Y.  ColUer,  11  East,  877. 

(h)  In  the  early  days  of  trusts 
after  the  statute  &ey  were  treated 
as  a  mere  chote  in  action  enforoeahle 
by  subpcBna,  not  assignable,  and  not 
carry  ine  with  them  any  of  the  rights 
and  incidents  of  the  seisin  or  legal 
estate.  Bat  about  the  period  of 
the  restoration,  and  particularly 
daring  the  Ohanoellorship  of  Lord 
Nottingham,  who  has  been  styled 
the  fi&ther  of  equity,  the  court  pro- 
ceeded to  establish  trusts  upon  a 
stricter  conformity  with  legal  estates. 
According  to  Lord  Mansfield, 
"  trusts  were  not  on  a  true  founda- 
tion till  Lord  Nottingham  held  the 
great  seal;  the  foruM  where  they 
are  adjudged  is  the  only  diffbrenoe 
between  trusts  and  legal  estates. 
Trusts  are  here  considered,  as  be- 
tween eettni  que  tnut  and  trustee, 
and  all  claiming  by,  through,   or 


under  them,  or  in  consequence  of 
their  estates,  as  the  ownership  or 
legal  estate. — ^WhatcYcr  would  be 
the  role  of  law,  if  it  was  a  l^gal 
estate,  is  applied  in  equity  to  a  trust 
estate."  Ftr  Lord  Mansfield  in 
Burgess  r.  Wheate,  1  Eden,  223. 
'*  Now  the  trust  in  this  court  is  the 
same  as  the  land,  and  the  trustee  is 
considered  merely  as  an  instrument 
of  conyeyance."  lb.  p.  226;  and 
see  per  Thurlow,  L.  0.,  in  8krap» 
nell  T.  Vernon,  2  Bro.  0.  C.  268, 
272. 

« It  has  been  said  by  judges  pre- 
siding in  Chancery  that  *  the  equity 
is  the  land '  in  that  court ;  and  so, 
indeed,  while  the  trust  continues  to 
charge  the  person  of  the  legal  owner 
in  respect  of  the  land,  it  Yiriually 
is,  in  pointy  beneficial  enjoyment. 
But  the  essential  nature  of  an  equity 
has  not  changed ;  it  remains  at  this 
day,  what  it  always  was,  neither 
JMs  in  re  nor  jus  ad  rem,  but  a  mere 
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The  court  of  eqmty  recomises  the  legal  owner  of  the  The  legai  estate 

,        -  -        -i.-i..^"i.  1         ?•  Til  1      made  Bubaement 

land  and  adnuts  his  title,  but  makes  him  wholly  sub-  to  the  equitaUe 

,  ,  estate. 

servient  to  the  equitable  owner.  It  restrains  him  from 
exercising  his  legal  rights  for  his  own  benefit,  and  com- 
pels him  to  hold,  defend  and  dispose  of  the  legal  estate 
for  the  sole  purpose  of  maintaining  and  realising  the 
equitable  estates  and  interests  prescribed  in  the 
trust  (a). 

The  cestui  que  trusty  in  general,  may  compel  the  trustee  Right  of  ee»tui 
to  put  him  in  possession  of  the  property  to  which  he  is  p^Msnon. 
beneficially  entitled ;  but  where  the  Geatui  que  trust  is  not 
exdusively  interested,  and  other  parties  have  also  claims, 
the  court  will  exercise  a  discretion  as  to  whether  the  pos- 
session  shall  remain  with  the  trustee  or  be  given  to  the 
cestui  que  trust,  subject  to  such  claims  and  with  proper 
securities  for  them  (6) . 


The  jurisdiction  of  the  courts  of  law,  on  the  other  hand,  Tnutt  at  law. 
is  confined  to  the  legal  ownership,  at  least  in  theory,  and 
in  regukting  the  rights  of  property  takes  no  cognisance 
of  any  trust  or  equitable  estate  or  interest. — In  relation  possewion  of 
to  the  trustee  or  legal  owner,  the  cestui  que  trusty  if  in  jrSw.*^  '"^ 
possession,  though  in  accordance  with  the  trust,  is  in  the 
position  of  a  mere  tenant  at  will  (c) ; — and  with  regard  to 
the  legal  title,  as  against  strangers,  the  possession  of  the 
cestui  que  trust  is  the  possession  of  the  trustee  (c2). 

There  may  thus  be  two  different  titles  to  the  same  land  LMiaiandeqnit. 

''  abb  title. 


fight  against  the  penon,  to  be  en- 
forced hj nApcena"  1  Hayes  Conv. 
96;  and  see  Lewin  on  TroBts, 
Inteoduetion. 

(a)  Lewin  on  Trnsts,  487,  563, 
654,  4th  ed. 

(6)  Lewin,  487. 

(0)  Lewin,  489 ;  seeaa^,  p.  100; 
posl,p.  208. 

(d)  Farker  y.  OarUr^  4  Hare, 
400.  Notwithstanding  doctrines  ad- 
Tanoed  by  Lord  Kttnfleld  in  the 
last  oentoiy,  at  the  piesant  dqr  it 


may  be  regarded  as  established  :-— 
first,  that  a  eetiid  que  trutt  cannot 
recorer  in  ejectment  in  his  own 
name,  bat  must  bring  his  action  in 
the  name  of  the  trustee,  who  must 
be  indemnified  against  the  costs; 
secondly,  that  the  trustee,  as  the 
tenant  of  the  legal  estate,  may  re- 
cover in  ejectment  from  his  own 
cetttti  que  irutt,  who  has  no  defence 
to  the  action  at  law,  but  must  have 
recourse  to  an  iigunction  in  equity." 
Lewin,  440. 
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Union  of] 
aod  eqnitatite 
titiM. 


Bight  of  et$hU 
qu$  irutt  to  i}M 
fefftl  estate. 


subBisting  concurrently^  tihe  legal  and  the  equitable 
title^  regulated  respectively  by  the  different  systems  of. 
law  and  equity^  but  the  title  at  law.  being  held  in  sub- 
servience to  the  equitable  title.  A  title  to  land  is  not . 
complete  unless  it  is  fully  recognised  under  both  systems; 
and  a  purchaser  under  a  contract  of  sale  is  entitled^  in 
general^  to  have  conveyed  to  him  a  good  title  both  at  law 
and  in  equity  {a) .  Accordingly^  upon  a  purchase  of  land^ 
the  abstract  of  title  to  be  delivered  by  the  vendor  must 
show  the  legal  title  in  the  vendor^  or  in  some  person  who 
is  trustee  for  the  vendor,  or  whom  he  may  compel  to 
concur  in  the  sale  (b) ; — ^and  in  an  action  at  law  by  a 
purchaser  against  a  vendor  for  not  making  a  good  tide^ 
the  question  raised  is  not  merely  as  to  the  title  at  law, 
but  also  whether  it  be  such  as  a  court  of  equity  would 
compel  the  purchaser  to  accept  (c). 

If  the  absolute  equitable  and  legal  titles  unite  in  one 
person,  the  law  alone  is  sufficient  to  maintain  the  rights 
of  the  owner,  and  equity  does  not,  in  general,  interfere ; 
in  such  case  the  equitable  estate  is  said  to  merge  in  the 
legal  and  no  longer  exists ;  the  beneficial  use  and  enjoy- 
ment is  referred  wholly  to  the  legal  title  (d) . 

Where  the  legal  estate  is  held  simply  upon  trust  for 
another  absolutely,  the  cestui  que  trust  may  be  entitled  in 
equity  to  have  the  legal  estate  conveyed  to  him,  so  as  to 


(a)  Sugden  Vend,  k  Purch.  11th 
ed.  606  ;  Bryant  ▼.  Bush  4  Buss.  1. 

(h)   Want  Y.  StalUbrats,  L.  B.  8 
Ex.  175, 179  ;  42  L.  J.  Ex.  108. 

(e)  Jeaket  ▼.  White,  6  Bx.  873 ; 
Simmons  ▼.  HestUine,  6C.  B.  N.  S. 
654 ;  28  L.  J.  0.  P.  129  ;  Clarke  v. 
WUlaU,  L.  B.  7  Ex.  813 ;  41  L.  J. 
Ex.  197. 

(d)  Selby  Y.  AUton,  8  Yes.  339 ; 
S.  G.  nom.  Qoodright  y.  Wells, 
Doug.  771.  "Where  the  person  is 
seised  of  the  estate  at  law  and  of 
the  same  estate  in  equity,  he  cannot 
haYe  a  svitpcsma  against  himself. 
There  is  nothing  upon  which  equity 
can  act.  The  equitable  estate  is 
absorbed ;  the  better  phrase  i«,  that 


it  no  longer  exUts.**  Brydges  r. 
Brydges,  3  Yes.  120, 127.  "  As  a' 
general  rule,  a  plaintiff  who  has 
both  a  legal  and  an  equitable  title 
to  land  must  proceed  at  law  and  not 
in  equity."  Howard  y.  Sari  Shrews- 
hury,  L.  B.  17  Eq.  397,  in  which 
case  an  exception  is  stated  in  faYOur 
of  an  infant,  who,  under  such  cir- 
cumstances, is  entitled  to  proceed 
in  equity  against  a  person  in 
adYerse  possession,  as  if  he  were 
guardian  or  bailiff,  and  to  haYe  a 
decree  against  him  for  an  account  of 
past  rents  and  profits  and  for  posses- 
sion; and  Crowther  y.  Crawihert  23 
BeaY.  805 ;  26  L.  J.  C.  702,  to  th« 
contrary  was  disapproYed  of. 
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inyoQt  the  equitable  interest  with  the  legal  estate.  Bat 
when^  as  generallj  is  the  case  in  the  creation  of  trnstB^ 
many  persons  are  interested  concnrrently  or  successively^ 
and  each  cestm  que  trust  has  only  a  partial  interest^  it  is 
then  no  part  of  his  right  to  have  the  legal  estate^  but  it 
18  essential  that  the  legal  estate  should  remain  in  the 
trustee  in  order  to  support  the  various  equitable  estates 
and  interests  (a). 

By  ''the  Supreme  Court  of  Judicature  Act^  1873/'  36  saprenM court 
&  87  Vict.  c.  66,  (to  come  into  operation  2  Nov.,  1874,)  Act."  **"* 
8.  24,  the  Jurisdictions  of  Law  and  Equity  will  be  com- 
bined in  the  same  court  and  some  important  changes  will 
be  made  in  the  remedies  of  a  cestui  que  trust ;  but  it  does 
not  appear  that  the  fundamental  distinctions  of  law  and 
equity  will  be  thereby  directly  affected,  except  as  regards 
the  procedure  provided  to  administer  them. 

By  sect.  25,  some  specific  amendments  are  made  in  the 
substantive  rules  of  law  and  equity,  by  way  of  assimilat- 
ing them  (which  will  be  noticed  hereafter  in  treating  of 
the  several  matters  to  which  they  relate) ;  and  the  section 
concludes  with  the  enactment  that  ^'  generally  in  all  mat- 
ters not  hereinbefore  particularly  mentioned,  in  which 
there  is  any  conflict  or  variance  between  the  rules  of 
equity  and  the  rules  of  the  common  law  with  reference  to 
the  same  matter,  the  rules'  of  equity  shall  prevail  *'  {b). 


The  Statute   of  Uses,    as  already  stated,   does   notTnutaof 
apply  to  copyholds ;  and  the  uses  of  a  surrender  which  ^"^^  ^ 


(a)  Sm  2  Spenoe,  Eq.  Jur.  2 ;  a 
trust  though  simple  and  ahsolate  as 
regards  the  beneficial  interest,  may 
be  created  for  the  purpose  of  pro- 
tecting the  enhd  qve  truat  from 
some  personal  disability  or  siahu, 
ae  infancy  or  oorerture,  which  may 
require  the  trustee,  to  retain  the 
1ml  estate.  lb. ;  see  poitf  Part  V. 
'  £air  of  Persons.' 

{b)  No  ezplanatiott  is  giren  of  the 
intended  scope  and  operation  of  this 
eaaotmenty  but  it  does  not  appear  to 


be  intended  to  afibct  thefundamental 
distinction  of  the  legal  and  equitable 
estate,  or  the  relation  of  trustee  and 
cestui  que  irutt.  As  it  will  have 
to  be  construed  judicially,  upon 
those  points  in  detail  in  which  its 
aid  may  be  iuToked  by  the  suitor, 
the  anticipation  of  such  points  would 
here  be  purely  speoulatiye,  and  there- 
fore berond  the  purpose  of  this 
work,  which  is  confined  to  the  state- 
ment of  the  law  as  it  can  be  ascer- 
tained to  exist. 


holdt. 
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serye  to  direct  and  limit  the  legal  estate  and  possession 
under  tlie  peculiar  forms  and  rules  of  customary  tenure 
are  not  matter  of  equitable  jurisdiction^  nor  are  they 
within  the  scope  of  the  statute  of  uses  (a). 
Tnuttof  oopj.  But  uses  or  trusts  may  be  raised  upon  the  legal  posses- 
sion to  which  admission  is  given  according  to  the  uses  of 
the  surrender,  in  like  manner  as  upon  the  seisin  of  free- 
hold tenure ;  and  as  the  statute  does  not  operate  upon 
the  possession  of  a  customary  tenant,  such  uses  or  trusts 
remain  within  the  cognisance  of  equity  only.  Thus  if  a 
surrender  be  made  to  the  use  of  A.  to  the  use  of  or  in 
trust  for  B.,  the  legal  estate  is  vested  in  A.  by  admittance, 
but  he  is  trustee  in  equity  for  the  use  or  trust  de- 
clared in  favour  of  B.  who  accordingly  takes  the  equitable 
estate  (b). 

(a)  Ant€,  p.  128.  Truit  Estates,  p.  400,  4th  ed.,  and 

(5)  Scriyen  on  Cop.  Chap.  xi.        neepost,  p.  141. 
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Section  II.    The  Cbeation  of  Tbusts. 

Trusts  raised  upon  conyeyance  of  the  legal  estate. 

By  declaration  of  trust — precatory  trusts— evidence  in  writing 

required  by  the  Statute  of  Frauds. 
By  oonstructiTe  trust — ^firom  payment  of  consideration — 

purchase  in  name  of  wife  or  child— Yoluntaiy  convey- 

anoes— conyeyances  obtained  by  fraud. 
By  resulting  trust — ^from  partial  declaration  of  trust — from 

declaration  which  fuls  of  effect. 
Tmsts  raised  without  conreyance  of  the  legal  estate. 

By  declaration  of  trust — ^yoluntary  declaration  of  trust. 
By    oonstructiye    trust    arising    from    contract — voluntary 

agreements — ^imperfect  gifts — voluntary  declarations  of 

trust  distinguished. 

The  system  of  trusts  is  formed  upon  the  same  general  creation  of 
principles  of  equity  as  that  of  uses  before  the  statute ; 
but  it  has  been  much  more  largely  developed^  and  in  some 
points  with  different  results.  Like  uses  before  the  statute^ 
trusts  may  be  raised  by  express  declaration^  or  by  con- 
struction of  equity ;  and  they  may  be  raised  upon  two 
conditions  of  the  legal  estate^ — upon  a  conveyance  of 
the  legal  estate^  vesting  it  in  another  for  the  purpose  of 
or  subject  to  the  trust — or  without  any  such  conveyance, 
by  severing  the  equitable  interest  from  the  legal  estate 
as  previously  vested^  leaving  the  legal  owner  in  the 
position  of  trustee  (a). 

Upon  a  conveyance  of  the  legal  estate^  a  declaration  of  TraBts  raised 
trust  is  sufficient  to  denote   the  intention  of  the  con-  ofthe*Te«a^"*^ 
veyance,  and  to  direct  the  course  of  the  trust  or  equitable  oLntiraof  ^' 
estate.     If  the  legal  conveyance  is  effectually  made,  the 
court  of  equity    enforces  the  trust  according   to   such 
direction  {b). 

(a)  See  1  Hayes  Conv.  102,  5th      oh.  vi.,  on  transmutation  of  posses- 
ed.»  where  this  distinction  is  con-      sion. 

tnsted  with  the  oorresponding  dis-  (&)  EHiton  v.  EllisoHf  6  Yes.  656  ; 

tinetion  in  the  modes  ofraising  uses.      1  w .  &  T.  L.  C.  223 ;  and  authorities 
See  anUy  p.  105 ;   and  see  Lewin,      there  dted. 

K  2 
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No  technical  language  is  required  to  declare  a  trust ; 
any  words  or  expressions  from  which  the  intention  can 
constraotion  of  be  ascertained  are   sufficient.     In  the   construction   of 
MdezpraMtona.  wills  it  is  a  general  rule  that  even  precatory  words^  as 
words  expressing  a  wish,  request,  recommendation,  hope, 
or  confidence  shall  ptimd  facie  be  taken  to  constitute  a 
trust,  if  the  trusts  in  other  respects,  as  to  the  subject 
and  object  of  the  'trust,  be  declared    with    sufficient 
certainty.     If  a  declaration  in  such  terms  is  meant  to  be 
discretionary  only,   and  not  imperative,  it  must  be  so 
expressed  (a). 
BndAnoe  in  The  Statute  of  Frauds,  29  Car.  11.  c.  8,  s.  7,  requires 

^ti^^suSotcTof  that  all  declarations  or  creations  of  trust  of  lands  tene- 
ments  or  hereditaments  shall  be  manifested  and  proved 
by  some  writing  signed  by  the  party;  with  a  saving 
of  trusts  arising  or  resulting  by  th&  implication  or 
construction  of  law,  as  in  the  cases  next  mentioned  {b) . 
The  statute  applies  to  leaseholds  and  chattels  real  (c)  j 
but  not  to  personal  chattels,  and  as  to  these  a  declaration 
of  trust  may  be  made  and  proved  without  writing  (d). 
Writing  snbM.  The  statuto  does  not  require  that  a  trust  shall  be 
que^tooretion  ^^^ated  by  Writing,  but  that  it  shall  be  manifested  and 
proved  by  writing ;  and  therefore  the  written  declaration 
or  evidence  may  be  subsequent  to  the  creation  of  the 
trust  (a).  The  trust  or  disposition  of  the  equitable 
interest,  whether  declared  or  constructive,  is  determined 
at  the  time  of  the  conveyance  made,  and,  as  then  con- 
stituted, cannot  be  altered  or  affected  by  subsequent 
declaration,  except  under  an  express  power  of  revocation 
reserved  in  the  declaration  of  trust  (/). 

(a)  1  Jannan  Wills,  834 ;  Haw-  (o)  8kett  r.  WhUmore^  2  Freem. 

kins  WillB,  159 ;  Knight  y.  Knight,      280. 


3  Beav.  148 ;  S.  C.  in  H.  L.  nom. 
Knight  y.  Bovghton,  11  C.  &¥.  518 
JSaton  Y.  Watts,  L.  B.  4  Eq.  161 


(d)  1  Hare,  461,  JPI^Mdden  t. 
JenXi^ne. 

(«)  Forster  y.  Hale,  8  Vea.  696  ; 


see  Mackreth  y.  Maekreth,  L.  B.  14  Gardner  y.  Rowe,  6  Bubs.  258. 

Eq.  49  ;  Cumiek  y.  Tucker,  L.  B.  (/^  See  Ki^n  y.  KH^  1  M.  & 

17  Kq.  320 ;  seopost,  p.  186.  K.  520,  581 ;  Stock  y.  M^Aeoy,  L. 

{b)  See  88.  7,  8,  cited  ayite,  p.  106.  B.  15  Eq.  55  ;  42  L.  J.  0.  280. 
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Courts  of  equity  will  allow  the  trust  to  be  proved  by  xnuuproTedbj 
other  means  than  writing,  notwithstanding  the  Statute  ^*~  * 
of  Frauds,  where  it  becomes  necessary  in  the  exercise  of 
their  jurisdiction  to  prevent  frauds  as  where  a  person 
accepts  a  conveyance  or  devise  upon  a  trust,  which  he 
afterwards  fraudently  refuses  to  execute,  the  trust  may  be 
established  against  him  by  parol  evidence  (a). 

Where  a  conveyance  is  made  without  any  declaration  conetraotive 
of  trust.  Equity,  as  a  general  rule,  raises  a  trust  in  thepmentof  oon- 
purchaser  or  the  person  who  advances  the  consideration 
or  purchase  money ;  and  the  rule  is  applied  whether  the 
conveyance  is  taken  in  the  name  of  a  stranger,  or  in  the 
name  of  a  stranger  and  that  of  the  purchaser,  either 
jointly  or  in  successive  limitations  (6).  The  trust  thus 
raised  is  within  the  saving  clause  (sect.  8)  of  the  Statute 
of  Frauds,  as  being  a  trust  arising  by  construction  of 
law,  and  may  be  proved  by  parol  evidence  (c). 

So   with  land  of  copyhold  tenure,  if  a  suj^ender  or  Tnuts  of  cmj. 
grant  be  made  without  any  declaration  of  trust,  but  it  payment  of  fine 
appear  that  another  person  advanced  the  fine  for  admis-  money. 
Bion  upon  the  surrender,  or  the  purchase  money  for  the 
grant,  the  surrenderee  or  grantee  will  be  presumed  to 
hold  upon  a  trust  in  his  favour.     Where  admittance  is 
given  for  several  lives  iu  succession,  if  one  of  the  cestm 
que  vies  pay  the  whole  price  or  purchase  money,  the  trust 
results  to  him  for  the  whole  estate  granted ;  and  such 
tmsts  are  the  creation  of  equity  and  independent  of  the 
legal  custom  as  to  the  distribution  of  the  estate  {d). 

An  exception  to  this  rule  occurs  if  the  conveyance  be  PurohMem 

,       _  name  of  wife 

taken  in  the  name  of  the  wife,  or  a  child  of  the  purchaser ;  or  chud. 
a  presumption  then  arises  from  the  relationship  that  the 

(a)  See  M^ComUek  t.  Orogan,  L.  W.  k  T.  L.  0. 184, 192. 

B.  4H.  L.  82,  97 ;  Haigh  ▼.  Kaye,  (o)  Llogd  y.  Spmet,  2  Atk.  148, 

L.  B.  7  Gh.  469 ;  41  L.  J.  G.  667  ;  150. 

NorrUy.  Fraxer,  L.  B.  15  £q.  318 ;  (d)  Dyer  ▼.  Dyer,  2  Ooz,  92  ;  1 

Booth  ▼.  Twrle,  L.  B.  16  £q.  182,  W.  k  T.  L.  G.  184 ;  Lewis  v.  Lane^ 

•ad  esMt  there  cited.  2  M.  &  E.  449 ;  Scriyen,  408 ;  see 

9)  Dyor  Y.  Lyer^  2  Goz,  92 ;  1  t^iUe,  p.  79. 
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Borrender  of 
copyholds  to  use 
of  wife  or  child 
of  pnrohaaer. 


Volontary  eon- 
▼eyance. 


Volnntuy  con- 
Tcyuice  Toid 
against  creditors 
and  purchasers. 


parchase  was  intended  for  the  benefit  or  advancement  of 
the  wife  or  child.  But  such  presomption  may  be  rebutted 
by  contemporary  evidence  of  a  contrary  intention  (a). 
So^  where  the  conveyance  was  taken  in  the  names  of  the 
trustees  of  a  previous  marriage  settlement  containing 
trusts  for  the  benefit  of  the  purchaser's  wife  and  children^ 
it  was  held  to  be  subject  to  the  trusts  of  the  settlement 
for  their  benefit  (6). 

So,  if  the  surrender  and  admittance  of  copyholds  be 
taken  in  the  name  of  the  child  or  of  the  wife  of  the 
purchaser^  it  imports  an  advancement  for  their  benefit^ 
and  rebuts  the  resulting  trust  in  favour  of  the  pur- 
chaser  (c). 

Where  a  conveyance  is  made  without  any  declaration 
of  trusty  and  without  any  payment  of  purchase  money 
whence  to  infer  a  trust  or  disposal  of  the  beneficial 
interest^  it  is  presumed  to  be  made  for  the  benefit  of  the 
legal  grantee.  The  rule  is  different  with  uses^  as  has 
been  seen^  for  absence  of  consideration  and  of  declared 
intention  raises  a  resulting  use  in  the  grantor.  Thus,  a 
grant  to  A.  and  his  heirs,  without  any  declaration  of  use 
and  without  any  consideration  to  raise  a  use,  imports  a 
resulting  use  in  the  grantor,  which  is  executed  by  the 
statute  and  the  estate  remains  in  him  as  before ;  but  a 
grant  to  A.  and  his  heirs  to  the  use  of  B.  and  his  heirs 
conveys  the  legal  and  equitable  interest  to  B.  although 
there  be  no  consideration  given  or  express  appropriation 
of  the  beneficial  interest,  and  there  is  no  resulting 
trust  (d). 

But  conveyances  made  without  consideration,  or 
voluntary  conveyances,  as  they  are  called,  though  good 
and  effectual  against  the  grantor  and  his  representatives, 

(a)  Difer  ▼.  Djfer,  supra  ;  Gresf  t.  {h)  Be  CurteU  Trust,  L.  R.  14 

Ofitf,    2    Swanst.    694;    Crow    t.  Eq.  217  ;  41  L.  J.  C.  631. 

PetHnffill,  88  L.  J.  C.  186  ;  Sayre  (c)  J>y6r  t.  Dyer,  supn ;  ScriyeB 

▼.  Hughes,  L.  B.  5  Bq.  376 ;  H^-  on  Cop.  411. 

icorih  Y.  ffepwoHh,  L.  B.  11  Eq.  10 ;  (d)  A  nte,  p.  107 ;  1  Sanden  on 

Stock  ▼.  M'Jvoy,  L.  B.  16  Eq.  66 ;  Uses,  884 ;  see  psr  Hardwieke,  L. 

42  L.  J.  0.  280.  0.,  Lloyd  t.  JSpWst,  2  Atk.  148. 
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are  held  to  be  fraudulent  and  void  against  creditors  and 
subsequent  purchasers^  within  the  statutes  18  Eliz.  c.  5^ 
27  Eliz.  c.  4  {a). 

It  may  here  be  noticed  that  a  conveyance^  whether  conv^jranM  ob- 
Yolnntary  or  not^  obtained  by  fraud  or  undue  influence 
or  mistake^  may  be  set  aside  in  equity^  and  a  reconvey- 
ance decreed;  and  a  trust  may  thus  result  in  equity  in 
favour  of  the  grantor  (b).     So,  a  voluntary  conveyance  voiimtanr  oon. 
made  for  a  special  purpose  which  fails  of  effect  (not  being  poae  whioh  &a», 
an  unlawful  or  illegal  purpose),  may  entitle  the  grantor 
to  caU  for  a  reconveyance,  and  raise   a  resulting  trust 
in  his   favour  (c).     But  the  trusts  are  raised  in  these 
cases  by  the  general  jurisdiction  of  equity  to  prevent 
fraud,  which   is  not   within  the   scope   of  this  treatise 
further  than  to  call  attention  to  it  as  a  copious  source  of 
constructive  trusts,  distinct'  from  those  arising  in   the 
ordinary  bond  fide  deaUngs  with  property.; 

Where  a  conveyance  is  made  to  trustees,  in  that  cha-  B««aitmg  tnuts, 

.  —from  pwtud 

racter,  with  a  partial  declaration  of  trust,  or   for  the  deciantaon  of 

.  tnist* 

purpose  of  a  trust  which  does  not  exhaust  the  beneficial 
interest,  the  interest  undisposed  of  remains  in  the  grantor 
as  a  resulting  trust,  like  a  resulting  use  before  the  statute. 
The  presumption  here  is  against  the  intention  to  pass 
the  beneficial  interest  beyond  the  trust  or  purpose  ex- 
pressed (cQ. 

So  with  a  devise  of  land  by  will,  if  it  be  declared  to  d0tim  upon 
be  upon  trust  for  a  particular  purpose,  as  for  the  pay- 
ment of  debts,  and  no  farther  trust  is  declared,  it  is 
taken  to  be  for  that  purpose  only  and  no  other,  and  the 

(a)  Post,  Part  lY.    *  Fraudulent  (c)  See  Manning  y.  Oill,  L.  B.  13 

Oonreyaaoet.'  Eq.  485;  41  L.  J.  C.  736 ;  ffaigh 

(h)  Hmgnmin  t.  BateUy,  2  W.  &  t.  Kaye,  L.  B.  7  Ch.  469 ;  41  L.  J. 

T.  L.  G.  504 ;  Hidl  ▼.  HaU,  L.  B.  C.  667 ;    Colqukoun  t.  Courtenay, 

8  Ch.  480 ;  42  L.  J.  G.  444,  where  43  L.  J.  G.  338  ;  see  ante,  p.  133. 
■ae  M  to  tiie  presumption  of  fraud  (<Q  1  Sanders  on  Uses,  827  ;  ante, 

MJaiiig  from  a  yoluntsiy  conveyanoe  p.    107  ;    2  Atk.   150,    LUtyd  t. 

being  made  without  a  power  of  re-  Spillet. 
Yocation. 
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Resultinff  tnut 
from  deoiKntion 
which  fftils  of 
•ITeot. 


Preostory  de- 
elaratjons. 


unexhaasted  beneficial  interest  results  to  the  heir  or 
passes  to  the  residuary  devisee ;  but  if  the  land  be  de- 
vised merely  subject  to  a  particular  charge,  as  a  charge 
of  debts,  the  unexhausted  beneficial  interest  remains 
with  the  devisee.  Difficulty  often  occurs  in  construing 
wills  in  this  respect,  because,  from  the  universally 
voluntary  nature  of  devises,  absence  of  consideration 
afibrds  no  guide  to  the  intention,  as  it  does  in  a  con- 
veyance inter  vivos  (a). 

So,  where  the  declaration  of  trust  extends  to  the 
whole  interest,  but  is  void  or  incapable  of  taking 
effect  or  in  the  event  fails  of  effect  wholly  or  partially, 
there  is  a  resulting  trust  for  the  grantor  or  his  represen- 
tatives {b).  But  if  a  conveyance,  though  voluntary,  be 
accompanied  with  a  declaration,  which  is  construed  as 
precatory  only,  and  which  therefore  fails  of  legal  effect 
only  as  not  intended  to  amount  to  an  obligatory  trust, 
the  beneficial  interest  rests  in  the  grantee,  and  there  is 
no  resulting  trust  (c). 


Trasuraiaed  Trusts  may  bo  raiscd  without  a  conveyance  of  the 

without  00BT«7-      ,,,.,  11.  n  1  ,  li 

•Doe  of  the  ieg»L  legal  ostato,  by  express  declaration  of  trust ; — ^a  complete 
oiantionof  declaration  of  trust  made  by  the  owner  of  the  legal 
estate  is  as  efficient  to  raise  the  trust  as  if  made  upon  a 
transfer  of  the  legal  estate ;  the  trust  is  raised  by  force 
of  the  declaration,  and  does  not  require  any  considera- 
tion to  support  it  by  way  of  contract  (d).  "A  declara- 
tion of  trust  is  considered  in  a  court  of  equity,  as  equiva- 
lent to  a  transfer  of  the  legal  interest  in  the  court  of 
law ;  and  if  the  transaction  by  which  the  trust  is  created 
is  complete,  it  will  not  be  disturbed  for  want  of  con- 


VolonUry  de- 
olanUion 


(a)  1  Jarman  Wills,  502 ;  see  Ktn^ 
T.  Dmiiaon,  1  V.  &  B.  260. 

{h)  1  Sanders  on  Uses,  881 ;  ante^ 
p.  186 ;  and  see  the  like  doctrine 
appUed  to  devises,  1  Jannan  Wills, 
502,  606;  as  to  trusts  fiuUng  from 
unoertaintj  of  expression,  see  1 
Jarman,  833. 


(eyRarding  y.  (7^,  1  Atk.  469 ; 
see  Wood  ▼.  Cox,  2  M.  &  Gr.  6S4 ; 
1  Jarman  Wills,  844 ;  as  the  effect 
of  precatory  expressions  in  wills,  see 
awte^  p.  182. 

{d)  1  Wm€  ▼.  Tudor,  L.C.,  8id 
ed.,  238,  notes  to  JSUuanv,  JSlluom-, 
Lewin  on  Trusts,  c.  Ti.  p.  66, 4th  ed. 
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siderstion  ^^  (a).  Bnt  if  yolnntary^  it  may  be  void  against 
pnrcliasers  or  creditors  upon  the  same  principles  as  a 
conveyance  of  the  legal  estate  (&). 

Any  contract  or  agreement  concerning  an  interest  in  Tnuts  raised  by 
land^  which  a  conrt  of  eqoiiy  would  decree  to  be  specifi- 
cally performed^  creates  a  trust  or  equitable  estate  to  the 
extent  of  the  interest  contracted  for.  Thus^  under  a 
vaUd  contract  of  sale  of  land  the  vendor  becomes  a 
trustee  for  the  purchaser  for  the  performance  of  the  con- 
tract according  to  its  terms  and  conditions  (c). 

A  contract  satisfying  the  statutory  requirements  of  cantnotoiMni. 
a  bai^ain  and  sale^  as  being  by  deed  indented  and  in-  !SSi  Mie. 
rolled^  might  raise  a  use  executed  by  the  statute  and  at 
once  convey  a  legal  estate ;  '^  but/'  it  has  been  remarked, 
*^  even  if  those  requisites  were  observed  a  contract  could 
rarely  so  operate,  for,  as  it  ordinarily  contemplates  a 
fature  conveyance,  to  be  preceded  by  an  inveBtigation/ 
of  the  title,  its  executory  nature  would  negative  that 
operation,  no  less  than  it  prevents  the  vendor  standing 
in  the  simple  relation  of  a  bare  trustee  to  his  cestui  que 
trust"      ''It  raises  a  quaUfied  trust  in   favour   of  the 
purchaser  " — a  trust  for  specific  performance  according 
to  the  terms  of  the  contract  (d). 

An  agreement  without  consideration  or  voluntaiy  Votimtary  agree 
agreement  to  transfer  an  estate  or  mterest  is  not  en- 
forced in  equity,  and  therefore  raises  no  trust  {e) .  Nor 
does  it  have  any  greater  effect  in  raising  a  trust  when 
made  in  form  of  a  covenant  under  seal,  or  in  favour  of 
a  wife  or  child  or  other  relation  (/) ;  herein  differing  firom 


(a)  Per  Lord  Langdale,  M.  R., 
(hlhmaoH  r,  FaMds,  2  Keen,  128. 

(5)  Jnt€,  p.  184. 

{e)  See  L^ard  t.  Hodgetf  1  Yes. 
mn.  477.  M'Crnghi  ▼.  Foster,  L. 
B.  5  (%.  604 ;  8.  O.  nom.  Sham  v. 
Po9ter,  L.  B.  5  H.  L.  821. 

{£)  1  Hayei  Cony.  96 ;  1  Sanders 
on  Ueai,  114 ;  as  to  the  trust  ariiing 
upon  a  contraot  of  tale  lee  WaU  ▼• 


Bright,  1  Jao.  &  W.  404»  601; 
TrotUry,  Watttmy  L.  K.  4  C.  P. 
434,450;  M'Creight  r.  Potter,  L. 
B.  6  Ch.  604,  610 ;  6  H.  L.  821. 

(«)  1  W.  &  T.  L.  G.  255,  notes  to 
JSnietm  ▼.  Blliam, 

(/)  lb.  256 ;  Lewin  on  Trusts,  62, 
68,  4th  ed. ;  Jefferye  t.  Jefftryt,  Cr. 
k  Ph.  188;  DUUm  r.  Ctppin,  4  M. 
ft  Or.  647. 
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JmperfMt  gift. 


a  covenant  to  stand  seised  to  uses,  which  raised  a  use 
upon  a  good  consideration^  t.  e.,  in  favour  of  a  wife  or 
blood  relation^  without  any  valuable  consideration  to 
support  it.  An  intended  marriage  is  considered  as  a 
valuable  consideration  in  support  of  an  agreement,  and 
for  the  purpose  of  raising  a  use  or  trust  (a). 

The  same  principles  apply  to  a  gift  or  voluntary  con- 
veyance, if  imperfect ;  equity  will  not  assist  or  enforce 
it,  and  therefore  no  trust  is  raised  in  favour  of  the 
donee  (b). 
vofamtaiyde.         The  distinction  between   a  voluntary  declaration  of 

dantion  of  tnut  i  i       i  x  j^ 

djrtiiigaiaiwd.  trust  and  a  voluntary  agreement  to  convey  or  an  imper- 
fect gift,  the  former  being  sufficient  to  raise  a  trust  and 
the  latter  not,  has  been  further  explained  as  follows : — 
'^  A  declaration  of  trust  purports  to  be  and  is  in  form 
and  substance  a  complete  transaction,  and  the  court 
need  not  look  beyond  the  declaration  of  trust  itself  or 
inquire  into  its  origin;  —  whereas  an  agreement  or 
attempt  to  assign  is  in  form  and  nature  incomplete, 
and  the  origin  of  the  transaction  must  be  inquired  into 
by  the  court ;  and  where  there  is  no  consideration,  the 
court,  upon  its  general  principles,  cannot  complete  what 
it  finds  imperfecf  (c).  It  may  be  added  that  by  a 
declaration  of  trust  the  owner  of  the  property  intends 
to  constitute  himself  a  trustee;  but  in  making  an 
agreement  or  an  attempt  to  convey  he  has  no  such  inten- 


(a)  Gilbert  on  Uses,  47 ;  FremotUt 
T.  Dedire,  1  P.  Wms.  429 ;  ante, 
p.  110.  The  dootrines  of  equity  with 
reepeot  to  voluntary  agreements 
have  been  thue  stated : — '*  If  the 
intention  was  suffered  to  rest  in  con- 
tract, then  a  substantial  considera- 
tion as- money  or  money's  worth  or 
the  value  of  a  proepecti?e  marriage* 
was  requisite  to  evoke  the  extra- 
ordinary aid  of  equity— evoked  in 
order,  not  merely  to  execute,  but  to 
establish  the  trusts.  Between  moral 
duty  to  a  wife  or  child  and  bounty 
to  a  stranger  equity  no  longer  made 
any  distinction,  but   regivded   as 


volunteers  all  whose  claims  had  not 
the  support  of  a  really  valuable 
consideration ;  and  for  a  volunteer 
eauity  would  not  do  more  than 
aominister  a  trust  regularly  con- 
stituted."   1  Hayes  Conr.  102. 

(b)  1  W.  &  T.  L.  G.  248,  notes  to 
ElUson  V.  ElUton;  Antrobut  ▼. 
SmUk,  12  Yes.  89 ;  EdmxurdM  r. 
Jones,  1  M.  &  Or.  226. 

(e)  Per  Wimm,  V.  C,  WFaddem 
V.  Jenkins,  1  Hare,  462;  and  see  1 
W.  &  T.  L.  C.  243,  256,  in  notes  to 
SUison  V.  £Uis9n.  See  per  Jesse!, 
M.  B.  Richards  v.  Delbfidffe,  43  L. 
J.  0.  469. 
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tion^  and  if  he  becomes  so^  it  is  by  oonstmctioii  of  equity 
only  (a). 


SicnoK  III.     §  1.  Equitablb  Estates^  and  §  2.  Estate 

ANB   OfTICB   of  TbUSTSE. 

§  1.  Equitable  Estates. 

Equity  follows  the  law — limitation  of  equitable  estates — ^rules  of 

tennie  and  doctrines   peculiar   to  freehold. 
Equitable  estates  of  copyhold  follow  the  custom — are  not  subject 

to  fines  and  incidents  of  the  legal  tenancy — lord  not  bound 

by  trusts — unless  appearing  on  the  rolls — custom  to  sur* 

render  upon  trusts. 
Equitable  estates  arising  from  constructive  trusts. 
ConTeyauce    of    equitable   estates  —  writing   required  by  the 

Statute  of  Frauds — equitable  estates  of  copyhold. 
Disposition  by  will  and  descent  of  equitable  estates. 

In  the  regulation  of  trasts^  equity,  in  general,  follows  Equity  foUows 
the  law ;  except  where  the  different  nature  of  the  juris.  *^'"'- 
diction  excludes  any  analogy  (b). 

Accordingly  in  the  declaration  of  the  trust  or  bene-  Theiimitation  of 
ficial  interest  the  limitations  of  the  legal  estate  are^^  ^^ 
followed.  The  same  estates  are  allowed  and  the  same 
language  is  generally  used  and  receives  the  same  con- 
struction as  at  law.  Thus,  the  equitable  estate  may  be 
limited  in  fee  simple  or  in  tail,  for  a  term  of  life  or  for 
years,  in  possession  and  in  remainder  (c). 

It  was  formerly  the  practice  for  the  court  of  chancery,  praetioeof  sut. 
in  a  case  of  doubtful  construction  of  the  limitations  of  rafido^r  ooo^ 


an  equitable  estate,  to  send  the  case  to  a  court  of  com-  ^ 
mon  law,  with  the  question  stated  as  if  it  had  arisen 

(a)  Sea  AtUrohus  r.  Smith,   12  (e)  Sanders  on  Uses,  269 ;  2  Yes. 

Yes.  89 ;  Edward*  ▼.  Janet,  1  M.  ft  sen.  655,  OaHhr,  Baldwin ;  Wriffht 

Cr.  226 ;  and  see  Lewin  on  Trusts,  t.  Peanon,  1  Eden,  119 ;  Bwrgest 

&  TL  p.  55,  50.  4th  ed.  t.  WUaUy  1  Eden,  228,  cited  a»U, 

(ft)  per  Lord  Mansfield,  in  Bmrgeu  p.  126 ;  ib.  p.  250,  per  L.  Northing- 

▼.  fVhemUt  1  Bden,  223 ;  cited  an^,  ton  i  Butler's  note  to  Co.  Lit  290 

p.  126.  ft»  8.  ziT. 


httve 
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upon  an  instrunient  operating  at  law,  for  the  opinion  of 
the  conrt  of  law  as  to  the  constmction  of  the  words  of 
the  instmment ;  and  where  the  question  could  not  be  so 
moulded,  the  assistance  of  some  of  the  judges  might  be 
called  in.      But  even  where  a  question  as  to  the  con- 
struction of  an  instrument  operating  at  law  arose  in  a 
suit  in  chancery,  it  was  fully  competent  to  the  court  to 
TheprMtioe      decide  it  upon  its  own  authority  (a).      The  Ghanceiy 
Amendment  Act,  15  c.  16  Vict.  c.  86,  s.  61,  put  an  end 
to  the  practice  of  directing  a  case  to  be  stated  for  the 
opinion  of  a  court  of  law,  giving  the  Court  of  Chancery 
full  power  to  determine  any  questions  of  law  necessary 
to  be  decided  previously  to  the  decision  of  the  equitable 
question  at  issue. 
BoiMoftannre       But  the  rulcs  of  touure  have  no  application  to   the 
to^e^til»i6  equitable  estate;  for  the  trustee  is  equally  recognised  to 
be  the  legal  tenant,  bound  by  the  duties  of  tenure,  in 
DoetriaMpeoa-  eouitv  as  at  law.     So,  also,  the  lesdl  doctrines  concern- 
iMTenoapphoiu  mg  the  scism,  requirmg  the  tenancy  to  be  always  mil, 
and  excluding  all  future  or  shifting  limitations  except  by 
way  of  remainder,  as  they  are  peculiar  to  the  quality 
of  freehold,  have  no  application  to  the  equitable  estate ; 
and  an  equitable  estate  may  be  limited  to  arise    at  a 
future  time,  or  upon  future  or  contingent  events,  or  by 
appointment  under   a  power,  with  all  the  freedom   of 
springing  and  shifting  uses,  and  in  some  respects  even 
with  greater  freedom  (A). 
BqvitaUeiimite..     Upou  the  samo  principle  that  equity  follows  the  law, 
b^di foiSowthe  a  declaration  of  trust  of  copyholds,  as  to  the  estates 
*"^"*'  admissible,  the  limitation  of  estates,  and  construction  of 

the  limitations,  follows  and  is  regulated  by  the  custom 
of  the  manor.     Accordingly,  the  equitable  interest  can- 
.  not  be  limited  for  an  estate  tail  in  manors  which  have 

(a)  I  Spenoe,  Eq.  Jur.  517 ;  see  p.  Ill ;  and  see  per  Onnworih»  L. 

per  Bayley,  J.,  Sotuton  t.  Sughet,  0.  26  L.  J.  C.  444,  in  Eoidam  t. 

6  B.  &  0.  420;   11  Simons,  489,  ilorl^. 
BhmdeU  ▼.  QladtioM ;   see  amU,  (6)  Ante,  pp.  112, 118. 
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no  special  cnstom  that  the  legal  tenancy  may  be  en- 
tailed  (a). 

Bnt  the  eqnitable  estate  in  copyholds  is  independent  of  Trastesutenot 
the  claims  of  the  lord  incident  to  the  legal  tenure ;  asan^o^ind- 
fines^  fees^  heriots^  escheat^  forfeiture  and  the  like  {b).       twan^. 

If  a  surrender  is  made  upon  express  trast-s^  the  lord  The  lord's  rights 
is  not  bound  to  notice  the  trusts  or  to  enter  them  upon  ^trasts  onieM 
the  court  rolls ;  nor  is  he  bound  by  notice  of  any  trusts  nUa.    ^^^ 
which  do    not   appear  upon  the  rolls  (c).     If  a   sur« 
render  upon  terms  expressing  or  referring  to  trusts  be 
accepted  and  enrolled,  the  lord  may  be  bound  by  the 
trusts  as  against  his  own  rights;    and  in  case  of  an 
escheat  or  forfeiture  of  the  tenancy,  he  would  then  hold 
as  trustee,  and  might  be  compelled  to  regrant  according 
to  the  trusts  {d) ;  but  he  would  not  be  liable,  as  for  a 
breach  of  trust,  in  respect  of  any  merely  ministerial  acts 
required  of  him  as  lord  (e).     It  seems  that  there  may 
be  a  custom  in  a  manor  to  surrender  lands  upon  trusts 
declared  in  the  surrender  (/). 

Equitable  estates  arising  firom  constructive  trusts  with-  s^uitaUaMtetM 
out  any  express  declaration  foUow  the  intention  of  the  !Caotfte  tra^ 
parties  or  are  regulated  by  the  circumstances  of  the  case. 
Thus,  a  contract  for  the  sale  of  land  without  expressing 
the  interest  intended  is  construed  as  referring  to  and 
importing  the  whole  interest  of  the  vendor,  which  he  is 
therefore  bound  to  convey ;  and  the  contract  may  thus 
create  an  equitable  estate  in  fee  simple  without  any 
technical  words  of  limitation  (g) .  So,  a  resulting  trust 
carries  aU  the  equitable  estate  undisposed  of,  without 
any  words  of  limitation  {h) . 

(a)  PuUsn  T.  Middleton,  9  Mod.      M.  97. 
483 ;  ScriTen.  68,  400.  (e)  Scrirdn  on  Cop.  405. 

{b)  H  T.  ffeudon,  2  T.  B.  484;  1  (/)  Snook  t.  Soutkwood,  6  A.  ft 

Strange,  464,  Peaci^  ▼.  Duke  qf     B.  239. 

(j)  See  aniet  p.   137  ;  Boimt  t. 


{e)  Peat^  t.  Dvitf  </  Somenet,      Coopm-^  2  Hare,  408. 
Bnpnu  (A)  AMe,  p.  186.. 

\d)  Weaver  t.  Mamie,  2  Buas.  ft 
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ommsM  of        In  the  transfer  of  equitable  estates  and  interests  by 

conveyance  inter  mvos,  it  is  the  ordinary  practice  to  nse 

the  same  formal  assurances  as  are  required  in  law  for  the 

corresponding  legal  interests^  as  a  deed  of  grants  or  release^ 

etc.^  which  are  taken  in  equity  to  have  the  same  effect  upon 

the  equitable  estate  as  they  would  have  in  law,  if  the 

estate  were  legal ;   but  such  formal  assurances  are  not 

absolutely  necessary.     Any  instrument  which  expresses 

an  intention    to  transfer    the    beneficial    ownership   to 

another  is  effective  in  equity;   with  a  few   exceptional 

occasions,  as  in  the  case  of  a  tenant  in  tail  or  a  married 

woman,  who  are  required  to  employ  the  same  formalities 

as  at  law  (a). 

writmgrwiuired      By  the  Statute  of  Frauds,  29  Car.  II.  2,  c.  3,  S.  9,  "  all 

^{^^^^^     grants  or  assignments  of  any  trust  or  confidence  shall  be 

in  writing  signed  by  the  party  granting  or  assigning  the 

same." 

Bqnitobi«  ettate      Equitable  estates  and  interests  in  copyholds  may  be 

p^B^ffii^^     created  and  assigned  without  surrender  or  admittance, 

ISStt^?      or  any  of  the  forms  appropriate  to  the  legal  tenancy, 

and  without  any   other  formality  than   is   required  for 

trusts  in  general   (b).      So,  the  equitable  estate  might 

have  been  devised  without  a  surrender  to  the  use  of 

the  will,  before  such  surrenders  were  dispensed  with  by 

EauiteUe  Mtato  Statute  (c).    But  by  the  Fines  and  Becoveries  Act,  3  &  4 

^^^     WiU.  IV.  c.  74,  s.  50,  a  disposition  of  copyhold  land  by  a 

tenant  in  tail,  whose  estate  shall  be  merely  an  estate  in 

equity,  may  be  made  either  by  surrender,  or  by  a  deed 

as  therein  provided  (see  sect.  50-53). 

DeriM  of  Equitable  estates  are  devisable  by  will  with  the  forma 

^mitabk  artata.  y^q^i^e^  ^^  making  a  valid  wiU  (d).      In  case  of  in- 

(a)  See  1  Hajes  Gonr.  98. 127  ;  (c)  TS^fkeU  r.  Page,  2  Atk.  37 ; 

1  Sanders  on  Uies,  342  ;  Carpenter  see  ante,  p.  84. 

▼.  Carpenter,  1  Vera.  440 ;  North  (d)   1  Sanders,  271 ;  1  Vict.  o. 

T,  Ckampemown,  2  OiLCtk,  7S,  per  26,9.2;  poet,  Vait  TV.    * 

Nofctmffham,  L.  G.  tion  by  WiU.' 

{h)  Sm  ante  p.  72. 
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testacy  an  eqaitable  estate  of  inheritance  descends  toDMoentof 
the   heir  according  to  the  legal  rules   of  descent,  in-  ^"^ 
eluding  the  variations  of  special  customs  to  which  the 
land  is  subject;  while  an  equitable  estate  for  a  term  of 
years   or   chattel   interest   passes   to    the  executor   or 
administrator  as  personal  estate  {a). 


6  2.    Estate  and  Office  of  Tbustse. 

Bstate  of  trnstee— triiat  follows  the  estate. 

Purchaser  for  yalae  without  notice — ^purchaser  without  value — 

purchaser  with  notice. 
Purchase  under  trust  for  sale — ^power  of  trustee  to  give  receipts — 

statutory  power. 
Power  to  appoint  new  trusteee— jurisdiction  of  Court  of  Chanoery 

to  supply  the  want  of  trustees — statutory  power  of  Ck>urt  to 

appoint  new  trustees — statutory  power  without  the  aid  of 

the  court. 
Liability  of  trustee  to  account — ^remuneration  for  time  and  seryioes 

—expenses— employment  of  agents — indemnity. 
lAaibSlitj  for  breach  of  trust  or  negligence— default  of  agent — 

defiralt  of  co-trustee. 
Ptoftts  of  trust — ^purchase  of  trust  property  by  trustee — purchase 

of  incumbrance— renewal  of  lease  by  trustee — ^purchase  firom 

c$ihU  qu»  inw^^persons  in  fiduciary  position. 

The  land^  remaining  at  law  the  property  and  at  the  BttatsoftmstM. 
disposal  of  the  trustee^  is  subject^  in  his  hands,  to  all  the 
incidents  of  legal  ownership.    It  passes  by  his  convey- 
ance or  devise,  or  descends  to  his  heir  (b). 

Bat  the  trust  or  equitable  title  is,  for  the  most  part,  ThetnutibUows 
independent  of  the  casualties  affecting  the  legal  owner-  ****^*»*****^' 
ship,  and,  as  a  general  rule,  follows  and^  attaches  upon 
the  land  through  all  the  devolutions  of  the  legal  title.  All 
persons  who  take  through  or  under  the  trustee,  as  his 
grantee,  (except  a  purchaser  for  value  without  notice  of 

(a)  1  Saoden,  270 ;  anUj  p.  86.        if)  Lewin  onTrnsts,  170, 4th  ed. 
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of  the  trusty)  devisee^  heir^  execator  or  administrator^  are 
equally  bound  by  the  trust  (a). 

Also  creditors  of  the  trustee^  obtaining  execution 
airainst  the  property  held  in  trust  in  exercise  of  their 
l5al  right,  would  ^restrained  in  eqnUy,  or  would  them- 
selves  be  declared  to  be  trustees  (b).  So  a  trustee  in 
bankruptcy  has  no  claim  against  property  held  by  the 
bankrupt  upon  trusts  (c). 

PuobMerfor  An  excoption  occurs  with  a  purchaser  acquiring  the 
^^•ar^  legal  estate  from  the  trustee  for  a  valuable  consideration 
*™^*  and  without  notice  of  the  trust.     The  trust  is  thereby 

displaced  and  extinguished  as  to  the  land ;  for  the  pur- 
chaser^ in  such  case^  has  an  equal  equity  with  the  former 
equitable  owner^  and  having  the  legal  estate  is  allowed 
to  retain  it,  according  to  the  maxim,  ^^  in  oequali  jwre 
melior  est  conditio  possidentis.^'  The  former  equitable 
owner  is  left  to  his  claim  against  the  trustee  personally  for 
the  breach  of  trust  in  parting  with  the  trust  property  {d). 
PoreiiMer  with  ^^  purchascr  for  value  without  notice  can  convey  a 
ehtjMT  wiSoSr'  good  title,  discharged  of  the  trust,  even  to  a  purchase 
with  notice,  except  to  the  trustee  who  committed  the 
breach  of  trust ;  in  whose  hands  the  land,  though  par- 
chased  for  value,  would  be  restored  to  the  trust,  in  order 
to  meet  his  original  breach  of  trust  (a), 
with-  A  purchaser,  or  person  acquiring  the  trust  property 
from  a  trustee,  without  giving  any  value  or  consideration 
for  it,  as  by  a  voluntary  gift  or  devise,  is  charged  with 
the  trust  and  all  equities  affecting  the  property  to  the 
same  extent  as  the  trustee  from  whom  he  took,  whether 
he  had  notice  of  the  trust  or  not  (/). 


BOtkM. 


out  Tslne. 
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fa)  Lewin,  185.  II.  Chap.  11.  Sect.  VI.   The  trustee 

[b)  1  Sanders  onnees,851 ;  Lewin,  may  also  be  liable  as  for  a  misde- 

186,  666.  meanor  for  a  firaudulent  sale  of  the 

(e)  See  KUeken  t.  Ihbetion,  L.  trust  property,  by  the  Fraudulent 

B.  17  Bq.  46,  49.  Trustees  Punishment  Act,  20  &21 

{d)  1  Sanderi,  320,  360 ;  Lewin,  Vict.  c.  64. 

667 ;  as  to  the  remedy  for  the  breach  (e)  lb. 

of  trait  see  ib.  688.  See  poii,  Part  (/)  1  Sanders,  819 ;  Levin,  566; 
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A  purchaser  taking  the  trust  property  from  a  trustee  Paroiuwflr  with 
with  notice  of  the  trusty  though  he  paid  full  value  for  it,  ^' 
is  snbject  to  the  trust;  but  if  he  paid  value,  it  will  be 
presumed  that  he  had  no  notice,  and  the  onus  of  proving 
notice  will  lie  upon  the  party  alleging  it  against  him  (a). 
Notice  received  before  paying  the  purchase  money  is  suffi- 
cient to  charge  a  purchaser  with  the  trust,  though  he  had 
no  notice  at  the  time  of  contracting  for  the  purchase  (b). 


Where  the  property  is  sold  and  conveyed  by  the  trus-  Purohase  under 
tee  in  execution  of  the  trust,  a  purchaser  with  notice  is 
so  far  bound  by  the  trust,  according  to  the  general  rule, 
that  he  becomes  responsible  for  the  sale  being  a  proper 
one,  and  for  the  proper  application  of  the  purchase  money ; 
upon  the  principle  that  the  cestui  que  trust,  as  being  the 
equitable  owner,  alone  can  discharge  him.     But  an  ex- impiiedpom 
ception  is  made  with  trusts  for  general  purposes,  which  f^^^aJSSi^* 
the  purchaser  has  no  means  of  inquiring  into,  as  a  trust  "^"°^- 
to  sell  for  the  payment  of  debts  generally,  or  for  the 
payment  of  debts  and  legacies,  or  other  kinds  of  trust 
which  imply  the  power  of  selling  the  property  discharged 
of  the  trust.     Trusts  for  the  payment  of  specified  debts, 
or  of  legacies  only,  are  within  the  general  rule  (c) . 

Hence  trusts  requiring  a  sale  or  disposal  of  the  pro-  Ezprew  power 
perty,  in  order  to  facilitate  the  execution  of  the  trust,  are  *®  «*^«"®"p*- 
usuaUy  framed  with  an  express  power  of  giving  receipts 
to  the  purchaser,  and  discharging  him  from  the  obliga- 
tion of  seeing  to  the  proper  application  of  the  purchase 


1  Co.  121  b  i  Marhw  ▼.  Smiik,  2  P. 
Wms.  200;  Orant  r,  MilU,2y,  & 
B.306. 

(a)  1  Sanders,  319 ;  Lewin,  557, 
the  Statute  of  LimitatioiiB  will  run  in 
his  ikTonr,  wbioh  it  will  not  in  the 
caae  of  an  ezpresf  trustee.  lb.  560 ; 
jms/.  Part  lY.  Chap.  YI.  'Statutes 
of  Limitation.' 

(b)  Wigg  ▼.  Wigg,  1  Atk.  382  j 
ffardingham  ▼.  NiehoOif  3  Atk.  304; 


ThurviUe  v.  Nathy  3  P.  Wms.  307. 

(c)  Lewin,  307,  309,  313  ;  Eilioti 
V.  Merriman,  2  Atk.  4 ;  S.  C.  1  W. 
&,  T.  L.  G.  51,  see  notes,  ib.  p.  68 , 
and  see  post,  p.  275.  A  trust 
authorising  a  sale  for  the  purpose 
of  re-inyesting  implies  a  power  in 
the  trustee  to  receive  the  purchase 
money  and  dincharge  the  purchaser. 
Locke  Y.  Lomas^  5  D.  &  S.  326  ;  21 
L.  J.  C.  503. 
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Stotutoiy  power 


money.  The  purchaser  is  then  discharged  from  all  re- 
sponsibility upon  payment  of  the  money  to  the  trasteee^ 
and  obtaining  their  receipts;  for  the  equitable  owners 
claiming  under  the  trust  are  bound  by  its  terms  and  con- 
ditions. Such  a  clause^  however^  does  not  exempt  the 
purchaser  irom  the  consequences  of  the  power  of  sale  not 
being  duly  exercised^  upon  a  proper  occasion  and  in  a 
proper  manner  (a);  and  it  may  happen  that  notwith- 
standing such  clause^  the  power  is  made  conditional,  as 
to  its  due  execution,  upon  the  proper  application  of  the 
money  (6). 

It  is  now  provided  generally  by  statute  23  &  24  Vict. 
to  giTe  receipta.  ^  j^g^  ^j^^^^  Crauworth's  Act,)  s.  29,  that ''  the  receipts  in 

writing  of  any  trustees  or  trustee  for  any  money  payable 
to  them  or  him  by  reason  or  in  exercise  of  any  trusts  or 
powers  reposed  or  vested  in  them  or  him  shall  be  suffi- 
cient discharges  for  the  money  therein  expressed  to  be 
received,  and  shall  effectually  exonerate  the  persons 
paying  such  money  from  seeing  to  the  application  thereof, 
or  from  being  answerable  for  any  loss  or  misapplication 
thereof/'  This  Act  extends  only  to  instruments  executed 
after  the  passing  of  the  Act  (s.  34) ;  and  the  instrument 
may  negative  or  vary  its  operation  (s.  32) .  Powers  of  sale 
expressly  given  to  trustees  by  any  instrument  may  be 
exercised  according  to  the  provisions  of  sections  1—10 
of  the  same  Act,  unless  those  provisions  are  negatived  or 
varied  by  the  instrument  (c). 


(a)  Rede  r.  Oaket,  4  D.  J.  &  S. 
606;  34  L.  J.  C.  145;  Dance  y. 
GoUingham,  42  L.  J.  C.  777  ;  L. 
B.  8  Ch.  902. 

(ft)  Doe  V.  Martin,  4  T.  B.  39 ; 
Mouffham  ▼.  Sandys,  2  Sidi.  95  ;  see 
2  Sugden  Powen,  478.  In  mort- 
gagee, in  order  to  facilitate  the 
remedy,  it  is  usual  to  provide  further 
in  express  terms  that  a  purchaser 
shall  not  be  affected  bj  tne  power 
of  sale  not  being  properly  exercised 
as  against  the  mortgagor,  or  by  any 
irregularity  in  the  sale ;  but  such  a 


proyision  would  not  protect  him 
against  the  consequences  of  actual 
notice  of  an  improper  or  irregular 
sale.  1  Prideaux  Conv.  434,  7th 
ed. ;  Jenkins  y.  Jones,  2  Giff.  99. 

(c)  As  to  the  effect  of  these  proTi- 
sions  see  1  Prideaux  Cony.  461-465, 
7th  ed. ;  the  receipt  clause  may  now 
be  safely  dispensea  with,  2  Prideaux, 
180.  See  the  previous  Act  of  Lord 
St.  Leonards,  22  &  23  Vict.  c.  35,  s. 
23,  enacting  to  the  like  effect,  but 
extending  only  to  trust  moneys 
arising  m>m  sales  and  mortgages. 
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Power  is  usually  given  to  trustees  to  convey  the  pro-  Power  to  appoint 

.       ,  ,         ,  •         /»       ii  new  tmsteea, 

perty  to  new  trustees  as  occasion  requires  for  the  purpose 
of  continuing  the  trust ;  such  power  being  generaUy 
made  exercisable  with  the  consent  of  the  cestui  que 
irusi.  In  the  absence  of  such  express  power  there  is  no 
general  power  in  the  trustees  to  transfer  the  property 
and  delegate  the  trust  {a) . 

But  the  cestui  que  I/rust  is  entitled  to  have^  at  all  times^  jariBdiotion  of 
proper  trustees  to  hold  the  estate  and  support  the  trust,  chaBoenr  to 
and  the  Court  of  Chancery  has  a  general  jurisdiction  to  of  trattees 
execute    trusts,    and    order  conveyances    of   the  trust 
property,  which  will  be  exercised  as  occasion  requires. 
It  being  a  maxim  of  equity  that  ^^  a  trust  shall  not  fail 
for  want  of  a  trustee/^  the  Court  will  supply  the  want  of 
them  when  necessary  {b). 

The  appointment  of  new  trustees  upon  occasions  of  statutory  power 
difficulty  has  been  facilitated  by  statute.  By  theappobitnew 
Trustee  Act,  1850, 13  &  14  Vict.  c.  60,  s.  32,  it  is  enacted  *""**' 
''  that  whenever  it  shall  be  expedient  to  appoint  tk  new 
trustee,  or  new  trustees,  and  it  shall  be  found  inexpedient, 
difficult,  or  impracticable  so  to  do  without  the  assistance 
of  the  Court  of  Chancery,  it  shall  be  lawful  for  the  said 
Court  of  Chancery  to  make  an  order  appointing  a  new 
trustee  or  new  trustees,  either  in  substitution  for,  or  in 
addition  to  any  existing  trustee  or  trustees,'' — ^and,  by 
the  act  to  extend  the  above  Act,  15  &  16  Yict.  c.  55,  s.  9, 
"  whether  there  be  any  existing  trustee  or  not  at  the  time 
of  making  such  order."  The  Court  may  also  make  an 
order  vesting  the  lands  in  the  new  trustees,  which  shall 
have  the  same  effect  as  a  conveyance  made  by  the  former 
trustees  for  the  same  purpose  (c). 

The  Court  will  not,  in  general,  exercise  the  power  given 
by  this  enactment,  where  there  is  an  existing  power  of 

(a)  Lewin,  192,  420,  434.  (e\  13  &  14  Yiot.  c.  60,  s.  34;  as 

{h)  lb ;    Lewin,  535,   547 ;   see  to  the  application  of  these  enact- 

BtnnH  v.  Davis,  2  P.  Wms.  316 ;  ments,  see  Lewin  on  Tnuts,  684 ; 

Bromm  ▼.  Hi^^s,  8  Ves.  670  ;  Davit  Chitty's  Statutes. 

IVutU,  L.  R.  12  Eq.  214. 

l2  — 
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appointing  new  trastees^  which  is  capable  of  exercise  (a). 
— ^The  court  may  appoint  a  new  tmstee  in  place  of  a  trustee 
residing  abroad^  without  his  consent  (b)  ;  or  in  place  of  a 
bankrupt  trustee  (c). — The  Court  may  enlarge  the  number 
of  trustees  originally  appointed  (d)  ;  and  where  a  trustee 
wishes  to  retire^  the  Court  may  appoint  the  continuing 
trustees  to  be  sole  trustees  (e). 

The  Court  in  appointing  new  trustees  has  regard  to  the 
wishes  of  the  person  who  created  the  trusty  as  appearing 
in  the  instrument  creating  it^  also  to  the  interests  of  all 
the  cestui  qvs  trusts^  and  to  the  proper  execution  of  the 
trust  (/).  As  a  general  rule,  the  Court  will  not  appoint 
a  tenant  for  life  of  the  equitable  estate,  although  such  an 
appointment  is  perfectly  valid  {g). 
sutatorj  power  By  the  23  A  24  Vict.  c.  145,  (Lord  Cranworth's  Act,) 
touSrtwith(Jat  s.  27,  a  general  statutory  power  of  appointing  new 
trustees  and  of  transferring  to  them  all  the  powers  and 
property  of  the  trust,  without  the  aid  of  the  Court,  is 
griven  in  the  terms  there  contained.  The  Act  applies 
only  to  instruments  executed  after  the  passing  of  the 
Act,  audits  application  maybe  negatived  or  varied  by  the 
instrument  creating  the  trust  (ss.  82,  34) . 


the  aid  of  fhe 
Coort. 


Tnutee  bound 
to  MwoanK. 


Claim  for  time 
and  ferrioM. 


A  trustee  may  be  compelled  to  give  an  account 
of  the  execution  of  the  trust  {h).  He  is  not  allowed  to 
charge  any  remuneration  for  giving  his  time  or  ser- 
vices,— ^a  rule  which  extends  to  all  persons  filling  a 
fiduciary  character,  as  executors,  and  the  like ;  notwith- 
standing he  may  have  rendered  the  services  in  a  profes- 
sional capacity,  as  a  solicitor.    But  the  trust  may  expressly 


(a)  Hodton^t  Settlement,  9  Hare, 
118;  20L.  J.  0.  551. 

(b)  Bignold't  Settlement,  L.  R.  7 
Ch.  Ap.  223 ;  41  L.  J.  C.  235  ;  see 
re  Blanchard,  3  D.  F.  &  J.  131 ; 
30  L.  J.  C.  516. 

(c)  Coombet  t.  Brookes,  41  L.  J. 
C.  114;  see  Bankruptcy  Aot,  1869, 
B.  117. 


id)  Tunetaira  WUl,  4  D.  &  Sm. 
421. 

{e)  Stokee  Trust,  L.  R.  13  £q. 
333. 

(/)  Re  Tempest,  L.  R.  1  Ch.  485. 

(g)  Porstery.  Abraham,  L.  R.  17 
£q.  351. 

(A)  Lewin;  448. 


SICT.  m.    §  2.   ESTATE  AND  OFFICE  OF  TBU8TEE.         149 

direct  the  allowance  of  a  remtmeration  for  time  and 
services^  professional  or  otherwise  (a). 

A  trustee  may  charge  the  expenses  actaally  incurred  ciaim  for  ex- 
by  him  in  the  protection  and  maintenance  of  the  trust  '^^'^ 
property  and  in  the  execution  of  the  trust ; — and  he  may  of  agents,  etc. 
charge  the  payment    of  agents   employed    on    proper 
occasions^  as  bailiffs^  collectors  of  rents,  solicitors,  ac- 
countants, and  the  like  {b).     He  has  a  lien  upon  the 
trust  property   for  the   amount   of  his   expenses ;   but 
agents  employed  by  him  have  no  claim  except  against 
him  personally  (c). 

A  trustee  is,  in  general,  entitled  to  be  indemnified  by  ddmtoin. 
his  cestui  que  trust  against  any  loss  or  liability  ansmg  in 
the  proper  execution  of  the  trust  {d). 


A  truBtee  is  chargeable  with  loss  occasioned  by  breach  Liability  for 
of  trust  or  by  negligetce ;  and  a  trustee  is  bound  to  the  or  negligence. 
same  care  on  behalf  of  his  cestui  que  trust  as  he  would 
take  on  behalf  of  himself  (e), 

A  trustee  is,  in  general,  liable  for  the  default,  firaud,  or  De&oK  of  agent 
negligence  of  agents  employed  by  him  (/).  But  an  ex- 
ception is  made  with  bankers,  solicitors  and  other  like 
professional  agents  employed  of  necessity  and  in  the 
ordinary  and  regular  course  of  business,  and  without  any 
personal  negligence  in  the  trustee  (g). 

But  one  of  joint  trustees  is  not  chargeable  with  the  laabiuw  for  de- 


traatee. 


(a)  1  Sanders,  373  ;  Lewin,  406- 
409;  IMhiOH  ▼.  Pett,  3  P.  Wms. 
251 ;  2  W.  &  T.  L.  C.  219,  and  see 
notes  lb. ;  Bromffhion  ▼.  Brou^htani 
6  D.  M.  &  G.  160 ;  25  L.  J.  G.  250. 

{h)  1  Sand.  374;  Uwin,  41 1,412. 

(e)  Lewin,  414.  416. 

(d)  Lewin,  417;  see  James  y. 
Maw,  42  L.  J.  0.  802,  804  ;  L.  R. 
Sjf.Jj.  328.  It  was  fonnerly-  usual 
to  insert  in  settlements  an  express 
prorision  for  the  indemnity  and  re* 
tmbursement  of  trustees,  but  it  is 
OfOw  rendefed  unnecessary  by  the  22 
k  23  Ytct.  0.  35,  s.  81.   Bee  2  Pri- 


deaox,  Conyey.  180. 

(e)  Lewin,  224 ;  Jones  y.  Lewis, 
2  Yes.  sen.  240  ;  Massey  y.  Banner, 
IJ.  &W.  241. 

(/)  StUton  y.  WUders,  L.  R-  12 
Fq.  373 ;  41  L.  J.  C.  80  ;  Bud^e  y. 
Onmmow,  L.  B.  7  Gh.  719 ;  41  L. 
J.  G.  620. 

{/)  Lewin,  194 ;  Massey  y. 
Banner,  supra  ;  C lough  y.  Bond,  3 
M.  iV  G.  490 ;  Johnston  y.  Newton^ 
11  Hare,  160;  22  L.  J.  G.  1039; 
Sutton  y.  Wilders,  supra,  p.  377  ; 
Be  Bird,  L.  R.  16  £q.  203. 
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neglect  or  default  of  another.  Each  is  bound  to  join  in 
all  acts  in  execution  of  the  trusts^  and  therefore  upon  a 
joint  receipt  he  can  be  charged  only  with  so  much  of  the 
trust  property  or  its  produce  as  has  come  to  his  hands ; 
unless  fraud  or  negligence  can  be  charged  against  him 
personally  (a). 

TruBteemnst  It  is  a  general  principle  of  equity  that  a  trustee  shall 

ftooount  for  pto«  .  t  *  tf  e*     t*  t  . 

fltaof  inut. '  uot  acquirc  to  himself  any  pront  &om  the  trust.  Wnat- 
ever  profit  or  benefit  may  accrue  from  the  trust  or  trust 
property  is  impressed  with  the  eame  trast,  and  most  be 
accounted  for  to  the  ceatwi  que  trust  (6). 

proflu  made  by       Accordingly^  a  trustee  who  employs  the  trust  property 

iiM  of  tmst  pro>    M  ..  i«i*  -i-ii* 

perij.  for  any  busmess  or  purpose   of  his   own^   while  he  is 

liable  for  all  losses^  may  be  compelled  to  account  to  Uie 
cestui  que  trust  for  all  the  profits  actually  made  by  such 
use  of  the  property  (c) ;  nor  can  he  set  off  such  profits 
against  loss  upon  other  portions  of  the  trust  funds  for 
which  he  is  responsible  {d). 
f.nai».of  Upon  the  same  principle  if  a  trustee  for  sale  purchase 

byteMtoe?^  the  trust  property  for  himself^  (unless  by  leave  of  the 
Courts)  the  sale  may  be  set  aside  at  the  suit  of  the  cestui 
que  trust  (e) .  "  The  Court  will  set  aside  every  sale  out 
of  Court  to  a  trustee,  and  will  further  fix  him  with  the 
price  he  proposed  to  give  in  the  event  of  the  property  not 
fetching  more  upon  a  resale  "  {/).  If  he  has  resold  at 
an  advance,  he  may  be  compelled  to  account  for  the  excess 
above  what  he  himself  gave  {g), 

(a)  1  Sanders,  375  ;  Lewin,  200.       in  business  after   a  dissolution  of 

(b)  Lewin,  211 ;  TFeibb  v.  Earl  of      partnership. 

Shaftetbwry,  7  Yes.  488;  Sugdeny.  {d)    Wills  v.  Oresham,  2  Draw. 

Cropland,  3  Sm.  k  G.  192 ;  26  L.  258  ;  23  L.  J.  0.  667. 

J.  C.  663.  {e)  1  Sanders,  362 ;  Lewin,  335 ; 

(e)  2  W.  &  T.  L.  C.  233, in  notes  Pox  v.  Mackreth,  2  Bro.  C.  0.  400; 

to  Robinson  t.  FeU ;  Lewin,  213 ;  1  W.  &  T.  L.  G.  104. 

Docker  v.  Somes,  2  M.  &  K.  655  ;  (f)  Tennant  v.  Trenchard,  L.  IL 

see  Burdiok  v.  Oarrick,  L.  B.  5  Gh.  4  Oh.  587,  546  ;  as  to  the  terms  on 

233 ;  Vjfse  t.  Foster,  L.  B.  8  Gh.  which  the  sale  will  be  set  aside,  tea 

309,  333 ;  42  L.  J.  G.  245,  251 ;  Lewin,  840. 

Knox  T.  Qye,  L.  B.  5  H.  L.  656 ;  (ff)    Fos    v.     Maehrsih,    supn ; 

cases  of  partnership  assets  retained  Lewin,  343. 
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So^  if  a  tmcitee  buy  in  an  incumbrance  or  charge  upon  Porohue  of  in- 
the  trust  property  for  less  than  is  due  upon  it^  he  will  be  trastee. 
deemed  to  hold  it  as  trustee^  with  a  lien  or  charge  for 
his  own  benefit  only  to  the   extent  of   his   purchase 
money  (a). 

Upon  the  same  principle  the  trustee  of  a  renewable  Kenewai  of  lewe 

,         .  ,  by  inutoo. 

leasehold  who  takes  a  renewal  in  his  own  name^  will  be 
compelled  to  hold  it  upon  the  trusts  of  the  former 
lease  (&).  A  tenant  for  life,  though  not  bound  to  renew 
leaseholds^  if  he  does,  is  considered  as  a  trustee,  and 
holds  the  renewed  interest  upon  the  trusts  of  the  settle- 
ment (c). 

A  trustee  may  purchase  the  interest  of  his  cestui  que  PnrdhMefrom 
trust;  but  the  burden  of  proving  the  fairness  of  the 
transaction,  if  it  be  called  in  question,  lies  upon  him, 
which  if  lie  fail  in  doing,  the  sale  may  be  set  aside  {dj . 

The  doctrines  above  stated  as  to  trustees  apply  generally  penou  m^fidu. 
to  all  persons  standing  in  a  fiduciary  position  relatively  to 
the  person  by  or  on  behalf  of  whom  the  property  is  sold, 
as  executors,  solicitors,  or  agents  {e).  But  a  tenant 
for  life  is  not  in  a  fiduciary  position  relatively  to  the 
remainderman,  as  regards  a  purchase  from  their  trustees 
under  a  power  of  sale ;  although  his  own  consent  be  re- 
quired for  an  exercise  of  the  power  (/).  And  a  mort- 
gagee may  buy  from  the  mortgagor  or  from  a  prior 
mortgagee  (gr). 


ciurjr  poation. 


8 


fa)  Lewin,  212. 

[h)  Ketch  T.  Sandford,  Cto.  Gh. 
61 ;  1  W.  &  T.  L.  C.  39  ;  as  to  the 
du W  of  trasteei  to  renew  leeseholdfl, 
see  Lewin  270 ;  as  to  the  apportion- 
ment of  the  costs  of  the  renewal 
amongst  the  beneficial  owners,  see 
lb.  277  ;  Bradford  t.  Browi^ohn, 
L.  R.  8  Ch.  711  ;  r0  Wood'aSHate, 
L.  R.  10  Sq.  572.  See  the  statutory 
powen  of  renewal  giren  bj  Lord 
Oranworth's  Act,  28  &  24  Vic. 
c  145,  ss.  8,  9,  and  28  &  24  Vict, 
c  124,  ss.  85-38. 

{€)  Lewin,  270 ;  Stone  t.  Theed, 


2  Bro.  0.  C.  248. 

(d)  Lewin,  337;  Luff  t,  Lord^ 
34  BesT.  220  ;  Oray  t.  Warner^  42 
L.  J.  C.  656 ;  L.  B.  16  Sq.  577. 

(tf)  Lewin,  339 ;  1  W.  A  T.  L.  C. 
143,  notes  to  Fox  y.  Maekreth ;  see 
Gueit  T.  Smythe,  L.  B.  5  Ch.  651. 

(/)  Howard  t.  Jhteane^  T.  &  B. 
81 ;  Dioeouiom  v.  Talbot,  L.  B.  6 
Ch.  82. 

{/)  Knight  y.  Marjorihank$^  2 
Mac.  &  G.  10 ;  KirkwoodY.  Thomp^ 
ton,  34  L.  J.  C.  806,  601 ;  bat  see 
Ford  y.  Olden,  L.  B.  8  Bq.  461 ) 
86  L.  J.  C.  651. 
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PART  n. 


ESTATES  IN  LAND. 

Ghafteb  I.     The   Limitation    of   £)states    as    to 

quantity. 
11.     The  Limitation  of  Future  Estates. 

EsteteB  in  i»ad.       Property  in  land  is  divided  into  estates  or  interests 
'  measured  by  the  quantity  or  duration  of  the  use  and 
^Mtotimeof    enjoyment;  and  such  estates^  in  regard  to  the  time  of 
eommeno«m    .  ^jQ^umgnQ^jneu^^  m^y  be  either  in  possession  or  future. 

Accordingly  this  part  is  divided  into  two  chapters 
treating  respectively,— of  the  limitation  of  estates  as  to 
quantity  or  duration,— of  the  limitation  of  future 
estates  (a). 

Th«  limitotion  of     Estatos  are  defined  and  ascertained  by  the  terms  of 
******"'  limitation  in  which  they  are  legally  expressed  and  con- 

veyed.— "  It  is  the  province  of  a  limitation  to  mark  the 
period  or  event  for  the  commencement,  and  the  time  of 
continuance  or  duration  of  an  estate,   either  by  years, 
lives,   or  the   series  of   heirs;   also    the    determinable 
qualities  of  an   estate ;  as  for  twenty-one  years,  if  A. 
should  so  long  live,'^  etc.  (i). 
DiatiBotion  be-        The  usc  of  words  in  limiting  or  defining  an  estate 
limitatioii  and     roquires  to  be  carefully  distinguished  in  practice  from  the 
ohue.  use  of  words  in  appropriating  the  estate  to  the  purchaser^ 

as  the  person  is  commonly  called  to  whom  the  estate  is 

(a)  See  anU^  Introduction,  p.  9.        {h)  Preeton'a  Shepp.  Touch.  117. 
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destined.  Many  words,  as  *'  heirs/' "  issue/' "  children/' 
etc.,  are  capable  of  a  double  import,  as  words  of  limitation 
and  words  of  purchase ;  and  they  are  often  used  ambi- 
guously, especially  in  wills.  The  rules  of  construction 
occasioned  by  such  cases  of  ambignity  form  a  considerable 
part  of  the  law  of  limitation  of  estates,  and  will  be  found 
in  the  proper  places  in  the  following  pages. 

The  word  purchase  {perquisitio)  is  applied  in  law  to  any  icevungof 
lawful  mode  of  acquiring  property  by  the  person's  own 
act  or  agreement,  as  distinguished  from  acquisition  by  act 
of  law,  as  descent,  escheat  and  the  like.  A  purchase  in 
the  above  sense  includes  acquisition  not  only  under  a 
contract  of  sale  for  a  valuable  consideration,  but  also  by 
gift  or  ¥rithout  consideration,  and  by  devise  (a).  ^ 

The  various  estates  which  may  be  limited  or  created  in 
land  may  be  conveniently  treated  in  the  order  of  their 
magnitude  or  duration,  and  accordingly  will  form  the 
subjects  of  the  sections  in  which  the  first  chapter  of  this 
part  is  divided. 

But  the  terms  of  limitation  vary  in  construction  and  Variatiaiuof 
effect  as  applied  under  the  different  systems  of  common 
law  and  customary  law,  of  uses  executed  by  the  statute 
and  trusts  administered  in  equity.  They  also  vary  with 
the  occasion  of  use,  as  employed  in  contracts,  conveyances 
inter  vivos,  and  wills.  Therefore,  to  complete  the  view 
of  estates,  it  is  necessary  to  collect  the  rules  and  doctrines 
of  limitation  as  they  appear  in  the  above  systems  and  as 
they  are  applied  in  different  instruments. 

The  common  law  of  freehold  tenure  is  adopted,  gene-  stwidMiinUA 
rally,  as  the  standard  rule  of  limitation  and  construction,  Uw. 
and  is  followed  in  the  other  systems  of  estates,  but  with  the 
modifications,  if  any,  allowed  or  required  by  the  quality  of 


(a)  Lit.  •.  12 ;  Co.  Lit.  IS  b;  2      of  the  tenu  disooMad  in  AMketo  t. 
Blackit  Com.  Ml ;  tee  the  meaning      Mooik,  L.  R.  17  £q.  426. 
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the  estate  and  the  occasion  of  application;  and  npon 
this  principle  the  contents  of  the  following  sections  are 
for  the  most  part  arranged.  The  roles  there  laid  down 
may  be  considered  of  general  application^  unless  qualified 
by  the  context^  or  unless  some  exception  or  modification 
be  expressly  noticed  (a). 

(0)  Ab  to  ciutomary  estates,  see      ums,  ante,  p.  Ill;  as  to  equitable 
anUf  p.  80  ;   as  to  lunitations   of      estates,  ante,  p.  189. 
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CHAPTER  I. 

THE  LIMITATION   OP  ESTATES  AS  TO 

QUANTITY. 

Section  I.  Fee  simple. 

n.  Fee  taiL 

III.  Estates  for  life. 

IT.  Estates  for  years. 

y.  Tenancy  at  wilL 

YL  Conditional  limitations  and  conditions. 

yn.  Equitable  estates  and  interests  in  land. 

Section  I.     Feb  Simple. 

§  1.    The  limitation  of  a  fee  simple  in  oonyeyancee. 
§  2.    The  limitation  of  a  fee  simple  in  wills. 

§  1 .    The  Likitation  oi  a  fee  sni fle  in  conyetances. 

Fee  simple — ^limitation  to  **  heirs  *'  neeessaiy  to  pass  a  fee— excep- 
tions to  the  rule. 

Bule  in  SkeUe^i  case. 

limitation  to  *' heirs"  as  purchasers — imports  fee  simple — de- 
scendible from  ancestor — ^limitation  to  heirs  of  grantor. 

Meaning  of  "heir"  as  word  of  purchase— heir  not  ascertained 
until  death  of  ancestor — ^presumptirely  means  heir  at  law — 
**  heir  male  " — "  heir  now  living." 

A  fee  simple  is  the  largest  estate  known  to  the  law.  Fee  simpu 
The  term  fee  here  signifies  inheritance^  an  estate  that  is 
heritable  or  descends  to  heirs ;  and  simple^  that  it  descends 
to  the  heirs  general^  without  any  restriction  of  the  course 
of  inheritance  {a). 

In  ccnveyanceg  at  common  law^  a  fee  simple  is  limited 

(a)  Lit  s.  1, 11 ;  Co.  Lit.  1  i,  2  a ;  2  Blaoktt.  Com.  106 ;  ante,  p.  88. 
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to  A.  and  his 


Liinttati(m  to  in  the  terms  ''  to  A.  and  to  his  heirs/'  the  technical  limi- 
swytopMsa  tation  to  the  '^ heirs''  being  necessary  to  make  a  fee  or 
estate  of  inheritance.  A  conveyance  "  to  A./'  or  *'  to  A. 
for  ever/'  or  "  to  A.  and  his  assigns  for  ever/'  or  the 
like^  without  the  limitation  ^'  to  his  heirs/'  gives  only  an 
estate  for  life^  for  want  of  the  words  of  inheritance  (a). 
toA.«rhiBhdn.  So^  a  grant  to  A.  or  his  heirs  conveys  to  A.  only  an 
estate  for  life  (b) ;  but  a  grant  to  A.  or  his  heirs^  to  hold 
to  him  a/nd  his  heirs  is  a  fee  (c). 

A  grant  to  A.  and  to  his  "  heir/'  would,  it  seems^  give  a 
fee  simple^  the  word  '  heir^'  though  in  the  singular  num- 
ber^ being  construed  as  nomen  collectivwm,  including  the 
heir  and  his  heirs  ((2). 

Some  apparent  exceptions  may  be  found  to  the  rule 
that  a  limitation  to  '^  heirs"  is  necessaiy  to  pass  a  fee, — 
as  where  the  word  "  heirs  "  is  included  in  the  limitation 
by  reference  to  another  instrument  containing  it, — or  by 
reference  to  a  former  limitation  in  the  same  instrument, 
as  by  the  phrase  in  formd  prcedictd  (e). 

Exceptions  to  the  rule  occur  with  copyholds  in  some 
manors  where  by  special  custom  equivalent  expres- 
sions are  used ;  thus  the  words  sequels  in  rights  sibi  et 
suiSy  sibi  et  assignaUs,  or  to  him  and  his,  are  in  some 


BxocptioDS  to 
the  role. 


£zo0pti< 


iontbj 
outom* 


(0)  See  ante,  p.  84 ;  Lit.  h.  1, 
288,  465,  468.  469 ;  Go.  Lit.  9  a, 
20  a.  **  Eov  if  a  man  purchase 
lands  by  thes^  words,  to  hare  and 
to  hold  to  him  for  erer ;  or  by  these 
words,  to  hare  and  to  hold  to  him 
and  his  assigns  for  ever ;  in  these 
two  cases  he  hath  bat  an  estate  for 
term  of  life,  for  that  there  lack 
these  words  '  his  heirs,'  which  only 
make  an  estate  of  inheritance  in  all 
feoffments  and  grants.*'     Lit.  s.  1. 

{h)  Co.  Lit.  8  d ;  5  Co.  112  a, 
MaUory't  Cote. 

(c)  1  Yes.  sen.  411,  Wright  t. 
Wright ;  being  construed  aooording 
to  the  hab9wdum^  see  poii.  Part  lY. 
Chap.  T.    '  OouTeyances.' 

(tf)   Hargrave's  note  (4)  to  Go. 


Lit.  8  h ;  AmbL  457,  per  Eyre,  C. 
J.,  oommenting  on  Co.  Lit.  8  d, 
22  a. 

(e)  Co.  Lit.  20  h ;  also  in  releases 
of  certain  kinds  to  a  person  already 
seised  in  fee,  as  by  one  joint  tenant 
to  another,  see  pott^  Part  IT.  Chap. 
L  *  Conyeyance.'  In  partitions 
and  exchanges  which  do  not  alter 
or  aflPert  the  title,  see  poH^  Part  V. 
Chap.  I.  *  Joint  tenancy.'  In  grants 
to  corporate  bodies  and  their  suc- 
cessors, haying  perpetual  succession, 
see  post  J  Part  V.  Uhap.  II.  *  Coipo- 
rations.'  And  in  some  other  cases 
now  obsolete.  ^Co.  Lit.  9  b.  The 
word  ''  heirs  "  as  a  word  of  purchise 
imports  a  fee  without  adding,  and  to 
their  heirs.  '^obpoU,  p.  167. 
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instances  the  cnstpmary  form  of  limiting  an  inheritance 
in  copyhold  (a). 

The  limitation  *'  to  A.  for  life^*  and  the  limitation  "  to  Bnieia  sheiiey's 
A/^  being  equivalent^  a  limitation  ^Ho  A.  for  life  and 
afterwards  to  his  heirs/^  or  ^^with  remainder  to  his 
heirs,*'  or  any  like  expression  importing  that  after  the 
decease  of  A.  his  heirs  are  to  take  according  to  the  rules 
of  inheritance,  is  construed  as  equivalent  to  the  limita- 
tion ^^to  A,  and  to  his  heirs/'  and  conveys  to  A.  an 
estate  in  fee  simple.  This  is  the  simplest  application 
of  the  rule  in  Shelley^s  case  (b). 

The  word  "  heirs  "  or  "  heir  "  may  be  used,  not  as  a  Limiutioii  to 
word  of  limitation  of  estate,  but  as  a  word  of  purchase  chMeJ?.'*"' 
or  designation  of  the  purchaser ;  as,  where  a  limitation 
is  made  to  the  *^  heirs ''  of  a  person  without  any  pre- 
ceding estate  being  given  to  the  ancestor  to  which  the 
word  can  be  referred  as  a  term  of  limitation,  it  must  be 
taken  as  a  term  of  purchase  (c) . 

The  consti:nction  of  the  limitations  ''  to  A.  and  to  his  LimitaUontoA. 
heirs'*  or  ''to  A.  for  life  with  remainder  to  his  heirs  "  being  dead. 
or  to  the  like  eflFect,  is. not  altered  by  the  fact  of  A.  being 
dead  at  the  time  of  making  the  limitations ;  they  import 
a  fee  simple  in  A.,  and  are  then  merely  void  of  effect 
by  reason  of  his  non-existence,  and  his  heirs  take 
nothing  (d). 

The  word  "  heirs  "  used  as  a  word  of  purchase, "  imports  Limitation  to 
an  estate  in  fee  simple  without  any  superadded  words  of  afM^m^ 
limitation.     According  to  Coke, — "  where  the  remainder  limitation. 
is  limited  to  the  right  heirs  of  B.  it  need  not  be  said,  and 
to  their  heirs ;  for  being  plurally  limited,  it  includeth  a 
fee  simple,  yet  it  resteth  but  in  one  by  purchase"  {e). 

(a)  4  Co.  29  i ;  Soriven  on  Cop.  {o)   See  above  ;    Co.  Lit   10  a ; 
99 ;  lee  mUs,  p.  80.  see  Cholmondeley  v,  Clinton,  2  Mer. 

(b)  Ante,  p.  34;  the  rnle  will  be  171. 
mora  taUlj  stated  and  explained  in  (<0  1  P-  Wms.  397, 400,  in  <?oo<f • 


treating  of  mntinden,  see   po«/,      riffMr,  Wri^hL 
Chap.  II.  Sect.  I.  (e)  Co.  Lit.  10  a. 
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The  word  '  heir '  in  the  singular^  as  a  designation  of 
the  purchaser,  has  not  the  same  effect  in  a  deed  and 
requires  further  words  of  limitation  to  pass  the  fee  (a). 
Deaoenttobe  By  the  Inheritance  Act,  8  A  4  Will.  IV.  c.  106,  s.  4,  it 
toM^d  from  the  jg  enacted  ^'  that  when  any  person  shall  have  acquired 
any  land  by  purchase  under  a  limitation  to  the  heirs  of 
any  of  his  ancestors,  contained  in  an  assurance  executed 
after  31  December,  1833, — such  land  shall  descend,  and 
the  descent  thereof  shall  be  traced  as  if  the  ancestor 
named  in  such  limitation  had  been  the  purchaser  of  such 
land  (6). 

Limitation  to  -^  porsou  could  uot  by  auy  common  law  assurance 

beinofgrMitor.  jj^^q  f^  q^,^  JjqJj,    ^  purchaser;    the  limitation   of  a 

remainder  to  his  own  heirs  was  inoperative,  and  he  re- 
mained entitled  as  of  his  former  estate.  By  the  statute 
3  &  4  WilLIY.  c.  106,  s.  3,  such  limitation  (in  any  assur- 
ance executed  after  31  December,  1833)  has  the  effect 
of  vesting  the  estate  in  him  as  a  purchaser  and  not  as 
his  former  estate  (c) . 

Meaninff  of  heir  The  designation  of  a  person  as  "  heir  '*  is  necessarily 
otuM.  **  ^^'  uncertain  until  the  death  of  the  ancestor ;  for  there  can 
Heir  not  bc  uo  heir  to  a  living  person ;  as  expressed  in  the  maxim, 

ascertained  until  ,    ,  .         <  •      /  tv 

death  of  ances.    nemo  681  hcBTes  mventis  (a). 

ulirpresump.         It  prosumptivcly  moaus  the  heir  at  law,  and  not  the 

hJii  at"iSir       customaiy  heir,  even  where  the  land  conveyed  is  subject 

to  gavelkind  or  other  customaiy  rule  of  descent  (c). 

Heirquaiiiiedby      Additional  words  of  description  may  further  partica- 

Ha^'maie"        larisc  the  heir  intended  as  purchaser,  as  heir  male,  under 

which  designation  in  a  deed,  it  seems,  the  purchaser 

must  answer  the  condition  of  being  the  very  heir  and  a 

(a)  2  M.  &  Or.  387,  Qhambert  v.  (d)  Co.  Lit.  8  h,  22  h. 

Tayfor,  but  in  a  will,  Bee  j90»i,  p.  160.  (e)  Go.  Lit.  10  a;  anU,  p.  25; 

(6)  See  jpott,  p.  173 ;  and  906poH,  so  in  devises  to  the  heir,  Thorpe  y. 

Part  lY .  Chap.  IIL     *  Descent.'  Oiomi,  2  S.  &  O.  90 ;  23  L.  J.  C. 

(c)  See  ante,  p.  52 ;   as  to  uses  286 ;  Sladen  t.  Sladen,  2  T.  &  H. 


limited  to  the  heir  of  the  grantor,      369 ;   31  L.  J.  C.  775  ;    and 
see   onto,   p.  115,   and   see  pott,      Hawkins  on  Wills,  168  ;  2  Jannaii 
Chap.  XL  Sect.  XL     '  Future  XTses.'      on  Wills,  1. 
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male ;  so  with  a  limitation  to  an  heir  female.  Thns^  under 
a  limitation  by  deed  to  the  "  heir  female  ''  of  A.,  if  A. 
die  leaving  a  son  and  a  daughter^  the  son  cannot  take  be- 
cause^ though  heir^  he  is  not  female^  nor  can  the  daughter 
take  because,  though  female,  she  is  not  heir  {a)  •  The  addi-  Heir  now  liviog. 
tional  description  may,  however,  qualify  the  meaning  of 
the  word  'heir,'  as  in  the  designation  of '  heir  now  living/ 
which  in  the  life  of  the  ancestor  can  only  mean  the  heir 
then  apparent  or  presumptive  (&).  The  purchaser  under 
such  restrictive  descriptions  of  .heir  will  take  only  an 
estate  for  life  unless  there  be  further  words  of  limitation 
to  give  him  the  fee  (c) . 


§  2.    Limitation  of  Fee  Simple  in  Wills. 

BeriM  to  "  heirs  *'  u  word  of  limitation.  « 

Bole  in  Shelley's  case  applied  to  wills. 

Devise  to  **  heirs  "  as  derisees — imports  fee  simple — deeoendihle 
from  ancestor — devise  to  testator^s  own  heir. 

Meaning  of  "  heir,"  as  designation  of  derisee — "  heir  **  with  addi- 
tional description — "  heir  "  quaUfled  bj  description. 

Derise  without  words  of  limitation  under  the  Wills  Act,  passes 
fee  simple — ^not  under  the  Wills  Act,  passes  estate  for  life, 
unless  oontrarj  intention  appear. 

Devise  without  words  of  limitation,  passing  fee  simple  by  ap- 
parent intention — devise  of  estate,  property,  etc. — in  fee 
simple,  for  ever,  etc. — devise  of  power  of  disposition — fee 
simple  implied  from  devise  over — implied  from  charge 
on  devisee. 

Devise  to  trustees  passes  fee  simple,  unless  definite  estate 
limited — estate  limited  by  purposes  of  the  trust. 

A  devise  "  to  A.  and  to  his  heirs''  receives  the  same  Devise  to 
construction  as  a  limitation  in  like  terms  in  a  deed^  and  of  hmiuaon, 

(a)  Co.  Lit.    24  b;    Hargrave's  of  the  body,"  see  jmw^,  p.  173. 
note  (Z)  ib. ;  Co.  Lit  164  a  ;  Har-  {b)  Chamben  v.  Taylor^  2  \fy.  & 

grave's  note  (2)  ib. ;  as  to  the  ex-  Cr.  376 ;   Jamet  v.  kickardton^  1 

preasion  "  heir  male  "  in  a  will,  see  Vent.  334 ;  2  ib.  311. 
poHt  p.  163, 176 ;  as  to  "  heir  male  (c)  Ohambera  v.  Tojfhr,  supra. 
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to  A.  Mid  hit 
heir. 


to  A.  or  his 
hein. 


to  A.  and  his 
hoin  daring 
their  Htm. 


confers  a  fee  simple  (a).  A  devise  to  A.  and  to  his 
''heir^'  (in  the  singular)  has  the  like  effect,  the  word 
heir  being  constmed  as  nomen  colleetivum  to  include 
the  heirs  of  such  heir  (6) . 

A  devise  ''to  A.  or  his  heirs"  is  read  as  ''to  A. 
and  his  heirs/*  and  gives  a  fee  simple  to  A.,  and  no 
substitutional  gift  to  his  heirs ;  consequently,  upon  the 
death  of  A.  in  the  lifetime  of  the  testator  the  devise 
would  lapse,  and  the  heirs  would  take  nothing  (c). 

A  devise  "  to  A.  and  his  heirs,  during  their  lives  '* 
creates  a  fee  simple,  the  words  "  during  their  lives  *'  ex- 
pressing merely  the  fact  that  the  enjoyment  of  an  estate 
of  inheritance  can  only  last  during  life  (d). 


case. 


RaieinBhettey's  The  rulc  iu  Shelley's  case  applies  to  limitations  in 
wills ;  accordingly,  if  a  devise  be  made  to  A.  for  life, 
and  be  followed  by  a  devise  by  way  of  remainder  to  the 
heirs  of  A.,  the  word  "  heirs  *'  is  construed  as  a  word 
of  limitation,  and  not  as  a  designation  of  the  devisee, 
and  is  referred  to  the  estate  of  the  ancestor  (e). 


DeTiseto 
**  heirs  "as 
deriseea. 


Imports  fee 
simple. 


The  words  "  heir  "  or  "  heirs ''  may  be  used  as  a  word 
of  purchase  designating  the  devisee ;  as  where  there  is 
no  previous  devise  to  the  ancestor  to  which  it  can  be  re- 
ferred as  a  term  of  limitation  (/). 

A  devise  to  the  "  heirs  "  of  A.  or  to  the  "  heir  *'  of  A. 
(in  the  singular)  confers  a  fee  simple  without  further 
words  of  limitation  ;  "  heir ''  being  generally  construed  in 
a  will  as  nomen  collectivwm  embodying  fche  heir  and  his 
heirs  {g). 


(a)  AnUf  p.  166. 

(b)  2  Jarman  on  Wills,  2 ;  anie, 
p.  156. 

(c)  1  Jarman,  452 ;  Hawkins,  180 
see  JUad  t.  Snell,  2  Atk.  642 
Wright  y.  Wriffht,  1  Yes.  sen.  409 
Oreentomf  y.  Oreemoojff  2  D.  F.  &  J 
128;  29  L.  J.  0.601. 

(d)  Doe  T.  SUnlake,  12  East,  515 
ana  see  Htigo  y.  WillianUf  41  L.  J 


G.  661 ;  L.  B.  14  Kq.  224. 

(0)  See  anto,p.  34, 157 ;  Fearne,  C. 
B.  186  ;  see  further  as  to  the  applica- 
tion of  the  rule  to  wills,  posit  Chap. 
II.  Sect.  III.  *  Future  Deyises.'  2 
Jarman  on  Wills,  241. 

(/)  See  ante,  p.  157. 

(^)  Jnie,  p.  157  r  ^  Jarman  ou 
Wills,  2. 
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The  statute  3  &  4  Will.  IV.  c.  106^  s.  4^  enacts^  to  the  DeMendibiefttnn 
same  effect  as  above  stated  with  deeds^  "  that  when  any 
person  shall  have  acquired  any  land  by  purchase  under  a 
limitation  to  the  heirs  of  any  of  his  ancestors^  or  under  any 
limitation  having  the  same  effect^  contained  in  a  will  of 
any  testator  who  shall  depart  this  life  after  31st  December, 
1833^ — such  land  shall  descend^  and  the  descent  thereof 
shall  be  traced  as  if  the  ancestor  named  in  such  limitation 
had  been  the  purchaser  of  such  land^'  {a). 

A  devise  to  the  testator's  own  heir  or  heirs  of  landDeriMtotarta. 
which  the  heir  would  have  taken  by  descent^  was  con-       ^^ 
sidered  at  common  law  to  be  merely  descriptive  of  his 
title  by  descent^  and  the  heir  took  the  land  in  fee  simple 
by  descent  and  not  as  devisee.     But  by  the  statute  3  &  4  HeirukMM 
Will.  IV.  c.  106  (the  Inheritance  Act),  s.  3,  it  was  enacted 
'^that  when  any  land  shall  have  been  devised  by  any 
testator  who  shall  die  after  the  31st  December,  1833,  to 
the  heir  or  to  the  person  who  shall  be  heir  of  such  testa- 
tor, such  heir  shall  be  considered  to  have  acquired  the 
land  as  a  devisee  and  not  by  descent''  (6). 


The  word  ''heir"  as  used  in  a  will  to  designate  the  icMam^or 
devisee,  is  to  be  construed,  in  general,  according  to  its  nfttingthe      '' 
strict  technical  meaning  as  the  person  ascertained  upon 
the  death  of  the  ancestor  to  take  an  inheritance  of  free- 
hold tenure  by  the  rules  of  common  law ;  and  that^  though 


(a)  Amie,  p.  l&S ;  and  see  as  to 
this  enactment,  post,  p.  172. 

{b)  "A  leading  principle  which  the 
authorities  seem  clearly  to  establish 
is  that  whenerer  a  deviie  gires  to 
the  heir  the  same  estate  in  quality 
as  he  would  hare  by  descent,  he 
shall  take  by  the  UUier,  which  is  the 
title  most  fiiTonred  by  the  law ;  and 
that  merely  charging  the  estate  with 
debts  or  legacies  will  not  break  the 
descent.*'  nargraye's  note  (2)  to 
Co.  Lit  12  ft ;  1  Jamum  on  Wills, 
67 ;  Doe  t.  Jtmmis,  1  B.  &  Aid. 
680.  Whethr  ander  the  new  law 
the  heir  can  disclaim  the  derise  and 


rely  upon  his  title  by  descent,  see 
Doe  T.  Smyth,  6  B.  &  C.  112; 
Bieiley  j.  Bickley,  L.  B.  4  Eq.  216. 
"  The  legal  import  of  a  limitation 
by  will  to  the  heirs  or  rieht  heirs 
generally,  (as  distinguishea  from  a 
devise  to  the  indiyidual  heir,)  of  the 
testator,  which  does  not  appear  to 
be  altei^dd  by  the  Act,  is  equivalent 
to  a  declaration  of  intestacy  as  re- 
gards the  estate  to  which  it  applies." 
1  Hayes  Conv.  318,  5th  ed. ;  it  has 
the  negative  effect  of  exduduig  it 
from  a  residuary  devise.  lb.  p. 
315 ;  Robifiton  v.  Knight,  2  £den, 
155. 
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the  land  devised  be  of  customary  tenure  with  a  different 
rule  01  descent  (a). 

The  word  '^  heir ''  may  be  used  to  designate  the  devisee 
ti(ni.  With  some  additional  description^  and  m  such  case  also 

the  general  rale  is  that  the  word  ^'  heir  '^  is  to  be  construed 
in  its  strict  legal  sense^  unless  a  clear  intention  to  the 
oontraiy  be  manifested  in  the  wiU  :-Thu8,  a  devise  to  the 
testator's  '^  heir  of  his  name  "  means  the  very  heir,  as 
well  as  of  the  name^  and  the  devisee  must  satisfy  the 
double  description  (&).  So^  a  devise  ^^to  the  right  heirs 
of  me  (the  testator)  my  son  excepted^''  was  construed  as 
requiring  the  devisee  to  be  the  veiy  heir  of  the  testator 
and  not  his  son,  which,  whilst  the  son  was  Hving,  was 
impossible,  and  the  devise  was  held  void  {c) . 

But  the  strict  meaning  of  the  word  ^'  heir,"  as  a  desig- 
nation of  the  devisee,  may  be  qualified  by  the  additional 
words  of  description  according  to  the  manifest  intention  ; 
as  in  the  case  of  a  devise  to  the  "  heir  now  living  '^  of  a 
person,  which  must  be  taken  to  mean  the  heir  apparent 
or  presumptive  {d) .  So,  a  devise  to  the  heirs  of  a  woman, 
"  as  if  she  had  continued  sole  and  unmarried,^'  excludes 
the  lineal  heirs  {e).  And  a  testator  may  by  the  context 
of  his  will,  expressly  name  or  impliedly  point  out  the 
person  whom  he  intends  as  devisee  under  the  designation 
of  heir ;  and  such  intention  must  prevail  (/). 

Upon  the  same  principle  of  conforming  the  construction 
to  the  intention,  the  words  "  heir  male  *'  or  "  heirs  male  " 


HairatuQifled 

byadoitioiuU 

dMcripUoii. 


Heirmato. 


(a)  See  anf£,  p.  158;  2  Jannau 
on  Wills,  1,  21. 

(b)  Counden  y.  Gierke,  Hob.  29, 
see  Hargraye's  note  (3)  to  Co.  Lit. 
24  b ;  WHghton  t.  Mcusavlay,  14 
M.  &  W.  214,  see  per  Parke,  B.  ib. 
231  ;  and  see  Pearee  y.  Vincent ,  2 
M.  &  E.  800;  2  Keen,  230 ;  as  to 
the  constructions  which  may  be  put 
upon  the  word  "name"  in  such 
devises,  see  2  Jarman  on  Wills,  61. 

(e)  Goodtiile  y.  Puffh,  Feame,  G. 
B.  App.  678 ;  3  Bro.  P.  C.  Toml. 
454 ;  3  Mer.  848,  described  as  ''  an 


extraordinary  decision,*'  in  wliich 
"we  trace  but  yery  faintly  the 
anxiety  generally  imputed  to  judicial 
expositors  of  wills,  ui  rtt  moffit 
valeat  quampereat"  2  Jarman  on 
Wills,  21. 

(d)  Jamee  y.  Hickardetm,  1  Yent. 
334;  2  Ib.  311;  Chambers  y. 
Taylor,  2  M.  &  Cr.  376;  anie^ 
p.  159. 

{e)  'irooimon  y.  Smith,  L.  B.  6 
Ex.  291 ;  7  Ib.  271 ;  40  L.  J.  Ex. 
161 ;  41  Ib.  114. 

(/)  2  Jarman  on  Wills,  18. 
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used  in  a  will  as  designating  the  deyisee  are^  in  general, 

construed  to  mean  the  heir  male  of  the  body  or  heir  in 

tail ;  and  not  the  yeiy  heir  being  a  male,  according  to  the 

stricter  construction  required  in  a  deed  (a).     So  "heir  Heir  n»ie  of  the 

male  of  the  body  *'  is  construed  to  mean  the  heir  in  special  ^*^^' 

taQ  male,  that  is^  the  heir  traced  through  males^  and  not 

the  heir  of  the  body  or  in  tail  general,  being  a  male  (b). 

Devises  without  words  of  limitation  are  subject  to  dif-  dotIm  without 

n  t  1  J •       1  it  ^  •      '"n         1  •   1     "1  words  of  linuta* 

ferent  rules,  accordingly  as  they  occur  m  wills  which  do  or  tion, 
do  not  come  under  the  operation  of  the  Wills  Act,  1 
Vict.  c.  26,  which  Act  does  not  extend  to  any  will  made 
before  1st  January,  1838  (sect.  34). 

By  that  Act,  1  Vict.  c.  26,  s.  28,  the  rule  is  laid  down  xjnder  the  wui* 
for  the  construction  of  wills  in  this  respect,  '^  that  where  aefjasSI'w 
any  real  estate  shall  be  devised  to  any  person  without  "^^^' 
any  words  of  limitation,  such  devise  shall  be  construed 
to  pass  the  fee  simple,  or  other  the  whole  estate  or  interest 
which  the  testator  had  power  to  dispose  of  by  will  in  such 
real  estate,  unless  a  contrary  intention  appear  by  the 
will''  (c). 

In  wills  made  before  1st  January,  1838,  to  which  the  inwuuiude 
Act  does  not  extend,  a  devise  of  land  without  words  of  n^^^^^i^tate 
limitation  is  construed,  in  general,  as  in  a  deed,  to  pass  °^   ^' 
only  an  estate  for  life  (cZ). 

But  the  want  of  technical  words  of  limitation  in  a  will 


(a)  See  ante  p.  168  :  jPOf /,  p.  176 ; 
Me  a  derise  to  *'the  fint  heir  male  " 
of  A.  and  the  Tarions  oonstractions 
made  by  the  judges  apon  it,  Doe  y. 
PerraU,  10  Sing.  198 ;  5  B.  &  0. 48. 

{b)  Seepoit,  pp.  173, 179. 

(e)  The  ftatate  do^e  not  apply  to 
the  creatioa  of  a  new  subject  of 
uroperty  out  of  the  land ;  thus  a 
deme  of  a  rent  or  annaity  charged 
upon  the  testator's  real  estate,  with- 
out words  of  limitation,  creates  such 
charge  only  during  the  life  of  the 
deriMe,  and  is  not  extended  by  the 


enactment  beyond  the  terms  of  its 
creation.  NichoU  v.  Hawhes,  10 
Hare,  342;  22  L.  J.  C.  255.  A 
dense  of  "the  rents  and  profits*' 
of  the  land  or  of  "  the  income " 
of  the  land  passes  the  fee-simple 
under  the  statute.  Mannox  y. 
Greener^  L.  B.  14  Eq.  456. 

(<{)  Co.  Lit.  9  h ;  2  Jarman,  170,  and 
cases  there  cited;  Hawkins,  180; 
BoUon  T.  Bolionj  L.  B.  6  Ex.  145, 
152  ;  39  L.  J.  Ex.  89, 92  ;  reSarri' 
ton*»  EHate,  L.  B.  5  Ch.  Ap.  408  ; 
39  L.  J.  C.  501. 
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DeriM  witliont 
words  of  limita. 
tionpMsmg 
f«6  lunple 
bj  iippuwit  ia- 
tontioii. 


DeriM  of  etUte, 
iBtarett,  etc. 


Inherifeaaoe. 
linder. 


Tenemente  and 
bereditamente. 


Derieefaifee 
iimpleL 

Vov  erer. 


may  be  sapplied  by  other  modes  of  expressing  the  inten- 
tion ;  and  a  devise  may  be  extended  to  a  fee  simple^ 
according  to  certain  rules  of  construction,  which  are  still 
in  ftiU  operation  as  to  wills  made  before  the  above  date^ 
though  as  to  more  recent  wills,  their  operation  is  dimin- 
ished, if  not  altogether  superseded,  by  the  enactment 
above  mentioned  (a). 

A  devise  of  all  the  estate  or  estates,  or  all  the  prop^rty^ 
or  the  shar^  or  interest  of  the  testator  in  the  land,  or  his 
estate  at  or  in  a  certain  place,  or  called  by  a  certain  name^ 
or  any  other  expressions  which  may  be  taken  to  denote 
the  estate  and  interest  in  the  land,  and  not  merely  the 
Icmd  itself,  are  sufficient  to  pass  an  estate  of  inheritance^ 
without  the  word  heirs  or  other  expressions  of  limitation 
{b).  The  word  '^  estate  ^^  includes  real  estate,  unless  re- 
stricted by  the  context  of  the  will  (c) . 

A  devise  of  the  "  inheritance  "  passes  the  fee  without 
words  of  limitation ;  so  a  devise  of  a  "  remainder,"  or 
"  reversion,^*  as  applied  to  a  remainder  or  reversion  in  fee, 
carries  the  entire  interest  without  words  of  limitation; 
but  the  terms  "tenements'*  and  "hereditaments''  are 
taken  to  refer  to  the  subject  of  property  only,  and  not 
to  include  the  estate  or  interest  in  it  (d). 

A  devise  of  land  to  a  person  "  in  fee  simple "  will 
pass  that  estate  without  the  technical  limitation  "  to  his 
heirs  "  (e) .     So  a  devise  to  a  person  "  for  ever  ",  which 


(a)  Co.  Lit.  9  6,  322  b ;  **  The 
effect  of  the  enactment,  it  will  be 
obeerred,  is  not  wholly  to  preclude, 
with  rapeot  to  willa  made  aince 
1837,  the  question,  whether  an  estate 
in  fee  will  paaa  without  worda  of 
limitation,  but  merely  to  rererae  the 
rule.  Formerly,  notning  more  than 
an  estate  for  life  would  pass  by  an 
indefinite  derise,  unless  a  contrary 
intention  could  be  gathered  from 
the  context.  Now  an  estate  in  fee 
will  pass  by  such  a  derise,  **  unless 
a  contrary  intention  shall  appear  by 
the  will,"    2  Jarman  on  Wills,  194. 


(5)  2  Jarman,  181,  and  oases  than 
cited ;  Hawkins,  131. 

(c)  1  Jarman,  664 ;  Hawldns,  53  ; 
LongUjf  t.  Longley,  L.  B.  13  £q. 
133,  where  a  testator  devised  and 
bequeathed  all  his  etiate  to  trustees 
upon  trusts  which  disposed  of  per- 
sonal  estate  only,  and  it  was  held 
that  the  real  estate  passed  though 
there  was  an  intestacy  as  to  the 
beneficial  interest. 

{d)  2  Jarman,  190,  191 ;  J)oe  t. 
Allen,  8  T.  B.  497. 

(•)  Co.  Lit.  9  b. 
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imports  during  the  indefinite  continuance  of  his  heirs  {a). 
But  the  limitation  ^'  for  ever  "  following  a  limitation  to  a 
special  line  of  heirs^  as  an  estate  tail^  imports  no  more 
than  the  indefinite  continuance  of  that  especial  line  of 
heirs^  and  has  no  effect  in  enlarging  the  estate  {b) . 

A  devise  to  a  person  in  terms  importing  that  he  may  neriseofftbao. 
dispose  of  the  land  at  his  absolute  discretion  will  confer  dispontiov. 
the  fee  simple^  as  a  devise  to  a  person  ^'  to  give  and  to 
sell''  (c).  Thus^  where  a  testator  gave  his  estate  to 
his  widow  "  to  be  at  her  disposal  in  any  way  she  may 
think  best  for  the  benefit  of  herself  and  family^"  it  was 
construed  to  give  the  absolute  interest^  the  latter  words 
not  amounting  to  an  obligatory  declaration  of  trust  (d). 
But  the  addition  of  the  words  "  to  his  assims "  after  Derue  to  person 

and  hii  Msigni. 

a  devise  to  a  person  has^  in  general^  no  effect  in  enlarg- 
ing the  estate  devised^  for  such  words  are  taken  to  be 
merely  descriptive  of  the  power  of  alienation  incident 
to  the  estate  {e). 

Upon  a  devise  of  land  to  a  nerson  without  words  of  neriieinfee 

,     ,        ,  ,  *  implied  firom 

hmitation,  with  a  devise  over  if  he  dies  under  twenty-one  den»eo7«r. 
or  other  specified  age^  it  is  implied  that  he  takes  the  fee 
simple  subject  to  the    devise  over  (/).     So  where  the 
devise  over  is^ — if  he  die  under  age  and  without  issue ; 
if  he  die  without  issue  living  at  his  decease  {g) . 


(a)  Co.  Lit.  9h;  lit.  s.  586 ;  Co. 
lit.  ib. ;  Heath  v.  Seaih,  1  Bro.  C. 
C.  147.  "  If  a  man  derise  lands  to 
a  man  m  ptrpetuwn,  or  to  give  or  to 
•ell«  or  in  feodo  aimpUci,  or  to  him 
and  to  hia  aaaigns  for  oyer ;  in  these 
cases  a  fee  simple  doth  pass  by  the 
intent  of  the  dejiaor.  But  if  the 
derise  be  to  a  man  and  his  assigns 
without  saying  'for  ever/  the  de- 
visee hath  but  an  estate  for  life." 
Co.  lit.  9b;  2  Jarman,  180,  the 
last  position  is  altered  by  the  Wills 
Act)  siipntm 

ib)  Wright  v.  Vernon^  28  L.  J.  C. 
198,  204,  a07;  Daoie  y.  Stevens, 
Doug.  324. 

(e)  Co.  lit.  9  5  ;  2  Jarman,  180 ; 
1  Sugden  Powers,  120,  where  see 


as  to  the  distinction  between  the 
limitation  of  an  estate  and  of  a 
power;  and  see  po$t.  Chap.  II. 
Sect.  rV.    *  Powers.' 

(d)  Lcmbe  t.  J£ames,  L.  B.  6  Ch. 
697 ;  compare  Cumiok  y.  Tucker, 
L.  B.  17  Eq.  320,  where  a  trust  was 
held  to  be  created  by  precatory 
words  as  to  the  mode  of  disposition ; 
and  see  a»te,  p.  182. 

(e)  Co.  Lit.  9  b;  see  L.  B.  6  Ex. 
806,  Brookman  y.  Smith ;  ante,  p. 
84,166. 

(f)  2  Jarman,  175 ;  Hawkins, 
186.  See  L.  B.  6  Ex.  152 ;  39  L.  J. 
Ex.  92,  Bolton  v.  Bolton, 

(a)  lb.;  as  to  a  devise  to  A.  with 
a  deyise  over  upon  failure  of  his 
issue  indefinitely.  Bee  pott,  p.  182. 
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Where  a  devise  is  made  to  a  person  until  a  certain 
age,  with  a  devise  over  in  the  event  of  his  death  under 
that  age,  there  would  in  general  be  implied  a  gift  to 
him  absolutely  in  the  other  event  not  meiTtioned,  namely, 
of  his  attaining  that  age,  and  he  would  take  the  fee 
simple  subject  to  the  devise  over  (a)  ;  but  if  the  first  devise 
be  expressly  limited  to  his  life,  the  devise  over  only  in 
the  event  of  his  dying  under  a  certain  age  would  raise 
no  such  implication,  as  the  alternative  event  is  provided 
for  by  his  life  interest  (6). 
Deriw  in  fee  Where  lauds  are  devised  without  words  of  limitation, 

oiJSrge  impMed  but  with  a  chargo  or  duty  imposed  upon  the  devisee,  as  to 
pay  a  sum  of  money,  or  to  pay  debts  or  legacies,  annuities, 
orwith  other  burdensome  obligation,  the  devisee  takes  the 
fee  simple ;  because  an  estate  for  Ufe  being  uncertain  in 
duration,  might  not  be  sufficient  to  indemniiy  him  against 
the  payment  or  performance  required  of  him  (c) .  Where 
the  land  only  is  charged,  so  that  the  charge  is  excepted  out 
of  the  subject  of  the  devise  and  the  devisee  is  to  take  no- 
thing until  it  is  satisfied,  this  rule  does  not  apply,  and 
the  charge  then  alSbrds  no  inference  as  to  the  estate  or 
interest  intended  (d).  An  estate  expressly  devised  for 
life  cannot  be  enlarged  into  a  fee  under  the  above 
rule  (e) ;  nor  will  a  charge  upon  the  person  of  the 
devisee  import  an  estate  in  fee,  where  it  is  otherwise 
clear  that  an  estate  tail  is  devised,  whether  expressly  or 
by  implication  (/). 

Devises  to  trustees  are  now  regulated,  as  to  the  estate 
taken,  by  the  Wills  Act,  1  Vict.  c.  26,  (which  does  not 

(a)  Qurdiner  t.  Stevens,  80  L.  J.  ▼.  Spencer,  L.  B.  6  Ex.  190 ;  7  lb. 

G.  199 ;  Cropton  v.  Davies,  L.  B.  4  105 ;  40  L.  J.  Ex.  182  ;  41  lb.  73. 
G.  P.  159 ;  see  Savage  y.  Tyers,  L.  {d)  lb.  ;  Burton  v.  Powere^  26  L. 

B.  7  Ch.  357,  363 ;  41  L.  J.  0.  816.  J.  C.  380. 

(6)  Savage  t.  TiferSy  Bupra.  («)  OoodtUle  v.  Edmund*,  7  T. 

(o)  2  Jarman,  171,  and  oasee  there  B.  ^5  ;   Willie  r.  Lucae,  1  P.  Wma. 

uited ;  Hawkina,  134  ;  Blineton  r.  474. 

Warhurton,  2  K.  &  J.  400  ;  25  L.  (/)  Denn  t.  Slater,  5  T.  B.  535  ; 

J.  C.  4Ij8  :  Lloyd  v.  Jackton,  L.  B.  Doe  r.  Oioene,  1  B.  &  Ad.  318. 
1  Q.  B.  571 ;  2  lb.  269 ;  PickweLl 
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extend  to  any  will  made  before  1  January^  1838,)  with  D«fi»etotiji»- 
the  result,  it  seems,  that  where  the  estate  is  not  certainly  ^v^  «»i«?f » 

^  '  '  *'   definite  estate 

defined,  they  presumptively  take  a  fee  simple  (a).  begiTen. 

Section  80  enacts  ^^  that  where  any  real  estate  (other 
than  a  presentation  to  a  church)  shall  be  devised 
to  any  trustee  or  executor,  such  devise  shall  be  con- 
strued to  pass  the  fee  simple  or  other  the  whole 
estate  or  interest  which  the  testator  had  power  to  dis- 
pose of  by  will  in  such  real  estate,  unless  a  definite  term 
of  years,  absolute  or  determinable,  or  an  estate  of  free- 
hold, shall  thereby  be  given  to  him  expressly  or  by 
implication/^ 

Section  31  enacts  ^'  That  where  any  real  estate  shall 
be  devised  to  a  trustee,  without  any  express  limitation 
of  the  estate  to  be  taken  by  such  trustee,  and  the  bene- 
ficial interest  in  such  real  estate,  or  in  the  surplus  rents 
and  profits  thereof,  shall  not  be  given  to  any  person  for  life, 
or  such  beneficial  interest  shall  be  given  to  any  person  for 
life,  but  the  purposes  of  the  trust  may  continue  beyond 
the  life  of  such  person,  such  devise  shall  be  construed 
to  vest  in  such  trustee  the  fee  simple,  or  other  the  whole 
legal  estate  which  the  testator  had  power  to  dispose 
of  by  will  in  such  real  estate,  and  not  an  estate  de- 
terminable when  the  purposes  of  the  trust  shall  be 
satisfied/' 

It  is  a  general  rule,  modified  now  by  the  above  enact-  Eetateof  tma. 
ments,  that  a  devise  to  trustees  shall  be  construed  as  pwiwMe  of  ^ 
conveying  only  so  much  of  the  legal  estate  as  the  purposes 
of  the  trust  require ;  thus  a  devise  in  terms  to  trustees  and 
their  heirs,  upon  trust  to  pay  over  the  rents  to  A.  during 
his  life,  without  any  further  trust,  is  construed  as  re- 


(a)  "  It  is  not  easy  to  see  why  the 
pronsiop  reeulating  the  estatea  of 
trustees  should  hare  been  split  into 
two  sections,  and  still  more  difficult 
is  it  to  gire  to  each  of  those  sections 
such  a  oonstructton  as  will  preserre 
it  from  ooUiaion  with  the  other.*' — 
^'The  result,  in  short,  is  that  trustees, 


whose  estate  is  not  expressly  defined 
by  the  will,  must,  in  erery  case,  and 
whatever  be  the  nature  of  the  duty 
imposed  on  them,  take  either  an 
estate  for  life  or  an  estate  in  fee."  2 
Jarmau  on  Wills,  229 ;  see  the  sec- 
tions compared,  in  Hawkins  on 
Wills,  p.  166. 
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stricted  by  implication  to  the  continuance  of  the  truBt^ 
and  passes  the  legal  estate  only  during  the  life  of 
A  (a). 


Sbotion  II.    Fbe  Tail. 

§  1.    The  limitatdon  of  a  fise  tail  in  oonTejanoea. 
§  2.    The  limitation  of  a  fee  tail  in  wills. 


FeetML 


GeneimL 

Bpeoiil. 

Male  or  female. 


§1.    The  Limitation  of  a  Fee  Tail  in  Conveyances 

Fee  tail — ^general — special — ^male. 

Words  of  inheritance  necessary — ^heirs — issue,  etc. 

Words  of  procreation  necessary — ''heirs  of  the  body" — ^"b^gotten" 
and  *<to  be  begotten" — "heirs"  with  limitation  oyer  upon 
fiulure  of  '*  heirs  of  the  body." 

Limitation  of  estate  in  special  tail — in  tail  male  or  female — limita- 
tion to  "  heirs  male." 

Bule  in  8hell6jf*$  case  applied  to  limitations  to  "heirs  of  the 
body." 

Limitation  to  heirs  of  the  body  as  purchasers  rule  in  MandevilUs 
case — meaning  of  *'  heir  male  of  the  body  "  as  words  of  pur- 
chase. 

Limitation  of  estates  tail  in  copyholds. 

A  fee  tail  is  an  estate  of  inheritance  restricted  in 
descent  to  a  particular  line  of  issue ;  there  are  different 
kinds  of  fee  tail  according  to  the  differences  of  restriction: — 
a  fee  tail  general  is  heritable  by  all  the  issue'; — a  fee  tail 
special  is  heritable  only  by  the  issue  by  a  specified  per- 
son ; — a  fee  tail  male  is  restricted  in  descent  to  issue  of 
that  sex;  and  the  descent  must  be  traced  wholly  through 
males^  so  that  the  male  issue  of  females  are  excluded^  as 
well  as  all  female  issue; — so  likewise  with  a  fee  tail 
female  (6). 


(a)  2  Jarman,  213 ;  Hawkins, 
143  ;  JBaher  r.  Parson,  42  L.  J.  0. 
228;  CoUi€r  t.  Waliers,  L.  R.  17 
Eq.  252;   48  L.  J.  G.  216,  where 


see  the  rules  stated  for  cutting  down 
a  devise  to  trustees  and  their  hein 
to  a  less  estate  than  a  fee. 

(d)  Lit  ss.  18-29 ;  Co.  Lit  877  a. 
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Thns^  land  may  be  limited  to  a  man  for  an  estate  in 
tail  male  with  remainder  to  him  for  an  estate  in  tail 
female ; — or  it  may  be  limited  in  tail  male^  with  remainder 
to  him  in  tail  general ; — and  under  the  latter  limitations 
all  his  issne  may  inherit ;  under  the  former  limitations  all 
the  female  issue  of  males  and  all  the  male  issue  of  females 
would  be  excluded  (a). 

In  conyeyances  at  common  law  a  fee  tail  general  is  Words  of  in. 
limited  by  the  words  ''  to  A.  and  to  the  heirs  of  his  body/^  w^  to  CTeate 
The  limitation  to  the  "  heirs  *'  is  necessary  to  create  an  ban.     " 
estate  of  inheritance  whether  in  fee  tail  or  in  fee  simple ; 
"  for  every  estate  tail  was  a  fee  simple  at  the  common 
law^  and  at  the  common  law  no  fee  simple  could  be  in 
feoffments   and  grants  without  the  word  ^'heirs''   (&). 
The  limitation  to  A.  and  tiO  the  "  heir  "  of  his  body  would 
it  seems  have  the  same  effect  as  if  the  word  ^'  heirs/'  in 
the  plural^  were  used  (c) . 

^'  If  a  man  give  lands  or  tenements  to  a  man  and  to  his  Limit«tion  to 
seed^  or  to  the  issue  or  children  of  his  body^  he  hath  but  ' 
an  estate  for  life ;  for  that  there  wanteth  words  of  in- 
heritance/' So^  where  a  man  covenanted  to  stand  seised 
to  the  use  of  his  daughter  and  to  the  issue  of  her  body^ 
it  was  held  that  she  had  not  an  estate  tail^  but  for  life 
only  (d). 

And  in  the  limitation  of  a  fee  tail  it  is  necessary  to  words  of  j^ 
add  ^'of  the  body/'  in  order  to  denote  and  restrict  the  of  tiiebodj.' 
inheritance  by  the  issue ;  but  those  words  may  be  supplied 
by  other  equivalent  words  of  procreation.     "  If  lands  be 
given  to  a  man^  and  to  his  heirs  which  he  shall  beget  of 
his  wife^  or  to  a  man  et  hceredibvs  de  came  sua,  or  to  a 

(a)  Co.  Lit.  26  6,  877  a ;  cmU  that  in  fwrmd  pradictd  do  indade 
p.  41.  the  other.*'    Co.  Lit.  20  d. 

(b)  Co.  Lit.  20  a ;  iutU,  pp.  85,  (c)  Co.  Lit.  22  a ;  see  ante,  p.  156. 
156 ;  *'  Tel  if*  man  gi?e  lands  to  A.  {d)  Co.  Lit.  20  b ;  Mdkepitoe  ▼. 
ii  kitnditmi  de  eorpore  guoy  the  re-  FUteher,  Comyn,  457,  and  tee  poH^ 
mJmAt^  to  B.  tn  Jbrmd  pradietd,  p.  181,  in  note  ;  as  to  limitations  to 
this  is  a  good  estate  tail  to  B.  for  issue  in  wills,  see  pott^  p.  180. 


,  ti 
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Rein  '*  begot- 
ten/* or  '*  to  be 
begotten." 


man  et  hoRredibus  de  se  ;  in  all  these  cases  these  be 
good  estates  in  tail^  and  yet  these  words  de  eorpore  are 
omitted '^  (a). 

A  limitation  to  a  man  and  to  his  ''hein  lawfully  be- 
gotten/' it  is  said,  creates  a  fee  simple  for  want  of  restric- 
tion to  the  issue,  the  words  ^'lawfully  begotten ''  not  being 
referred  to  the  ancestor ;  but  to  a  man  and  the  ^'  heirs  of 
him  {i.e.  by  him)  lawfully  begotten '^  would  create  an  estate 
Heinof  thebody  tail  (b).     The  Construction  of  the  words  ^^  heirs   of  the 
"tofle  bei^t-^    body  "  as  words  of  limitation,  is  not  restricted  by  adding 
the    word  "  begotten '^    in  the  past  tense,    or  '^to    be 
begotten  '^  in  the  future  tense  (c). 
To  "hein'\  The  limitation  "  to  A.  and  to  his  heirs,'^  with  a  Umita- 

wupNon&SSretion  over  ^^upon  failure  of  the  heirs  of  the  body  of  A/' 

of  '*  heirs  of  the         -»^  •i**  i  tt«»* 

body."  to  B.  creates  an  estate  tail  m  A. ;  the  word  heirs  m  the 

limitation  to  A.  is  construed  according  to  the  limitation 
oyer  to  mean  ^^  heirs  of  the  body,''  and  the  limitation 
over  operates  as  a  remainder  (d). 


Linutetion  of 


The  limitation  to  A.  and  to  the  heirs  of  his  body  by  B. 
?S**"*  '^*'*     his  wife,  or  to  his  heirs  by  B,,  creates  an  estate  in  special 
tail  restricted  to  the  issue  of  A.  by  B. ;  and  if  B.  be  not 
his  wife,  it  is  an  estate  in  special  tail  by  reason  of  the 
possibility  of  her  becoming  so  {e) . 


(a)  Go.  Lit.  20  ^  ;  see  Vernon  ▼. 
Wright,  7  H.  L.  C.  36  ;  28  L.  J.  C. 
198.  "  To  an  estate  tail  is  requisite 
in  all  gifts  and  limitations  oi  uses, 
that  the  heirs  be  limited  to  be  pro- 
created or  begotten  of  some  body  in 
certain,  either  by  express  words,  or 
by  words  which  are  tantamount ;  for 
these  predse  words  {de  eorpore)  are 
not  necessary  to  the  creation  of  an 
estate  tail  so  long  as  there  are  words 
which  are  equivalent."  7  Co.  40  h, 
Bereeford^a  Case. 

(h)  HargrsTc's  note  (2)  to  Co.  Lit. 
20  6  ;  7  Co.  40  d,  Bwuford'e  Caee. 

(o)  Co.  Lit.  20  i,  '*  as  procrecUit 
shall  extend  to  the  issues  begotten 
afterwards,  so  procreandis  shall  ex- 
tend to  the  issues  begotten  before.*' 


2  Yemon,  546,  Cook  r.  Cook. 

(d)  Co.  Lit.  21  a;  Perkimi,  a. 
171 ;  see  1  P.  Wms.  16 ;  lb.  67  n. ; 
Idle  T.  Cook,  1  P.  Wms.  70 ;  Morgan 
T.  Morgan,  L.  A.  10  £q.  99 ;  89  L. 
J.  C.  493 ;  it  seems  the  same  con- 
struction would  apply  if  the  limita- 
tion OTer  was  "upon  £ulure  of 
issue/'  lb. ;  see  JBeretford'e  Cote,  7 
Co.  40  a  ;  but  as  to  the  meaning  of 
**  issue,"  see  poH,  p.  180. 

(e)  Lit.  ss.  16,  29  ;  Co.  Lit  20  b. 
"  If  lands  be  given  ioB.et  fuBredibuM 
quoe  de  primd  uxore  end  UgiHme 
proerearet,  this  is  a  good  estate  in 
special  tail,  albeit  he  hath  no  wife  at 
that  time."  lb. ;  and  see  Wright  t. 
Vemon,  23  L.  J.  C.  881 ;  28  lb. 
198  ;  7  H.  L.  C.  35. 
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The  limitation  ^'to  A.  and  to  his  heirs  males  of  his  Limitatioiipf 
body  **  creates  an  estate  tail  male.     So^  a  limitation  to  A.  maief^. 
and  to  his  heirs  females  of  his  body  creates  an  estate 
tail  female  (a). 

Gifts  to  a  man  and  to  the  heirs  of  his  body^  or  in  tail 
general,  and  gifts  in  special  tafl  to  a  man  and  his  wife  and 
the  heirs  of  the  bodies  of  the  same  are  specified  in  the 
statute  De  donisy  by  which  estates  tail  are  constituted ; 
other  estates  tail  as  the  above  in  tail  male  or  female  are 
taken  to  be  so  by  the  equity  of  the  statute  (&). 

A  limitation  '^  to  A.  and  to  his  heirs  males/^  or  ^'  to  A.  limitation  to 
and  to  his  heirs  females/^  creates  an  'estate  in  fee  simple,  him  male, 
because  it  contains  no  restriction  to  a  particular  line  of 
issue ;  it  is  not  limited  by  the  gift  of  what  body  the  issue 
male  or  female  shall  be.  Inheritance  by  heirs  general 
cannot  be  restricted  to  one  sex^  therefore  the  words  males 
and  females^  having  here  no  legal  import^  are  rejected^ 
and  all  the  heirs,  female  as  well  as  male,  may 
inherit  (c). 


y 


The  irde  ia  Shelley's  case,  already  noticed  in  its  ap-ToA.forUfe 
pUcation  to  limitations  '^  to  the  heirs^^^  applies  also  to  to  heirs  of  iu> 
limitations  to  an  ancestor  for  life  followed  by  limitations  stJk^t 
"to  the  heirs  of  his  body,'^  or  "to  the  heirs  male  of  his 
body  '^  or  other  like  terms^  signifying  that  his  issue  are 
to  take  in  the  succession  of  an  entail ;  the  words  "  heirs 
of  the  body^'^  or  other  words  of  succession  are  then 


(a)  Lit.  8S.  21,  22  ;  Co.  Lit.  25  a. 
It  is  Tery  onosual  to  create  an  estate 
in  tail  female ;  and  the  rule  of  de- 
soent  amongst  females  in  coparcenary 
seems  to  raise  some  difficulties  in 
apportioning  the  shares  in  remote 
degrees  from  the  first  tenant  in  tail ; 
see  UaigraTe's  note  (1)  Co.  Lit. 
25  a. 

(h)  Lit.  s.  21 ;  amU,  p.  87;  as  to 
the  limits  of  the  eqnitj  of  the  statute, 
see  Lit  s.  81,  and  Co,  Lit.  ib. 

(0)  Lit  s.  61 ;  Co.  Lit  27  a,  &  ; 


7  Co.  40  hy  Bererford^s  Cau ;  Doe 
▼.  Martyn,  8  B.  &  C.  497.  "  J<or 
no  man  can  institute  a  new  kind  of 
inheritance  not  allowed  by  law." 
Co.  Lit.  18  a ;  for  the  same  reason 
"  If  ar  man  giveth  lands  to  a  man 
to  hare  and  to  hold  to  him,  and  his 
heirs  on  the  part  of  his  mother, 
yet  the  heirs  on  the  part  of  his  father 
shall  inherit,  and  the  words  (on 
the  part  of  his  mother)  are  Toid." 
Ib.  As  to  deyises  in  th(*  aboye 
terms,  see  pott^  p.  176. 
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referred  to  the  estate  of  the  ancestor  as  words  of  limita- 
tion,  vesting  in  him  an  estate  tail  (a). 


limitation  to 
*'lieinof  the 
body,"  etc.,  as 
purcbaeen. 


Bale  in  Jfofuli- 


But  if  an  estate  be  limited  in  terms  to  the  "  heirs  of 
the  body  "  or  '^  heirs  male  of  the  body/'  etc.,  of  a  person, 
without  any  preceding  estate  being  given  to  the  ancestor 
to  which  those  terms  can  be  referred  as  words  of  limitation, 
they  must  be  taken  as  words  of  purchase,  or  a  designation 
of  the  purchaser ;  they  then  convey  an  estate  of  inheri- 
tance in  tail  to  the  person  answering  the  description  of 
heir  of  the  body  or  heir  male  of  the  body  of  the  ancestor 
named  without  further  words  of  limitation  (b) . 

By  a  rule  of  law  laid  down  in  MandeoilWs  case,  the 
words  have  a  further  special  effect  in  rendering  such 
estate  descendible  as  if  the  ancestor  named  had  been  the 
purchaser  and  had  taken  the  estate  tail  (c).  Thus,  a 
devise  in  the  terms  ''  to  the  right  heirs  of  my  grandfather 
deceased  by  his  second  wife  also  deceased  for  ever  '^  was 
held,  according  to  the  above  rule,  to  create  an  estate  in 
tail  special  descendible  from  the  grandfather  {d). 

The  statute  3  <&  4  Will.  IV.  c.  106,  s.  4,  enacts  "that 
when  any  person  shall  have  acquired  any  land  by  purchase 
under  a  limitation  to  the  heirs  or  to  the  heirs  of  the  body 
of  any  of  his  ancestors  (in  an  assurance  executed  after  31st 
December,  1833,)— such  land  shall  descend,  and  the  des- 
cent thereof  shall  be  traced  as  if  the  ancestor  named  in 
such  limitation  had  been  the  purchaser  of  such  land.''  This 
enactment,  so  far  as  it  extends  to  limitations  to  "  heirs  of 


(o)  See  cmte^  pp.  84, 157 ;  Feame) 
C.  B.  28  ;  Philips  y.  Brydget,  3  Yes. 
120,  the  like  with  Imiitations  of 
equitable  estates. 

(i)  See  ante,  p.  167;  Go.  lit 
26  6. 

(c)  MamdeviU^t  Case,  Co.  lit. 
26  h ;  Southest  v.  Stowell,  1  Mod. 
226,  2  lb.  207  ;  Feame,  C.  B.  4A, 
80,  where  the  limitation  was  *'  to  the 
heirs  male  of  the  body  ;*'  Bgerton  y. 
JBrownlaw,  23  L.  J.  0.  348 ;  see  per 
Lord  St.  Leonards,  lb.  p.  407  ;  All- 


food  V.  Blake^  L.  B.  7  Ex.  339  ;  8 
b.  160 ;  42  L.  J.  Ex.  101,  where 
the  rule  was  applied  to  a  derise  to 
the  testator's  issue.  See  poH,  p.  186. 
But  the  rule  in  Mandeville^s  Case  is 
applied  only  to  reoognised  foims  of 
entail,  and  a  limitation  to  *'  issue,*' 
or  heirs  of  the  body,  exola- 
sire  of  certain  lines  of  descent,  is 
a  limitation  to  which  it  could  not  be 
applied.    Allgood  t.  BlaJke,  supnu 

((Q   WriglU  ▼.  Vemon,  7  H.  L. 
85;  28  L.  J.  881;  28  lb.  1S|8. 
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the  body/^  seems  to  be  merely  declaratory  of  the  common 
law  as  laid  down  in  Mandeville's  case ;  it  extends  the  same 
rale  to  limitations  to  ^'  heirs/^  rendering  the  estate  of  the 
heir  as  purchaser  descendible  as  if  the  ancestor  had  been 
the  purchaser  (a). 

The  words  *'  heir  male  of  the  body ''  or  ''  heir  female  of  Meaning  of 
the  body  ^'  used  in  deeds  as  words  of  parchase  mean  the  the  body"  m 
heir  in  special  tail  male  or  female^  that  is  to  say^  the  heir  ohaae. 
of  the   body   traced  through  males  or   females   exclu- 
sively (fe). 

The  doctrine  laid  down  by  Coke  was  that  such  expres-  o«neni  mie 

■  1*1*  1  1111  ji/  1    tbst  heir  means 

sions  descnbmg  a  purchaser  should  be  construed  (accord-  the  very  heir. 

ing  to  the  general  doctrine  that  ''  heir  ^'  means  the  very 

heir,)  in  the  strict  meaning  of  heir  of  the  body^  that  is^ 

heir  in  tail  general^  with  the   superadded  condition  of 

being  a  male  or  female ;  and  accordingly  he  puts  the  case, 

"  if  A.  hare  issue  a  son  and  a  daughter,  and  a  lease  for 

life  be  made,  the  remainder  to  the  heirs  females  of  the 

body  of  A.     A.  dieth,  the  heir  female  (daughter  ? )  can 

take  nothing,  because  she  is  not  heir;  for  she  must  be 

both  heir  and  heir  female,  which  she  is  not,  because  the 

brother  is  heir  *'  (c) .      , 

But  this  doctrine  is  inconsistent  with  the  well  acknow-  NotappHedto 
ledged  rule  in  MandevilWs  case  as  applied  to  the  like  body. 
expressions,  and  it  has  been  conclusively  rejected.  Thus, 
under  a  limitation  to  the  heirs  female  of  the  body  of  A., 
a  daughter  being  the  heir  in  tail  female  was  held  to  be 
entitled  as  against  the  daughter  of  a  deceased  son  who 
was  very  heir  of  the  body  and  a  female  ;  and  the  objection 
that  the  former  did  not  answer  the  description  in  toto  was 
clearly  overruled  (d) . 

The  general  rule  has  been  broken  in  upon  only  with 

(a)  See  ants^  p.  15S.  W.  Bl.  687  ;  where  the  opinion  of 

ib)  See  ante,  p.  158.  the  court  was  expressed  to  the  same 

e)  Co.  Lit.  24  a.  effect  as  to  the  estate  taken  by  pur- 

(iQ     GoodttUe    ▼.    Burtentkaw,  chase  under  the  limitation  in  a  deed 

Feame,  0.  B.  Ap.   570 ;   and  see  to  the  "  heir  male  of  the  body  of 

WiUt  T.  Palmer,  5  Burr.  2627 ;  1  A." 
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respect  to  words  descriptiTe  of  heirs  in  taQ ;  and  the 
words  ''  heirs  male ''  or  "  heirs  female ''  used  in  deeds  to 
designate  the  purchaser  are  construed  strictly  to  mean  the 
person  answering  the  double  description  of  very  heir  and 
a  male  or  female  (a). 

Limitation  of  Copjholds  in  somo  mauors  may  be  entailed  by  special 
copyholds.  ™  custom^  aud^  subject  to  the  custom^  limitations  to  a  person 
and  to  the  heirs  of  his  body  or  in  like  terms^  would  be 
construed  to  create  estates  tail  corresponding  to  the  estates 
created  by  the  like  limitations  of  lands  of  freehold  tenure. 
Such  limitations^  if  apphed  to  copyholds  in  manors 
wherein  there  is  no  custom  of  entail^  are  construed  accord- 
ing to  the  rules  of  common  law^  under  which^  as  the 
statute  De  donis  does  not  apply  to  lands  of  customary 
tenure^  they  create  fees  simple  conditional  upon  issue  (6). 
The  trust  or  equitable  estate  of  a  copyhold  follows  the 
legal  estate^  and  cannot  be  entailed  where  the  legal  estate 
cannot  (c). 

(a)  AmU^  p.  168  ;  j»«r  Parke,  B.,  5  B.  &  Aid.  468  ;  JDoe  t.  Simpmm^ 

Wright9<m  f.  Maeanlay,  14  M.  &  4  Bing.  N.  C.  338 ;  3  M.  &  G.  929. 
W.  231.  (c)  PuUen  ▼.  Middleion,  9  Mod. 

(d)  See  anie^  p.  81 ;  Doer.  Clari,  483 ;  Scriren  on  Cop.  68,  4th  ed. 
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§  2.     The  Limitation  op  a  Feb  Tail  in  Wills. 

§§1.    Limitations  to  **  hein  of  the  body,"  etc. 
§§  2.    Limitations  to  '*  issue'*,  **  children",  etc. 

§§  1.    Limitations  to  "Heirs  of  the  Body/'  etc. 

Derise  to  heirs  of  the  body,  etc.,  as  words  of  limitation— to 

"  heirs  male  *' — to  heirs  with  dense  over  upon  fidlure  of  heirs 

of  the  body — to  heirs  with  devise  over  to  person  capable  of 

being  heir. 
Bole  in  Shelley/'*  case — limitation  to  heirs  of  the  body  impUed 

from  devise  over  upon  failure  of  such  heirs. 
Devise  to  "  heirs  of  the  body,"  etc.,  with  additional  words  of 

limitation. 
Deviseto  "  heirs  of  the  body/'  etc.  with  words  of  distribution 

superadded. 
Deviae  to  "  heirs  of  the  body,"  etc.  as  devisees — meaning  of  *'  heirs 

of  the  body  "  as  devisees. 

A  devise  by  will  to  A.  and  "to  the  heirs  of  his  body''  D«?i86to"hein 
creates  an  estate  tail  general  in  the  devisee^  the  words  ^^  to  etc.,  L  wwL  or 
the  heirs  of  his  body  "  being  presumptively  used  as  words 
of  limitation  with  the  same  technical  effect  as  in  deeds  (a). 
A  devise  to  A.  or  the  heirs  of  his  body  is  construed  with  to  a.  or  the 
the  same  effect  (6).    A  devise  to  A.  and  "to  the  heir  of  body.° 
his  body ''  (in  the  singular)  presumptively  has  the  same  To  a.  wd  the 
effect  and  gives  an  estate  tail  to  A.  (c).  body. 

A  devise  to  A.  and  to  his  "heirs  lawfully  begotten  "  To  a.  and  hii 
creates  an  estate  tail^  begotten  hy    him  being  under-  begotten. 
stood  ((2). 


(a)  See  anis,  p.  169. 

{b)  Marru  v.  Davu,  1  Coll.  416  ; 
see  Chreenmoff  v.  Qrwnway^  2  De  G-. 
F.  k  J.  12S;  29  I..  J.  0.  601 ;  in 
deeds,  see  anis^  p.  156. 

(c)  2  Jarman,  238 :  Hawkins,  174  ; 
MidkairdM  v.  Ladp  Bergavmuw,  2 
Vera.    324;    IMber  v.    JMlopey 


AmbL  458 ;  see  White  v.  CoUins, 
Com.  301 ;  Blachbum  v.  Stables,  2 
y.  &  B.  367,  371 ;  Chamberlayne  v. 
Ckamberlayne,  6  £.  &  B.  625;  25 
L.  J.  Q.  B.  187,  357. 

(d)  Nan/an  v.  Legh,  7  Taunt.  85 ; 
Oood  V.  Good,  7  B.  &  B.  295 ;  bat 
in  a  deed,  see  ants,  p.  170. 
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To  A.  and  hia 
"heinmale." 


To  A.  and  hia 
heiie  with  de- 
riae  over  on 
faiiare  of  hdra 
of  the  body. 


A  devise  to  A.  and  his  '^  heirs  male/' — a  limitatioii 
which  in  a  deed  would  create  a  fee  simple  as  above  stated^ 
— confers  an  estate  in  tail  male;  the  words  "heirs 
male ''  in  a  will  being  generally  construed  to  mean  "  heirs 
male  of  the  body  "  (a). 

A  devise  to  A.  and  his  heirs^  with  a  devise  over  upon 
failure  of  the  heirs  of  his  body^  creates  an  estate  tail  in 
A. ;  the  word  "  heirs  "  in  the  prior  devise  being  explained 
by  the  devise  over  to  mean  "  heirs  of  the  body  '*  (6) . 
So^  a  devise  to  A.  and  his  heirs^  with  a  devise  over  upon 
failure  of  his  "  heirs  male^^'  creates  an  estate  tail ;  the 
words  *'  heirs  male  "  in  a  will  being  construed,  as  above 
stated,  to  be  equivalent  to  "  heirs  male  of  the  body  '*  (c) . 

A  devise  to  A.  and  his  heirs,  and  upon  failure  of  heirs 
of  A.  to  B.,  who  is  capable  of  being  heir  of  A.,  creates 
an  estate  tail  in  A. ;  the  word  "  heirs ''  is  taken  to  mean 
"  heirs  of  the  body,''  because  there  could  not  be  a  failure 
of  heirs  general  while  B.  exists  (d).  K  the  devise  over 
upon  failure  of  heirs  of  A.  were  to  a  stranger,  it  would  be 
simply  void  as  being  a  remainder  limited  after  a  fee 
simple  (e). 

Bole  in  sheUe^t  The  rulc  in  Shelley's  case  is  applied  to  wills,  so  that  a 
toA*. fo^lTfo*  devise  to  A.  for  life,  followed  by  a  devise  to  the  heirs  of 
SJSw^^^heira  his  body,  or  his  heirs  male,  or  any  equivalent  limitation, 
**  *  ^*  creates  an  estate  tail  in  A.,  by  referring  the  limitations 
to   the   heirs   to  the   preceding  devise  to  the  ancestor 


To  A.  and  hie 
heira,  and  npon 
fiulnre  of  heire 
to  peraon  capable 
of  inheriting. 


(a)  Co.  Lit.  27  a ;  ante^  p.  171 ; 
Denn  t.  SlaUr,  5  T.  B.  335 ;  Doe 
▼.  Colyear,  11  East,  548 ;  Doe  y. 
Eoiley,  1  C.  M.  &  R.  823 ;  2  Jar- 
man,  232  ;  Hawkins,  173. 

(d)  2  Jarman,  237 ;  as  in  a  deed, 
see  ante^  p.  170 ;  Hawkins,  175  ;  as 
to  a  devise  over  upon  failure  of  issue, 
see  post^  p.  181. 

(c)  Denn  v.  Slater,  5  T.  B.  385. 

\d)  Fearne,  C.  B.  466 ;  2  Jarman, 
288 ;  Hawkins,  177. 

ifi)  See  cmU,  p.  41  ;  Tilburgh  ▼. 
Barbut,  \  Yes.  sen.  89;   Ware  ▼. 


Ckmn,  10  B.  &  C.  438.  Thus,  where 
a  testator  deyised  to  his  second  son 
and  his  heirs,  and  for  want  of  such 
heirs  then  to  the  right  heirs  of  the 
testator,  it  was  held  that  the  son 
took  an  estate  tail  only  because  there 
could  not  be  a  failure  of  heirs  while 
the  brother  lived,  and  Holt,  C.  J^ 
said  that  tliough  the  eldest  son  should 
not  take  by  the  will  but  by  descent, 
and  so  the  devise  over  void  of  effect, 
yet  it  was  sufficient  to  manifest  the 
intention  of  the  testator.  NolUnp' 
ham  V.  Jennings,  1  P.  Wms.  23. 
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according  to  the  rule  (a).  So  a  devise  to  A.  for  life 
followed  by  a  devise  to  the  "  heir  of  his  body/'  in  the 
singular,  is  construed  to  create  an  estate  tail  in  A.  {b) . 

So,  a  devise  to  A.  for  life,  with  a  devise  over  upon  To  a.  for  ufe 
failure  of  the  "heirs  of  his  body''  or  the  "heirs  male  ot'^ppnmwlf 
his  body "  or  his  "  heirs  male,"  creates  an  estate  tail,  body  ° 
general  or  male,  in  A. ;  there  is  implied  an  intermediate 
limitation  to  the  heirs  of  the  body,  or  the  heirs  male  of 
the  body,  which  is  referred  to  the  preceding  devise  to  A. 
under  the  rule  in  Shelley^ s  case  (c).  / 

A  devise  to  A.  or  to  A.  for  life,  and  to  the  heirs  of  his  **  Hein  of  the 
body  and  the  hevrs  of  the  body  ofstich  heirs  limits  an  estate  woi^s  oTumita^ 
tail  in  A.;   the  additional  words  of  limitation  merely   °°*"^ 
express  the  course  of  descent  involved  in  the  previous 
limitation  to  the  heirs  of  the  body,  and  are  therefore  in- 
operative, according  to  the  maxim  expressio  eorwm  quoe 
tacite  insunt  nihil  operatur  (d) . 

So,  a  devise  to  A.  or  to  A.  for  life  and  to  the  heirs  of  Toheinof  the 
his  body  cmd  their  hevrs  limits  an  estate  tail  in  A. ; — ^the  i^ein. 
additional  words  of  limitation  are  taken  as  merely  refer- 
ring to  the  issue  in  tail  (e).     And  the  addition  of  the  To  hein  of  the 
words  "  for  ever,"  which  would  per  se  limit  a  fee  simple 
in  a  will,  does  not  alter  this  construction ;    but  merely 
refers  to  the  indefinite  continuance  of  the  heritable  issue 
before  mentioned  (/) . 

A  devise  to  A.  and  to  the  heirs  of  his  body  "  for  their  Additioiua  words 
respective  lives  "  is  an  estate  tail,  the  limitation  for  their  jeoted. 
lives  expressing  merely  the  necessary  restriction  of  their 
successive  enjoyment  of  the  inheritance  {g).  And  it  seems 

(a)Seean<tf,p.84,157;  2Janiian,  (/)  WrigJU  t.  Vernon^  7  H.  L. 

241 ;  HswkiDB,  184.  86 ;  23  L.  J.  G.  881 ;  28  lb.  198 ; 

(&)  Ante,  p.  176;  Dnbber  Y,TroU  see  Feame,  0.  R.  188,  and  see  per 

lope,  Ambl.  463.  Lord  Mansfield,  Doug.  324,  in  Davie 

(c)  1  Jarman,  488  ;  2  lb.  247 ;  t.  Stevem. 

Hawkins,  200.  iff)  Sugo  ▼.  WUUame^  41  L.  J. 

(d)  2  Jarman,  271;   Hawkins,      0.  661;   L.  B.  14  Bq.  224;    see 
185.  anie^  p.  88. 

Wlb. 
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that^  generally  speakings  additional  words  of  limitation 
which  in  effect  would  alter  the  course  of  descent  must  be 
rejected  as  repngnant  to  the  previous  limitation  to  the 
heirs  of  the  body  {a). 

Hein  of  the  Also^  words  of  distribution  superadded  to  the  limitation 

of  cLSbution  to  the  heirs  of  the  body  importing  that  they  are  to  take 
concurrently  and  not  successively^  as  in  a  devise  to  A. 
and  to  the  heirs  of  his  body  m  eqibal  shares,  are  rejected 
as  being  repugnant  to  the  estate  conveyed  by  that  limita- 
tion. Thus^  where  a  testator  devised  to  A.  for  life  and 
after  his  decease  to  the  heirs  of  his  body  in  such  shares 
as  A.  should  appoint^  and  in  default  of  appointment  to 
the  heirs  of  his  body^  share  and  share  alike^  as  tenants  in 
common^  the  words  of  appointment  and  distribution  of 
estate  were  rejected^  and  it  was  held  that  A.  took  an 
estate  tail  {b) . 

Dense  to  "hein      But  the  words  '^hcirs  of  the  body''  or  "heirs  male  of 
eto.— Mdevi'seea.  the  body''  or  "hoirs  male*'  or  like  words  may  be  used 
in  a  will  as  words   of  purchase  to   designate  the  de- 
visee;   as  where  there  is  no  devise  to  the  ancestor  to 
which  they  can  be  referred.     And  in  such  case  they  have 
the  same  effect  as  the  like  words  in  a  deed  in  conveying 
an  estate  tail  descendible  as  from  the  ancestor  according 
"Heir "of  the    to  the  rulc  in  MandemlWs  case.     And  it  seems  that  the 
^'  words  "  heir  of  the  body/'  or  "  heir  male/'  in  the  singular 

number^  used  alone  as  words  of  purchase  would  operate 
as  nomma  coUectiva  to  confer  an  estate  tail  with  the  like 
effect  (c). 
" Heir oi; the         The  words  "heir  of  the  body"  or  " heir  male",  in  the 
worL  o?iimit».  siugulaT  numbor,  used  with  the  words  of  limitation  super- 

tion. 

(a)  2  Jarmsn.  276 ;  Hawkins,  186.  r.  J.,  and  the  cases  oited ;  and  see 

\b)  Doe  ▼.  Featherttone^  1  B.  &  DougUu  y.  Con^reve,  6  Scott,  223  ; 

Ad.  876 ;  Jetson  v.  Wright^  2  Bligh.  1  Beay.  59,  where  the  words  •*  in 

1 ;  and  see  Slater  t.  Dangerfield^  15  strict  settlement "  were  rejected.     2 

M.  &  W.    263,    272;   Jordan    y.  Jarman,  277,  831 ;  Hawkins,  185. 

^cfatn^,  9  C.  6. N. 8.483,498,  where  (c)  2   Jnrmnn,  3;   see  ante^  pp. 

see  the  law  summed  up  bj Gockbom,  156, 175. 
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added^  become  words  of  purchase  designating  the  devisee, 

although  there  be  a  preceding  devise  to  the  ancestor  (a). 

Thus,  where  lands  were  devised  to  A.  for  life  and  after  to 

the  next  heir  male  of  A.  and  the  heirs  male  of  the  body 

of  such  next  heir  male,  it  was  held  that  A.  was  tenant 

for  life  only  with  remainder  in  tail  to  the  person  who  at 

his  death  would  answer  the  description  of  his  next  heir 

male  (6).     So  with  a  devise  to  A.  for  life,  followed  by  a 

devise  to  the  heir  male  of  his  body  and  the  heirs  of  such 

heir  male  (c) .    And  accordingly  where  lands  were  devised  To  heir  of  the 

to  A.  for  life,  and  after  his  death  to  the  heir  male  of  his     ^  °' 

body,  dwring  the  term  of  Ms  life,  it  was  held  that  A.  took 

an  estate  for  life  only  and  not  an  estate  tail  and  that  the 

heir  male  of  his  body  took  as  devisee  an  estate  for  life  (d) . 

The  words  "heirs  of  the  body,*'  "heirs  male,*'  or  the  "Heiwof  the 
like  may  also  be  made  words  of  purchase  by  descriptions  br^e^textof 
superadded,  qualifying  the  meaning  of  the  term  heirs,  or      ^  ' 
by  expressions  showing  the  intention  to  use  it  in  a  par- 
ticular sense ; — as  heir  male  of  the  testator^ s  name,  heir 
of  the  body  now;  Kuinj  (e).     And   "heirs  of  the  body^' 
have  been  construed  to  mean  children  by  reason  of  the 
win  referring  to  the  ancestor  as  their  "  father  ^'  (/). 

The  designation  of  the  devisee  as  "  heir  male  of  the  Meaamg  of 
body,'^  or  "  heir  male  ^^  points  to  the  heir  male  of  the  body  the  £dy."eto., 
in  the  course  of  entail,  i.e.,  the  heir  of  the  body  traced  chilwf      ^"" 
through  males,  and  not  to  the  heir  general  of  the  body 
being  a  male  {g). 


(a)  Fearne,  C.  B.  160,  178;  2 
Jarman,  284 ;  Hawkins,  174. 

(5)  Archer'a  Case,  1  Co.  66. 

(e)  WilHs  T.  ffiicox,  4  My.  & 
Cr.  197 ;  Chamberla^ne  y.  Chamher- 
iayne,  6  £.  &  B.  626 ;  25  L.  J.  Q. 
B.  187.  3*7. 

{d)  WhUe  ▼.  Collins,  Com.  289. 

{e)  James  v.  Richardson,  1  Vent. 
334;  2  lb.  311;  Chambers  y. 
2>y/dr,  2  M.  &  C.  376 ;  Wriffhtson 
T.  Maeamlay,  14  M.  &  W.  214 ;  heir 
male  of  the  body  begotten  of  an 
European  woman,  see  f^itiis  ▼.  Bis* 


eox,  4  M  &  C.  197,  201 ;  and  see  2 
Jannan,  6,  13,  36 ;  Hawkins,  186  ; 
ante,  pp.  169, 162. 

(/)  Jordan  y.  Jdams,  9  0.  B.  N. 
S.  483 ;  see  post,  p.  186. 

(g)  2  Jarman,  8 ;  Hawkins,  170 ; 
Doe  T.  AnffeU^  9  Q.  B.  328  ;  Ly- 
wood  ▼.  Kimber,  29  Beay.  88,  S.  C. 
nom.  Lywood  y.  Warwick,  80  L. 
J.  C.  607.  Coke*s  rule  to  the  con^ 
trary  is,  so  fiiur,  not  Uw,  see  ante^ 
p.  178 ;  but  as  to  the  words  '*  heir 
male  *'  in  a  deed,  see  ante,  pp.  168 
171. 

v2 
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§§  2.  Limitations  to  "issue/'  "children/'  etc. 

Derue  to  *'  iMoe,"  at  word  of  liinitation^to  A.  and  his  issue — 
to  A.  for  life  and  after  his  death  to  his  issue. 

Derise  to  A.  and  his  heirs  with  devise  over  upon  fikilure  of 
issue  —  to  A.  for  life  with  derise  over  upon  fidlure  of 
issue — ^upon  £ulure  of  issue  at  death — ^to  testator's  heir, 
upon  fidlure  of  issue  of  A. 

lieaning  of  phrases  '*  die  without  issue,"  eto.,  in  wills  made 
before  1888— oonstruotion  under  the  Wills  Aot,  1  Yiot 
0.26. 

Devise  to  *' issue"  as  deriseet— derise  to  issue  with  words  of 
limitation  and  distribution  superadded — meaning  of  **  issue  " 
as  devisees — ^application  of  the  rule  in  MandeoUl^s  ease. 

Devise  to  *' children"  as  word  of  limitation — ^rule  in  WUd^s 
"  sons  "  as  word  of  limitation — *'  family." 


The  word  "issue''  in  its  general  meaning   extends 
to     all    L'neal    descendants    indefinitely^   without    any 
Derise  to  iamie    reference  to  inheritance.      The   only   mode   of  giving 
tation.  legal  effect  to  the  word  in  this  indefinite  extension^  is  to 

construe  it  as  a  word  of  limitation  equivalent  to  the  words 
"heirs  of  the  body/'  which  include  all  issue^  but  as 
taking  successively  by  descent.  Hence  a  devise  to  A. 
and  '^  his  issue  "  is  so  construed^  and  creates  an  estate 
tail  general  in  A. ;  unless  it  appear  from  the  context  to 
be  restricted  to  issue  of  a  certain  degree^  as  children^ 
or  to  issue  existing  at  a  given  time^  as  at  the  death 
of  a  person^  or  to  have  some  other  meaning  inconsistent 
with  an  estate  tail ;  in  which  cases  it  must  be  taken 
as  a  word  of  purchase  designative  of  the  devisees  in- 
tended (a). 

(a)  **  Its  ordinary  meaning  is  all  those  words  to  which  I  have  already 

descendants ;  and  when  it  is  used  in  referred  equally  apply  to  limitations 

this  sense  it  is  equivalent  to  *  heirs  to  issue  of  the  body,"  per  Willes, 

of  the  body,'   and  the  rules  upon  C.  J.,  adopted  in  Wbodkoutey.  JSTer- 
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The  construction  is  quite  independent  of  the  &ct  of 
there  being  or  not  being  issue  of  the  devisee  living  at 
the  date  of  the  will,  or  at  any  other  period  (a). 

A  devise  to  A.  and  his  issue  living  at  his  death  was  To  a.  aad  his 
held  to  create  an  estate  tail,  because  by  such  construe-  his  death, 
tion  only  could  the  issue  become  entitled,  the  devise 
purporting  to  be  immediate.  Had  the  devise  been  to  A. 
for  life,  with  remainder  to  the  issue  living  at  his  death j 
they  would  have  taken  a  contingent  remainder  by  pur- 
chase as  devisees  {h) . 

A  devise  to  A.,  or  to  A.  for  life,  followed  by  a  devise  to  a.  foritfe 
in  remainder  or  after  his  death  ^'  to  his  issue '',  gives  A.  d^thtohis" 
an  estate  tail  according  to  the  rule  in  Shelley's  case  (c) . 

A  devise  to  A.  and  his  heirs,  with  a  devise  over  upon  To  A.udhiB 
failure  of  the  issue  of  A.  indefinitely j  that  is,  at  any  time,  over  on  failure 
creates  an  estate  tail  in  A. ;  the  word  heirs  being  explained 
by  the  devise  over  to  mean  issue  or  heirs  of  the  body  {d). 
Upon  the  same  principle   a   devise  over  upon  the  in-  Demise  ovempon 
definite  failure  of  issue  of  the  heir  of  the  testator  creates  of  heir  of  teste- 

tor. 

an  estate  tail  in  the  heir,  as  it  imports  that  the  inheritance 

is  to  be  restricted  to  his  issue  (a).  .7^  \ 

riek,  1  E.  &  J.  352;  24  L.  J.  0.  Doe  y.  CoUU,  4  T.  B.  299 ;  and  a 

649 ;  Bradley  y.  Caritorighty  L.  R.  liimtation  in  a  deed  to  A.  and  to  his 

2   C.  P.  611,  520.      '*The  word  issue  oonyeys  to  A.  and  his  then 

'  issue '  refers  to  procreation,  not  in-  existing  issue  a  joint  estate  for  their 

heritanoe ;  the  word  *  heirs '  to  in-  liyes,  see  ante^  p.  169,  pott,  Part  Y . 

heritance,  and  not  procreation  ;  and  Chap.  I.    *  Joint  Tenancy ;'  and  see 

the  words   *  heirs  of  the  body  *  to  2  Jarman  on  Wills,  331. 
procreation  and  inheritance.    But  (a)  2  Jarman  on  WiUs,  329  ;  it  is 

though  this  is  the  primary  sense  of  otherwise  with  a  deyise  to  A.  and 

the  words  taken  by  themselyes,  yet  his  children^  see  WiU^B  case,  post, 

frequently  the  word  *  heirs '  taken  p.  187. 

with  the  context  becomes  '  heirs  of  (6)  UnivereUy  of  Oaford  y.  Cltf- 

the  body ' ;  and  the  word  '  issue,*  ton,  1  Eden,  473  ;  see  2  Jarman, 

when  used  in  a  will  in  connection  330,  questioning  the  decision ;  and 

with  previous  life  estates  and  with  see  Wildes  ease,  post,  p.  188. 
limitations    in    default    of     issue  (c)  Ante,^.  176 ;  Boddy  y.  FU^ 

generally,  refers  to  inheritance  as  gerald,  6  H.  L.  C.  823 ;   Doe  y. 

weU  as  procreation,  and  is  equiya-  RucastU,  8  C.  B.  876 :  2  Jarman, 

lent  to  heirs  of    the  body,"  per  385 ;  Hawkins  on  Wills,  190. 
ewr,  L.  B.  7  Ex.  354,  in  AUgood  y.  (cQ   1    Jarman,  490  ;    Hawkins, 

Blake.'—**  In  the  case  of  a  deed,  it  176. 

is  uniyersally  taken  as  a  word  of  (0)  1  Jarman, 491 ;  Doe^.WaXker^ 

pTOohaie,"  per  Eenyon,  0.  J.,  in  2  M.  &  G-.  113. 
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dMth. 


To  A.  for  life  A  dovise  to  A.,  or  to  A  expressly  for  life,  with  a  devise 

^n  faHwe  o?  OYor  upon  the  indefinite  failure  of  his  issue  creates  an 
estate  tail  in  A.;  there  is  implied  an  intermediate  limita- 
tion to  the  issue  of  A.,  in  order  to  support  the  intention 
that  the  estate  should  not  go  over  until  the  whole  line 
of  issue  have  been  exhausted,  which  limitation  is  then 
referred  to  the  preceding  devise  to  A.  by  the  rule  in 
Slielley's  case,  and  enlarges  it  to  an  estate  tail ;  and  the 
devise  over  takes  effect  as  a  remainder  {a) . 
DeriMOTornpon     A  deviso  ovor  upon  the  failure  of  issue  at  the  death  of 

fittloro  of  iflfloo  Bt    .       - 

A.  has  no  effect  in  enlarging  his  estate  for  life  to  an 
estate  tail,  because  it  accords  with  the  determination  of 
such  an  estate  tail  only  in  the  event  of  A.  dying  without 
leaving  issue,  and  not  in  the  event  of  his  leaving  issue ; 
but  it  may,  perhaps,  be  held  to  imply  a  devise  in  the  latter 
event  to  the  issue  living  at  his  death,  in  the  absence  of 
any  express  disposition,  otherwise  the  issue  would  be  un- 
provided  for  and  the  property  undisposed  of  (i).  The  cir- 
cumstance of  the  issue  being. unprovided  for  is,  at  least, 
aground  for  construing  the  devise  over  on  failure  of  issue, 
if  possible,  to  mean  an  indefinite  failure  of  issue,  in  order 
to  imply  an  estate  tail  in  A.  (c). 

A  devise,  upon  the  indefinite  failure  of  issue  of  A., 
to  the  heir  apparent  or  presumptive  of  the  testator  would, 
it  is  said,  create  an  estate  tail  in  A.  by  implication,  in  the 
absence  of  any  express  devise  to  him ;  such  implication 
being  necessary  to  effectuate  the  manifest  intention  that 
the  heir  should  not  take  until  the  failure  of  the  issue 
of  A.  (d). 


Perisetohdir 
of  testator  on 
failure  of  ianie 
of  A. 


Meaning  of  In  wills  made  before  1st  January,  1888,  (to  which  the 

without  iBwie,"   Wills  Act,  1  Vict.  c.  26,  does  not  extend,  see  sect.  34,) 

eta,  in  wills  be- 
fore 1888. 


(a)  1  Jarman,  489 ;  2  lb.  247 ; 
Hawkins,  200. 

{b)  Per  Hardwioke,  L.  C.»  3 
Atk.  784,  796,  LethieulUer  ▼. 
Tracy ;  1  Jarman,  490,  497,  499 ; 
see  Eg,  p.  Rogers,  2  Madd.  449. 


(c)  BlinHon  y.  Warhurton,  2  E. 
&  J.  400;  25  L.  J.  G.  468,  citing 
Prior  on  Issue,  pi.  104. 

(c2)  1  Jarman,  487 ;  see  devise  for 
life  implied  firom  devise  to  heir  on 
death  of  A.    lb.  465 ;  poH,  p;  193. 
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such  phrases  as  ^^  if  A.  die  without  issue^  or  without 
having  issue^  or  without  leaving  issue,*'  or  "  for  want  or 
in  default,**  or  '^  on  faQure  of  issue  of  A.,**  presumptively 
import  failure  of  issue  indefinitely  or  at  any  period,  and 
give  ground  for  the  above  constructions  (a). 

The  meamng  of  such  phrases,  however,  as  importing  b-w^™  «- 
indefinite  failure  of  issue  is  only  presumptive  and  jdelds  SSiwb  at  daath. 
to  other  expressions  in  the  will  restricting  the  meaning 
to  a  failure  of  issue  at  the  death  of  the  ancestor  or  other 
definite  time  (6).     Where  the  words  in  question  follow  a  Failure  of 
devise  to  children,  sons,  or  a  particular  class  of  issue,  they 
may  be  construed,  according  to  the  prior  objects,  as 
meaning  ''such**  issue  only  (c). 

By  the  Wills  Act,  1  Vict.  c.  26,  s.  29,  (not  extending  to  constmotion 
wills  made  before  1st  January,  1838,  see  sect.  34,)  it  is  Aot. 
enacted, ''  That  in  any  devise  or  bequest  of  real  or  personal 
estate  the  words  "  die  without  issue/^  or  ''  die  vdthout 
leaving  isinie  **  or  "  have  no  issiie/'  or  any  words  which 
may  import  either  a  want  or  fidlure  of  issue  of  any  person 
in  his  lifetime,  or  at  the  time  of  his  death,  or  an  indefinite 
failure  of  his  issue  shall  be  construed  to  mean  a  want  or 
failure  of  issue  in  the  lifetime  or  at  the  time  of  the  death 
of  such  person  and  not  an  indefinite  failure  of  issue; 
unless  a  contrary  intention  shall  appear  by  the  will  by 
reason  of  such  person  having  a  prior  estate  tail,  or  of  a 
preceding  gift  being,  without  any  impHcation  arising  firom 
such  words,  a  limitation  of  an  estate  tail  to  such  person 


(a)  2  Jftrman,  418 ;  Hawkins, 
205  ;  but  the  phrase,  dying  without 
Uoniiuf  issue,  applied  to  personaltTy 
means  without  Uaoing  issue  at  death, 
and  the  same  distinction  applies 
even  where  realty  and  personalty 
are  comprised  in  the  same  gift. 
Forth  y.  Chapman,  1  P.  Wms.  663. 
The  legal  meaning  thus  put  upon 
the  ab<^e  phrases  is  said  to  be  con- 
trary to  the  ordinary  construction 
of  the  Bnflish  language^  according 
to  wbdoh  tDBj  would  import  dying 
without   haying    had    or    without 


haying  issue,  that  is,  failure  of  issue 
Uying  at  the  death  of  A.  per  Lord 
Mansfield,  Denn  y.  Shenton,  1  Oowp. 
410,  411 ;  and  see  Doe  y.  JBmart, 
7  A.  &  B.  636,  647. 

{b)  2  Jarman,  428,  where  the 
cases  of  restricted  construction  are 
noticed  and  fully  discussed.  Haw- 
kins, 207;  Leiris  on  Perpetuities, 
190r252. 

(o)  See  the  rules  for  applying  this 
referential  construction  ana  the 
effects  of  it  discussed  at  length,  in 
2  Jarman,  372-397. 
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or  issue  or  otherwise :  provided  that  this  Act  shall  not 
extend  to  cases  where  such  words  as  aforesaid  import  if 
no  issue  described  in  a  preceding  gift  shall  be  bom^  or  if 
there  shall  be  no  issue  who  shall  live  to  attain  the  age  or 
otherwise  answer  the  description  required  for  obtaining  a 
vested  estate  by  a  preceding  gift  to  such  issue/* 
Eifeot  of  enact-  This  enactment^  it  may  be  observed^  makes  no  change 
in  the  law^  as  to  the  implications  arising  from  limitations 
over  upon  an  indefinite  failure  of  issue ;  but  it  gives  a 
new  rule  of  construction  to  phrases  importing  failure  of 
issue :— such  that  some  phrases  which  occurring  in  wiUs 
before  the  statute  are  held  to  import  an  indefinite  failure 
of  issue^  and  all  phrases  which  are^  as  to  the  time  of  failure^ 
ambiguous^  are  construed  under  the  statute  to  mean  a 
failure  of  issue  of  the  person  in  his  lifetime  or  at  his 
deaths  and  not  an  indefinite  failure  of  issue  (a). 

DeTuetoiMue  Where  a  deviso  is  made  to  the  "issue"  of  a  person 
without  any  prior  devise  to  the  ancestor  to  which  it  can 
be  referred  as  a  term  of  limitation^  the  word  "  issue  *' 
must  be  taken  as  a  word  of  purchase^  designative  of  the 
devisee  intended  (&).  And  though  there  be  a  devise  to 
the  ancestor  to  which  the  limitation  to  the  issue  is  pre- 
sumptively to  be  referred^  yet  it  may  appear  from  the 
context  of  the  will  that  the  word  "issue "  is  used  with  a 
meaning  inconsistent  with  an  estate  tail^  so  that  it  must 
be  taken  to  be  a  word  of  purchase^  according  to  the  follow- 
ing rules  of  construction. 
"  lisae  "  with  A  dovisc  to  A.  Or  to  A.  for  life  and  after  his  death  to  his 
tion  Bupendded.  issuo  and  the  heirs  of  the  body  of  such  isstie,  or  the  heirs 
of  such  issue,  creates  an  estate  tail  in  A.  notwithstanding 
the  superadded  words  of  limitation  of  estate ;  such  words 
being  taken  as  merely  an  amplification  of  the  word 
"  issue  '*  and  included  in  it^  and  therefore  not  inconsistent 
with  an  estate  tail  in  the  ancestor  (c). 

(a)  See  2  Jarman,  465 ;  Hawkins,  (i)  See  aniCf  p.  181. 

218.  (e)  Hawkins  on  Wills,  195,  and 
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But  if  to  a  devise  in  the  above  terms  there  be  snper-  "ime"  with 
added  words  of  distribution  of  estate  importing  that  the  budon  sapor.  ' 
issue  are  to  take  concurrently  in  shares  or  as  tenants  in 
common,  and  not  in  succession  to  the  entirety^  the  word 
issue  is  then  to  be  taken  as  a  word  of  purchase  designat- 
ing the  devisees ;  and  this  construction  is  not  restricted 
or  affected  by  a  subsequent  devise  over  upon  failure  of 
issue  (which  generally  implies  a  preceding  estate  tail)^  for 
the  devise  over  would  be  taken  to  refer  to  such  issue  only 
as  would  take  under  the  prior  devise  as  purchasers  (a). 

And  if  there  be  no  superadded  words  of  limitation^  but  WotcLb  of  distn- 
there  be  sufficient  apparent  intention  for  the  issue  to  take 
the  fee  by  implication  (as  is  now  constructively  the  case 
with  all  wills  made  on  or  after  1st  January^  1838^  by  the 
operation  of  the  Wills  Act,  1  Vict.  c.  26,  s.  28),  the  words 
of  distribution  of  estate  require  the  word  issue  to  be 
taken  as  a  word  of  purchase  (h) . 

Issue,  as  a  word  of  purchase,  prvmd  fade  designates  MeuungofiMae 
aU  descendants  existing  at  the  time  or  of  the  kind  referred  " 
to  j  and  they  take  concurrently  per  capita  and  not  per 
stirpes  (c).     ''And  although  the  devise  is  to  the  issue 


cases  there  cited;  per  Oranworth, 
L.  0.,  Parker  y.  Clariey  6  D.  M.  & 
a.  109. 

(a)  Hawkins  on  Wills,  192; 
Slater  y.  Dangerfield,  16  M.  &  W. 
273,  and  oases  there  cited. 

SAcoordinglj,  the  rale  is  stated 
ye  been  correctly  laid  down  as 
follows  that ''  where  words  of  distri- 
bution, together  with  words  which 
would  carry  an  estate  in  fee,  are 
attached  to  the  gift  to  the  issue,  the 
ancestor  takes  an  estate  for  life  only ; 
andtheresultis  the  same  whether  the 
fee  is  giyen  by  the  technical  words, 
*  heirs,'  or  by  such  words  as  '  estate/ 
'part,'  'share,'  etc,  occurring 
in  the  description  of  the  subject 
of  the  gift,  or  words  imposing 
a  pecuniary  charge  upon  the 
issue,  and  whether  the  j^ift  to  the 
iMue  be  direct  or  by  implication 


from  a  power  to  appoint  to  them, 
and  whether  there  is  a  gift  oyer  upon 
general  fiftilure  of  the  issue  or  not ; 
and  the  same  rule  applies  where  the 
issue  would  take  an  estate  taiL"  2 
Jarman  on  Wills,  3rd  ed.  417, 
adopted  in  Bradley  y.  Carhorighi, 
L.  B.  2  0.  P.  511,  622 ;  as  to  the 
deyises  in  fee  without  the  technical 
limitation  to  the  heirs,  see  ante,  p. 
164.  In  Bradley  y.  Cartwright  the 
fee  was  implied  in  the  issue  from  a 
powerof  appointment  amongst  them, 
as  to  which  see  poet,  ^^^'  ^^' 
'Powers.'  Contrast  the  eSeet  of 
words  of  limitation  or  distribution 
superadded  to  the  words  "  heirs  of 
the  body,"  and  the  superior  tech- 
nical effisot  of  the  latter  expression, 
as  stated  ante,  pp.  177, 178. 

(c)   2   Jarman   on    Wills,    33; 
J>a9ei^»ort  y.  Sanbmy,  3  Ves.  2(7 ; 
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Maaninff  ex- 
plained  or  con- 
text of  wiU. 


By  reference  to 
enildmi,  etc. 


By  reference  to 
parenta. 


Iiene  to  take  in 
anooeaaion. 


Bole  in  Mamde* 
viZ/tf'coaie. 


begotten^  that  makes  no  difference ;  the  words  begotten 
and  to  be  begotten  are  the  same^  as  well  upon  the  constmc- 
tion  of  wills  as  settlements^  and  take  in  all  the  issue  after 
begotten''  (a). 

The  testator  may  give  his  own  explanation  of  the 
meaning  of  the  word  issue  by  the  context  of  the  will ; — as 
by  a  subsequent  reference  to  the  objects  of  the  gift^  as 
being  children  or  sons ;  thus^  in  a  will  devising  to  the 
issue  of  A.,  '^  the  eldest  of  such  sons  to  be  preferred  be- 
fore the  youngest,''  it  was  held  that  issue  was  explained 
by  the  will  to  mean  sons  (i) ; — so  by  reference  to  the 
objects  of  a  prior  gift  to  children,  sons,  etc.,  as  "  such 
issue,"  the  term  issue  may  be  restricted  to  the  objects 
referred  to  (c) ; — so  where  there  is  a  devise  to  a  class  of 
persons,  with  a  devise  over  to  the  issue  of  any  of  the  class 
dying  before  a  certain  period,  and  a  direction  that  the 
issue  should  take  the  share  of  their  pa/rents^  the  reference 
to  parents  is  held  to  restrict  the  meaning  of  issue  to 
children ;  so  where  there  is  a  devise  to  issue  in  such 
manner  as  their  father  or  pa/rents  shall  appoint  {d). 

The  testator  may  show  by  the  context  of  his  will  that 
he  intends  all  the  issue  indefinitely  to  take  in  succession, 
as  "  heirs  of  the  body,"  and  then  the  word  issue,  as  a 
word  of  purchase,  like  heirs  of  the  body  so  used,  gives  to 
the  first  heir  in  tail  an  estate  tail  descendible  from  the 
ancestor  according  to  the  rule  in  McmdevUWs  case. 
Thus,  where  land  was  devised,  after  estates  tail  male  to 
sons,  "  in  default  of  such  issue  to  all  and  every  other 
the  issue  of  my  body,"  with  a  devise  over  in  default  of 
such  issue  to  the  testator's  right  heirs,   it  was  held  to 


LyiDOod  ▼.  KUnber,  29  Beay.  38  ;  S. 
G.  nom.  LifwoodY.  Warwick,  80  L. 
J.  G.  &07  ;  see  Bradshawv,  MelUnffy 
19  Beay.  417  ;  28  h.  J.  G.  603 ;  and 
they  take  jointlj,  if  there  be  no 
words  of  seyeranoe,  lb. ;  Hawkins, 
S7  ;  post,  Vnxt\.    <  Joint  Tenants.' 

(a)  Cook  y.  Cook,  2  Vernon,  645 ; 
see  onto,  p.  170. 

(i)    2    Jarman,  363;    Hawkins, 


196. 

(c)  2  Jarman,  368 ;  and  the  re- 
ference may  be  inferred  without  the 
use  of  the  word  '<  such.'*    lb.  372. 

(d)  2  Jarman,  36 ;  Hawkins,  88 ; 
Siiiey  y.  Ferry,  7  Yes,  622;  Pruen 
y.  Osborne,  11  Simon,  182 ;  Jordan 
y.  Adanuy  9  G.  B.  TX.  8.  407; 
Setuman  y.  Ftwne,  L.  R.  7  Gh. 
276  J  41  L.  J.  G.  706. 
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give  an  estate  tail  in  remainder  to  the  heir  in  tail  general 
at  the  death  of  the  testator;  such  intention  being  inferred 
from  an  expressed  wish  of  the  testator  '^  to  prevent  the 
dispersion  of  his  estates/'  and  from  the  gift  over  in  de- 
fault of  issue  (a). 

But  the  word  "  issue  '^  alone  will  not  bear  this  con- 
struction without  aid  from  the  context  of  the  will.  Ac- 
cordingly^ under  a  devise  to  the  issue  of  J.  S.  simply^ 
it  was  held  that  all  the  children  and  grandchildren  (if 
any)  took  concurrently  an  estate  for  life.  In  wills  now 
under  the  operation  of  the  Wills  Act,  they  would  take 
the  fee,  which  removes  one  argument  in  favour  of  the 
above  construction  (b). 


The  word  ^'  children  "  is  presumptively  a  word  of  pur-  neme  to  ^^ 
chase,  meaning  issue  in  the  first  degree;  but  it  may  be  word  of  lumto- 
explained  by  the  context  of  the  will  to  be  used  as  a  word 
of  limitation,  meaning  "heirs  of  the  body''  (c).  Thus, 
devises  in  the  terms,  ''to  A.  and  his  children  in  succes- 
sion,"— ''to  A.  for  life  and  after  his  decease  to  his 
children  and  so  on  for  ever," — "  unto  my  daughter  M., 
to  her  and  her  children  for  ever,"  have  been  construed 
to  create  estates  tail  ((2). 

A  rule  of  construction  was  kdd  down  in  Wildes  case,  Bale  in  wnd'» 
that  a  devise  to  A.  and  his  children,  if  A.  has  no  child  at 
the  time  of  the  devise,  creates  an  estate  tail  in  A* ;  the 


(a)  AUgood  t.  Blake^  L.  B.  7  Ex. 
389 ;  8  lb.  160;  42  L.  J.  Ex.  101. 
See  ante,  p.  172. 

(b)  Cook  ▼.  Coohf  2  Vernon,  545 ; 
2  Jarman,  35;  see  anUf  p.  163. 

(c)  2  Jarman  on  WIUb,  69,  807 ; 
Hawkins,  198 ;  tee  per  Lord  Hard- 
wioke,  in  Bufflotr  ▼.  Brctdford,  2 
Aik.  222 ;  per  Knight  Brace,  L  J., 
in  Sctrl  Tyrone  y.  Watet:fbrd, 
29  L.  J.  0.  490;  1D.V.&  J.  618; 
WM  y.  Bynff,  2  E.  &  J.  672 ;  S.  C. 
in  H.  L.  nom.  Byng  ▼.  Bfnffy  31  L. 
J.  C.  470. 


{d)  Earl  Tyrone  y.  WcOerford^ 
supra ;  Trtuh  y.  Wood^  4  M.  &  Or. 
324 ;  Roper  y.  Eoper^  36  L.  J.  0. 
270  ;  87  lb.  7 ;  where  an  estate  was 
deyised  to  A.  and  her  children  with 
certain  chattels  ''  as  heir-looms  with 
my  estate,"  it  was  held  that  an 
estate  tail  was  created  by  reason  of 
the  intention  shown  that  the  estate 
should  pass  by  descent  Byng  y. 
Byng,  supra ;  and  the  word  *'  child  '* 
may  be  used  in  a  coUeotiye  sense,  m 
meaning  heirs  of  the  body.  2  Jar- 
man, 818. 
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Sons  "or 


"son"  as  word! 
of  limitation. 


word  children  is  to  be  taken  as  a  word  of  limitation, 
because  in  that  way  only  the  children  can  take  (a) . 

A  devise  to  children  as  devisees  primdfade  includes 
all  the  children  in  existence  at  the  testator's  death,  and 
is  not  restricted  to  those  existing  at  the  time  of  making 
the  devise ;  but  with  reference  to  the  rule  in  Wild's  case, 
as  to  whether  the  word  "  children ''  is  to  be  construed 
aiS  a  word  of  limitation,  the  will  is  to  be  construed,  it 
seems,  according  to  the  intention  presumed  from  the  ex- 
istence or  non-existence  of  children  at  the  time  of 
making  it  (6). 

If  a  devise  be  made  to  A.,  and  after  his  decease  to  his 
children,  or  with  remainder  to  his  children,  although  he 
have  no  child  at  the  time,  yet  every  child  which  he  shall 
have  after,  may  take  by  way  of  remainder,  for  the  intent 
appears  that  the  children  shall  not  take  immediately,  but 
after  the  decease  of  the  parent  (c). 

The  word  ^^  sons"  or  " son''  is  capable  of  being  con- 
strued as  a  word  of  limitation,  equivalent  to  '^  heirs  male 
of  the  body,''  giving  an  estate  tail  male,  in  order 
to  effectuate  the  manifest  general  intention  of  the 
will  (d).  Thus,  a  devise  in  the  terms  ^^to  A.  for  life, 
and  after  his  decease  that  the  eldest  son  of  A.  should 


(a)  6  Co.  17  a,  WilcPs  Case,  «*For 
the  intent  of  the  devisor  is  manifest 
and  certain  that  his  children  should 
take,  and  as  immediate  derisees  thej 
cannot  take,  becanse  they  are  not  in 
rerum  natwrd,  and  by  way  of  re- 
mainder they  cannot  take,  for  that 
was  not  the  intent,  for  the  gift  is 
immediate;  therefore  there  such 
words  shall  be  taken  as  words  of 
limitation."  lb. ;  2  Jarman,  307 ; 
Hawkins,  198 ;  Roper  y.  Roper^  L. 
E.  3  C.  P.  32 ;  37  L.  J.  C.  P.  7. 

if)  2  Jarman,  310,  but  see  the 
obseryations  there  made,  and  see 
B^ttar  T.  Bradford^  2  Atk.  220. 
M»per  T.  Roper,  supra,  where  the 
rule  was  held  to  apply,  although 
there  was  a  child  in  venire  aa  mSre 
(capable  of  taking  m  deyisee,  see 


post.  Chap.  II.  Sect.  I.  '  Contingent 
Bemainders ')  at  the  time  of  the 
deyise  who  was  bom  after  the 
testator's  death,  upon  the  ground 
that  it  was  impossible  to  suppose 
that  tlie  testator  could  in  hct  haye 
treated  this  child  as  the  immediate 
object  of  the  deyise. 

(c)  6  Co.  17  *,  WUcTs  Case;  and 
see  as  to  the  construction  of  future 
limitations  to  children,  posi.  Chap. 
II.  'Contingent  Remainders,*  and 
'  Executory  Deyises ;'  as  to  bequeets 
of  personal  estate  in  like  terms,  see 
2  .farman,  316, 499 ;  Hawkins,  199 ; 
Audslev  y.  ffor%  1  D.  F.  &  J.  226 ; 
29  L.  J.  C.  201. 

(d)  2  Jarman,  817 ;  MelUsk  y. 
Mellish,  2  B.  &  C.  620 ;  Doe  y. 
Qarrod,  2  B.  &  Ad.  87. 
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nherit  the  property  daring  his  life,  and  so  on,  the  eldest 
son  of  the  family  to  inherit  the  same  for  ever/'  was 
held  to  create  an  estate  tail  in  A. ;  the  words  clearly 
indicating  a  series  of  inheritances  and  constituting  words 
of  limitation  (a). 

A  devise  to  A.  and  his  '^  family  '^  is  capable  of  being  "iwinay." 
constmed  as  a  limitation,  conferring  an  estate  in  fee  or 
an  estate  tail;  but  the  meaning  of  the  word  '' family'' 
seems  in  all  cases  to  depend  upon  the  context  of  the 
will,  and  may  be  altogether  void  for  uncertainty  (6). 


SsonoN  in.    Estates  fob  Life. 

Estate  for  life^for  life  of  the  tenant— jmr  auirt  vie — for  sereral 
liyee — for  joint  liyes — for  liyes  of  the  tenant  and  others. 

Limitation  of  estates  for  life— grant  to  A.  without  words  of 
limitation — ^to  A.  for  life  without  expressing  whose  life — 
lease  for  sereral  liyes — ^for  joint  liyes. 

Deyise  of  land  without  words  of  limitation,  under  the  Wills  Act — 
in  wills  nut  under  the  Wills  Act — deyise  for  life  hj  im- 
plication. 

Oocupanoy  of  estate  pur  emire  vie — ^limitation  of  estate  pw  autre 
vie  to  special  occupant — to  the  heirs — to  the  heirs  of  the 
bodj — ^to  the  executor  or  administrator — occupancy  by 
statute. 

Occupancy  of  copyholds — special  occupant  by  designation — ^by 
custom— by  statute. 

Discoyeiy  of  death  of  persons  on  whose  liyes  estates  depend — 
presumption  of  death. 

An  estate  for  life  is  limited  for  the  term  of  the  life  Eaute  for  life 

_     of  tenant, 

either  of  the  tenant  himself  or  of  another  person.     Inautr^vu, 
the  former  case  the  tenant  is  commonly  called  tenant  for 
life  j  in  the  latter  case  he  is  distinguished  as  tenant  pur 
autre  vie  (c). 

(a)  FoebrooiY,  Fotftrooit,  L.  B.  8  657;  80  L.  J.  0.  935;  Lambe  ▼. 

Oh.  98 ;  see  Mannox  y.  Cfreener^  L.  Eames,  L.  B.  6  Oh.  Ap.  597  ;  Burt 

B.  14  Eq.  456.  y.  Sellyar,  41  L.  J.  0. 430 ;  L.  B. 

if)  See  2  Jarman,  25 ;   Hawkins,  14  Bq.  160, 164. 

90 ;  Lueae  y.  Qoldtmidt  29  Beay.  (o)  Lit.  s.  66. 
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For  teranl 
Utos. 


ForjointUTM. 


For  liTM  of 
tenant  himself 
andotlien. 


Doctrine  that 
estate  for  a 
person's  own  life 
18  greater  than 
for  life  of 
another. 


An  estate  may  be  limited  for  the  lives  of  several  per- 
sons named  in  the  grant  or  lease^  to  continue  until  the 
death  of  the  survivor. — ^An  estate  limited  for  the  joint 
lives  of  several  persons  continues  only  until  the  death  of 
him  who  dies  first  (a). 

An  estate  may  be  limited  for  the  lives  of  the  tenant 
himself  and  of  another  or  others^  and  is  then^  in  respect 
of  the  other  life  or  lives^  an  estate  pv/r  cmtre  vie.  Coke 
specifies  this  as  a  third  branchy  in  addition  to  the  two 
branches  into  which  Littleton,  as  above,  divides  tenant 
for  life,  viz.,  into  tenant  for  term  of  his  own  life  and  into 
tenant  for  term  of  another  man's  life.  ''To  this,''  he 
says,  "  may  be  added  a  third,  viz.,  into  an  estate  both  for 
term  of  his  own  life^  and  for  term  of  another  man's  life. 
As  if  a  lease  be  made  to  A.  to  have  to  him  for  term  of 
his  own  life  and  the  lives  of  B.  and  C,  for  the  lessee  in 
this  case  hath  but  one  freehold,  which  hath  this  limita- 
tion, during  his  own  life  and  during  the  Uves  of  two 
others.  And  herein  is  a  diversity  to  be  observed  between 
several  estates  in  several  degrees,  and  one  estate  with 
several  limitations.  For^  in  the  first,  an  estate  for  a 
man's  own  life  is  higher  than  for  another  man's  life,  but 
in  the  second  it  is  not"  (i). 

According  to  the  technical  doctrine  here  referred  to, 
that  as  between  several  estates  an  estate  for  a  man's  own 
life  is  higher  than  for  another  man's  life,  an  estate  pur 
autre  vie  is  extinguished  or  merged  by  surrender  to  a 
tenant  for  his  own  life ;  so  a  lease  to  a  person  for  the 
life  of  another  with  remainder  to  the  same  person  for  his 
own  life  operates  to  merge  the  prior  limitation^  and  is  a 
lease  for  his  own  life  only  and  not  for  several  lives  (c). 
But  this  doctrine^  as  Coke  says  above,  does  not  prevent 
the  creation  of  one  estate  in  a  person  with  the  several 
connected  limitations^  hoth  for  his  own  life  and  the  lives 


(a)  See  BrudntaPs  Case,  6    Go. 
9  a. 

(b)  Co.  Lit.  41  b. 


(o)  11  Co.  83  b,  Bowles'  Com  ; 
and  Bee  pott.  Part  IV.  Chap.  IV. 
'  Merger.' 
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of  others ;  and  if  he  dies  before  the  other  persons  on 
whose  lives  the  estate  depends^  the  estate  continues^  as 
in  the  ordinary  case  of  an  estate pz^r  autre  vie  (a). 


A  firant  or  lease  of  land  at  common  law.  in  a  form  limitetion  of 

?  estate  for  life- 

sufficient  to  pass  a  freehold  estate,  made  to  a  person  gnnt  to  a.  with. 

,      ,        ,  out  words  of 

without  words  of  limitation^  as  "  to  A."  or  ''  to  A.  for  lumtrtioii. 
ever,*'  or  "  to  A.  and  his  assigns  for  ever/*  gives  only  an 
estate  for  life ;  the  limitation  ''  to  his  heirs  *'  being  neces- 
sary to  make  an  estate  of  inheritance  {b) .  A  limitation 
in  the  above  terms  may  be  followed  by  a  limitation  of  the 
remainder  to  B.,  or  to  B.  and  his  heirs ;  and  if  there  be 
no  subsequent  limitation,  the  reversion  is  left  in  the 
grantor  (c). 

If  '^  A.,  tenant  in  fee  simple,  makes  a  lease  of  lands  lamitRtion  for 

life  witbont  ex- 

to  B.  to  have  and  to  hold  to  B.  for  term  of  life,  without  pressm^for 

whose  bfe. 

mentioning  for  whose  life  it  shall  be,  it  shall  be  deemed 

for  term  of  the  life  of  the  lessee,  for  it  shall  be  taken 

most  strongly  against  the  lessor,  and,  as  hath  been  said, 

an  estate  for  a  man's  own  life  is  higher  than  for  the  life 

of  another.     But  if  tenant  in  tail  make  such  a  lease  B^tenut  in 

without  expressing  for  whose  life,  this  shall  be  taken  but 

for  the  life  of  the  lessor;  for  when  the  construction  of 

any  act  is  left  to  the  law,  the  law  will  never  so  construe 

it  as  to  work  a  wrong '' ;  and  tenant  in  tail  cannot  lawfully 

make  a  lease  beyond  the  term  of  his  own  life,  unless  he 


(a)  Mosse^s   C<ue,  supra ;  LaU^a 
Coie,  Cro.  Bliz.  182. 

"For  all  other  purposes,*' 
(than  the  application  of  the  aboye 
technical    aoctrine,)     ^  an    estate 

given  to  A.  for  his  own  life  and  the 
yes  of  others  (probably  the  very 
commonest  form  of  all)  was  exactly 
the  same  as  an  estate  giyen  to  him 
for  the  lives  of  others  only.  If  in 
either  case  he  died  before  the  expi- 
ration of  the  term«  the  estate  con- 
tinued, and  was  liable,  when  no 
special  occupant  was  named,  to  the 
singular  common  law  incident  of 
general  occupancy  and  was  capable 


of  that  peculiar  limitation  known  as 
special  occupancy."  Per  curiam, 
ChaiftOd  y.  Berchtoldt,  L.  B.  7 
Ch.  192,  196 ;  41  L.  J.  0.  255 ; 
as  to  occupancy,  see  pott,  p.  193. 

(b)  See  anUf  p.  156;  '*If  one 
(seised  in  fee)  grant  lands  or  tene- 
ments, reversions,  remainders,  rents, 
advowsons,  commons,  or  the  like, 
and  express  or  limit  no  estate,  the 
lessee  or  grantee  (due  ceremonies 
requisite  by  law  being  performed) 
hath  an  estate  for  life.  The  same 
law  is  of  a  declaration  of  a  use." 
Oo.  Lit.  42  a,  188  a ;  Lit.  s.  283. 

(0)  See  tuUef  p.  40. 
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execute  a  disentailing  assurance^  under  which  he  maj 
dispose  of  the  land  for  an  estate  in  fee  simple  absolute  or 
for  any  less  estate  (a). 

Bt  tenant  for  ^or  the  like  reason^  '^if  tenant  for  life  make  a  lease 
generally,  this  shall  be  taken  by  construction  of  law  an 
estate  for  his  own  life  that  made  the  lease;  for  if  it 
should  be  a  lease  for  the  Hfe  of  the  lessee,  it  should  be  a 
wrong  to  him  in  the  reversion''  (6). 

LMtfeforMTena  A  lease  to  A.  during  the  lives  of  B.  and  G.  continues 
during  the  life  of  the  survivor,  without  express  limitation 
to  that  effect ; — so  a  lease  to  A.  and  B.  during  their  lives 

For  joint  Utm.  Gontinucs  duHng  the  life  of  the  survivor.  And  there- 
fore an  estate  for  joint  lives  must  be  expressly  so 
limited  (c). 

Detiae  without  By  the  Wills  Act,  1  Vict.  c.  26,  s.  28,  which  does  not 
eion.  under  the  oxtoud  to  any  will  made  before  1st  January,  1838,  it  is 
enacted  ^^  that  where  any  real  estate  shall  be  devised  to 
any  person  without  any  words  of  limitation,  such  devise 
shall  be  construed  to  pass  the  fee  simple,  or  other  the 
whole  estate  or  interest  which  the  testator  had  power  to 
dispose  of  by  will  in  such  real  estate,  unless  a  contrary 
intention  appear  by  the  will ''  (d). 
inwiUanotonder  In  wills  made  bcforo  1st  January,  1838,  to  which  the 
above  Act  does  not  extend,  a  devise  of  land  without  words 
of  limitation  follows  the  rule  of  law  for  the  construction 
of  conveyances,  and  primd  fade  creates  an  estate  for  life 
only.  But  in  wills  various  modes  of  expressing  the  inten- 
tion are  allowed  to  supply  the  want  of  technical  words  of 
limitation,  and  to  extend  the  devise  to  an  estate  of 
inheritance,  according  to  certain  rules  of  construction, 

(a)  Co.  Lit.  42  a,  183  a ;  Bee  which  is  so  to  be  understood  that 
anie^  p.  89.  no  wrong  be  thereby  done ;  for  it  is 

(b)  Co.  Lit.  188  a;  "It  is  a  another  maxim  in  law,  quod  leffi* 
maxim  in  law,  that  ererj  man's  ootutruetio  non  facit  injuriam** 
grant  shall  be  taken  by  construction  lb. 

of  law  most  forcible  against  him-  (c)  5  Co.  9  a,  BrttdnePs  Cote, 

self.    Qualibet  coneessio  fortMme  (d)  See  awU,  p.  168. 

contra  domdortm  inUrpreUmda  egt ; 
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wliicli  have  been  already  noticed  in  treating  of  devises  in 
fee  simple  (a). 

If  a  devise  be  made^  after  the  death  of  A.^  to  B.  who  DeTiseforUfe 
is  the  heir  at  law  of  the  testator,  and  the  estate  until  the  ^™p  ® 
death  of  A.  is  not  disposed  of  by  residuary  devise  or 
otherwise,  A.  takes  an  estate  for  Ufe  by  implication ;  such 
implication  being  necessary  to  effectuate  the  devise  to  the 
heir  in  the  manner  expressed,  that  is,  not  until  the  death 
of  A.  But  a  devise,  after  the  death  of  A.,  to  B.,  if  B.  be 
not  the  testator's  heir,  raises  no  such  implication  (b). 


A  term  created  j[mr  autre  vie  may  continue  beyond  the  Ocoapanojof 
life  of  the  tenant  himself  by  reason  of  his  dying  before  trf«.  *'"*' 
the  person  or  persons  on  whose  life  or  lives  the  term 
depends ;  and  if  the  term  be  limited  to  him  for  his  own 
life  only,  and  no  provision  be  made  in  the  limitation  of 
it  for  the  destination  of  the  land  in  the  event  of  the  term 
continuing  beyond  his  life,  it  was  deemed  at  the  common 
law  to  be  Tacant,  and  he  who  first  entered  became  entitled 
to  hold  the  land,  as  tenant  under  the  lease,  for  the  residue 
of  the  term.  Such  tenant  was-  called  an  occupant,  because 
his  title  was  by  his  first  occupation  (c). 

An  occupancy  may  be  prevented  by  an  express  limita-  Limiution  to 

.  A       -I       T      •   •  1  apedal  oooDpant, 

tion  covermg  the  vacancy.     As  by  umitmg  the  estate  to  —to  the  heir«. 
the  tenant,  and  "  to  his  heirs  "  during  the  life  of  the 


(a)  See  ante,  p.  164. 

(b)  I  Jarman,  465,  where  aee  the 
doctrine  followed  out  in  detail.  The 
same  implication  arises  upon  a 
devise  to  the  residuary  deTisee  after 
the  death  of  A.  lb.  474 ;  and  see 
Hawkins,  178 ;  see  the  like  implica- 
tion of  an  estate  tail,  ante,  p.  182. 

(c)  "  If  the  lessee  dieth  living 
ceHui  que  vte,  (that  is,  he  for  whose 
life  the  lease  was  made,)  he  that 
first  entereth  shall  hold  the  land 
during  that  other  man's  life,  and  he 
that  so  entereth  is  tenant  pur  autre 
vie,  and  shall  be  punished  for  waste 
86  tenant  pwr  anUre  vie  and  subject 
to  the  payment  of  the  rent  reserred. 


and  is  in  law  called  an  occupant 
{occiipane),  because  his  title  is  by 
his  first  occupation.  And  so  [f 
tenant  for  his  own  life  grant  over 
his  estate  to  another,  if  the  grantee 
dieth,  there  shall  be  an  occupant." 
Co.  Lit.  41  h,  '^There  can  be 
no  occupant  of  anything  lying  in 
grant ;  "  lb.  Such  things  being  in- 
capable of  possession^  see  ante^  p. 
62;  but  there  may  be  a  special 
occupant  of  such  things  by  designa- 
tion in  the  grant  or  under  the 
statute  providing  against  occupancy. 
Co.  Lit.  888  a ;  as  of  a  rent  charge, 
Bearpark  v.  Hviehineon^  7  Bing. 
178. 
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To  the  hflin  of 
the  body. 


To  ezeontor  or 
•dminiatrator. 


cestui  que  vie,  in  which  case  it  is  heritable  while  it  lasts^ 
like  an  estate  in  fee  simple.  An  estate  so  limited  has 
been  called  a  descendible  freehold  (a).  A  devise  to 
trnstees  and  their  heirs  is  sometimes  impliedly  restricted 
to  a  descendible  freehold  pur  autre  vie,  by  reason  of  the 
trust  being  restricted  to  the  life  (ft). 

It  may  also  be  limited^  like  an  estate  tail^  '^  to  the 
heirs  of  his  body  ;^'  it  is  then  heritable  by  the  issue,  and 
is  called  a  qv^asi  entail  (c), — It  may  also  be  limited  to  the 
tenant  and  his  ^^  executors  or  administrators,'^  and  it  then 
devolves  upon  the  personal  representative  (d). — The  heir 
or  representative  thus  taking  by  the  terms  of  the  limita- 
tion is  called  a  special  occupant,  as  being  the  occupant 
specially  designated. 

The  case  of  general  occupancy,  where  there  is  no  limi- 
tation to  a  special  occupant,  is  now  supplied  by  statute. 
By  the  Wills  Act,  1  Vict.  c.  26,  (repealing  but  substan- 
tially re-enacting  the  statutes  29  Car.  II.  c.  3,  s.  12,  and 
14  Geo.  II.  c.  20,  which  previously  enacted  to  nearly  the 
same  eflFect,)  the  general  power  of  disposition  by  will 
thereby  given  is  expressly  extended  ^'to  esta,tea  pur  aui/re 
vie,  whether  there  shall  or  shall  not  be  any  special  occu- 
pant thereof  (section  8). — And  it  is  enacted  by  section 
6,  **  that  in  case  there  shall  be  no  special  occupant  of  any 
estate  pwr  autre  vie,  whether  freehold  or  customary  free- 
hold, tenant  right,  customary  or  copyhold,  or  of  any  other 
tenure,  and  whether  a  corporeal  or  incorporeal  heredita- 


(a)  Co.  Lit.  41  h  \  Lit.  s.  789 ; 
10  Co.  98  a,  Seymof'a  Case;  im- 
properly 80  called,  see  per  Kenyon, 
C.  J.  Doe  V.  Ltupton,  6  T.  R.  291 ; 
per  Eldon,  L.  C.  JRipley  v.  Water" 
iDortki  7  Ve«.  487.  Coke  obserres — 
"  It  were  good  to  prevent  the  iacer- 
tainty  of  the  estate  of  the  occupant  to 
add  these  words  (to  have  and  to  hold 
to  him  and  his  heirs  during  the  Ufe 
of  the  cestui  que  vie)^  and  this  shall 
prerent  the  occupant,  and  yet  the 
lessee  may  assign  it  to  whom  he 


will ;  or  if  he  hath  already  an  estate 
for  another  man's  life  without  these 
words,  then  it  were  good  for  him  to 
assign  his  estate  to  divers  men  and 
their  heirs  during  the  life  of  the 
cestui  que  tde"     Co.  Lit.  41  h, 

{b)  Beiker  v.  Parson^  42  L.  J.  C. 
228 ;  see  ante,  p.  167. 

(c)  Low  T.  Burron,  3  P.  Wms. 
262 ;  Feame,  C  B.  495. 

{d)  See  Atkinson  ▼.  Baker,  4  T. 
B.  229;  Ripley  r.  Waterworth,  7 
Yes.  448. 
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ment^  it  shall  go  to  the  executor  or  administrator  of  the 
party  that  had  the  estate  thereof  by  virtue  of  the  grant ; 
and  if  the  same  shall  come  to  the  executor  or  admini- 
strator either  by  reason  of  a  special  occupancy  or  by  virtue 
of  this  Act^  it  shall  be  assets  in  his  hands^  and  shall  go  and 
be  applied  and  distributed  in  the  same  manner  as  the 
personal  estate  of  the  testator  or  intestate  "  (a). 

This  enactment  applies  to  equitable  estates  j^t^r  autre  vie, 
notwithstanding  the  legal  estate  be  vested  in  trustees  and 
their  heirs  (b). — An  estate  for  the  lives  of  the  lessee  and 
others  is  an  estate  pv/r  a/utre  vie  within  the  statute  (c).— 
The  estate  passing  to  the  executor  or  admiuistrator  by 
special  occupancy  or  under  the  Act^  being  made  assets 
applicable  in  the  same  manner  as  personal  estate^  is  there- 
by rendered  liable  to  legacy  duty^  but  is  not  made  personal 
estate  for  the  purpose  of  following  the  person  and  domicil 
of  the  deceased  tenant;  it  is  immovable  property  SiS 
regards  jurisdiction^  notwithstanding  his  domicil  be 
foreign  (d). 


0000- 


There  could  be  no  general  occupant  of  a  copyhold  or  oo(nti>uio7of 
customary  tenancy ;  because  the  freehold  title  remaining  ~^^  ^ 
in  the  lord  precluded  a  vacancy,  and  the  lord  became  de 
fo/cto  occupant  (a). 

But  a  special  occupant  may  be  expressly  designated  in  speoui 
the  grant  or  surrender,  to  the  exclusion  of  the  occupancy  '^*°*' 
of  the  lord ;  as  by  extending  the  estate  ''  to  the  heirs/' — 
And  by  special  custom,  in  the  absence  of  limitation,  the 
heir  or  devisee  or  the  cestui  qvs  vie  may  be  entitled  as 
special  occupant  (/). 


(a)  Ab  to  this  enactment,  see  Bar- 
ton on  Beal  Property,  (736)  ;  Doe 
▼.  Ztfioif,  9  M.  &  W.  662  ;  S^ley 
▼.  Waiarworih,  7  Yet.  425. 

{b)  Revnoldi  t.  Wright,  25  Beav. 
100;  80  L.  J.  G.  381. 

(e)  ChatfiMT.  Berohtddt,  Jj.^. 
7  Ch.  192 ;  41  L.  J.  C.  155. 

(d)  OhatJMd  T.  BereMoldi,  «upra. 


(e)  Hargraye*B  note  (2)  to  Oo. 
Lit.  59  b :  Zouoh  ▼.  Forse,  7 
Bast,  186 ;  Doe  y.  Scott,  4  B  &  G. 
706. 

(/)  Scriyen  on  Gop.  51 ;  Doe  y. 
MarHny  2  W.  Bl.  1148 ;  Right  v. 
Sawden,  8  East,  260 ;  Doe  y.  God- 
dard^  1  B.  &  G.  522  ;  Doe  y.  8eoU, 
ewpra ;  lee  Jeame  y.  Cook,  27  L.  J, 
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BjBtotate.  The  statate  1  Vict.  c.  26,  a.  6^  is  expressly  extended  to 

lands  of  ciistomary  and  copyhold  tenure^  and  under  that 
statute^  if  there  be  no  special  occupant^  the  estate  will  go 
to  the  executor  or  administrator  of  the  tenant  to  be 
applied  and  distributed  as  personal  estate  (a).  The 
former  statutes  of  29  Car.  II  and  14  Geo.  11^  for  which 
the  above  statute  was  substituted  were  construed  not  to 
extend  to  copyholds ;  because  by  so  extending  them  they 
would  have  prejudiced  the  rights  of  the  lord  {h).  The 
special  occupant  by  custom  or  under  the  statute  must  be 
admitted  and  pay  a  fine  (c). 


DiwMTeryof  In  Order  to  prevent  frauds  by  the  concealment  of  the 

penona  oa^  deaths  of  pcrsous  ou  whoso  lives  estates  depend^  a  statute 
estfttM  Lpand*  6  AuTie,  c.  1 8^  providos  that  a  person  claiming  a  remainder^ 
reversion^  or  expectancy^  after  the  death  of  any  person 
may  obtain  an  order  of  the  Court  of  Chancery  for  the 
production  of  such  person^  and  upon  failure  to  produce 
such  person^  may  enter  upon  the  land  as  if  such  person 
were  dead  {d). 

Plroof  that  a  person  has  been  absent  and  not  heard  of 
for  seven  years  raises  a  presumption  of  his  deaths  but  no 
presumption  as  to  the  time  of  his  death.  The  ordinary 
presumption  of  life  continues  in  the  absence  of  any  evi- 
dence respecting  it  (e). 


PrMnmptlon  of 
death. 


0. 202,  where  the  eeHmt  que  me  were 
held  to  be  entitled  by  the  custom  in 
succession  for  life  estates. 

[a)  See  ante,  p.  194. 

[h)  Zouoh  T.  Forte,  7  East,  186  ; 
see  €tnte,  p.  78. 

io)  Go.  Cop.  s.  56 ;  Soriyen,  351. 
<Q  See  2  Blaokst.  Com.  177 ;  and 
see  18  &  19  Oar.  11.  c  11,  in  the 


8 


Statutes,  rerised  ed. 

(0)  Taylor  on  Evidence,  198,  5th 
ed. ;  see  Phenfe  TrutU^  L.  B.  5 
Ch.    139;    Lewee'    Truets,    L.    B. 

6  Ch.    356:    re   Walker,    L.   B. 

7  Ch.  120;  i.  g.  NicholU,  41  L. 
J.  Prob.  88 ;  Beoinetf^t  TrwU^  38 
L*  J.  C.  159;  B.  ▼.  Lmiilmf,  L.  B 
0.  C.  196. 
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Section  IY.      Estates  roB  Yeaes. 

Estate  for  yean — **  ten&  " — **  lease  ** — ^requisites  of  lease — ^parol 
tease* 

lomitatioii  of  term,  as  to  dnration-^-oertaiiity  required — Please  for 
sucoessiye  periods — Please  ''from  year  to  year" — ^notice  to 
determine — ^implied  tenancies  from  year  to  year. 

Limitation  of  term,  to  A.  and  to  his  executors — ^to  A.  and  to  his 
heirs — ^to  A.  and  to  the  heirs  of  his  hody. 

Lease  with  ooyenant  for  renewal — coyenant  runs  with  the  land- 
condition  of  obserying  ooyenants,  etc.,  in  the  lease. 

Chattel  interests  of  uncertain  duration. 

An  estate  for  years  is  an  estate  limited  by  a  certain  Estate  for  yean. 
term  or  duration  of  time.  An  estate  for  a  term  of  half 
a  year,  or  for  a  quarter  of  a  year,  or  for  a  smaller  por- 
tion of  a  year,  as  being  for  a  term  certain  in  time,  is 
classed  in  law  with  an  estate  for  a  term  of  years,  and  is 
subject,  in  general,  to  the  like  rules  and  incidents  {a). 

The  word  '^  term ''may  be  used  to  signify  not  only  "Term." 
the  limits  of  time,  but  also  the  estate  and  interest  that 
passes  for  that  time ;  and  it  is  a  question  of  construction 
in  which  sense  the  word  is  to  be  understood  {b) . 

The  grant  of  an  estate  for  years  is  commonly  called  a  "Leaie/ 
lecue  or  demise,   the    words   ''  grant,''  "  demise,*'    and 
''let,"  being  commonly   used,  though   any   words   ex- 
pressing the  intention  to  transfer  the  possession  for  a 
certain  time  are  sufficient  (c). 

(a)  Lit.  ss.  68,  67 ;  Go.  Lit.  64  WrigM  y.  CartwriffK  1  Burr.  282, 

b.     A  tenant  from  week  to  week  284.    "  The  word  term  referred  to 

or  for  any  less  time  than  a  year  is  time  has  the  same  meaning    with 

not  a  **tenant  for  any  term  of  years*'  certainty — wherefore  such  a  Umita- 

within  the  statute  4  Geo.  II.  c.  28,  s.  tion  of  years  as  hath  certainty  in  it 

1,  which  giyes  an  action  for  double  may  wefi  be  called  a  term,  and  a . 

yalue  against  such  tenant  holding  lease  containing  such  time  shall  be 

oyer  after  the  determination  of  the  good."    Plowden,  273. 

term.    Lloifd  y.  Botbee,  2  Camp.  (o)  Co.  Lit.  46  h ;  Bacon's  Abr. 

463  ;  see  Wilkimon  y.  Sail,  3  Bing.  Lease,    (K) ;     Shepp.    Touch,    by 

N.  C.  608.  Preston,  272 ;  see  Doe  y.  Dc^,  2  Q. 

{h)  Co.  Lit.  46  5 ;    Sector  of  B.  147, 162. 
Ohedmgion'e  eoit,   1  Co.  168  a-. 
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required 
to  be  in  writing. 


MeaningofieaM,  The  term  '^  leaso '^  is  applied  also  to  the  grant  of  an 
"'"'**  estate  for  life.  The  term  ^' grant"  is  a  general  term, 
though  used  also  in  a  special  sense  as  applying  to  estates 
and  rights  in  land  which  lie  in  grant  in  contrast  to  those 
which  lie  in  livery.  The  term  '^  feoffment ''  was  used 
generally  to  denote  a  transfer  of  the  seisin  or  immediate 
freehold  estate ;  bat  it  was  applied  also  in  a  special  sense  to 
a  transfer  for  an  estate  in  fee  simple ;  and  the  term  '^  gift  '^ 
to  an  estate  in  fee  tail ; — ^the  corresponding  terms  applied 
to  the  parties  being /eo/for  Sknd  feoffee^ — donor  and  donee, 
— lessor  and  lessee  (a). 

All  leases  (excepting  leases  not  exceeding  three  years 
from  the  making  and  at  a  rent  of  two-thirds  at  least  of 
the  value)  are  required  by  the  Statute  of  Frauds  (29 
Car.  II.  c.  3,  s  1,  2)  to  be  in  writing ;  and  by  the  statute 
8  4  9  Vict.  c.  106,  s.  3,  (with  the  same  exception,)  they 
must  be  by  deed. — ^An  instrument  which  is  void  as  a 
lease  by  reason  of  not  being  in  the  form  of  a  deed  may 
operate  as  an  agreement  for  a  lease,  if  capable  of  that 
construction,  both  at  law  and  in  equity  (6). 

A  parol  lease  within  the  above  exception,  when  per- 
fected as  an  estate  by  the  entry  of  the  lessee,  is  valid  as 
a  lease,  and  imparts  all  the  rights  and  remedies  incident 
to  such  lease,  notwithstanding  the  4th  section  of  the 
above  Statute  of  Frauds,  which  requires  a  contract  or 
sale  of  any  interest  in  or  concerning  land  to  be  in  writing 
duly  signed;  but  as  a  mere  contract  giving  an  interesse 
termini  only,  if  the  lessee  refuses  to  effectuate  it  by 
entry,  no  action  can  be  brought  upon  it  (c). 


Bjdeed. 


Pttrd  lease. 


(a)  Lit.  8.  67 ;  see  ante^  pp.  46, 
68 ;  Shepp.  Touch.  228. 

(6)  See  anie,  p.  49;  poH  Part 
lY.  Chap.  I.  'Conyeyanoes';  eee 
Parker  v.  Toiwelly  2  D.  Or,  &  J. 
669 ;  27  L.  J.  C.  812 ;  Bond  t.  jSm- 
ling,  1  B.  &S.871 ;  80  L.  J.  Q.  B. 
227;  BoUoionT,  Leon,  7  H  &  N. 
78 ;  81  L.  J.  Ex.  96 ;  JHdey  t. 
MoUett,  16  C.  B.  N.  S.  298  ;  83  L. 
J.  0.  P.  286,  per  Erie,  C.  J. 


(«)  Strafford  y.  Hdge,  1  C.  &  J. 
891 ;  see  ante  p.  44.  As  to  what 
are  contracts  relating  to  an  interest 
in  land  within  the  Statute  of  Frauds, 
see  Leake  on  Contracts,  p.  131,  The 
following  cases  may  be  noticed  as 
connected  with  the  subject  of  te- 
nancies.— A  contract  for  the  ezdu- 
siye  possession  of  a  specific  part  of  a 
house  or  premises,  as  the  ordinaiy 
contract  for  lodgings,  is  within  the 


SICT.  17.   S8TATBS  FOB  YBABS. 


199 


The  term  may  be  limited^  as  to  duration^  by  a  certain  Lfaniutionof 
time  either  in  express  terms   or  by  reference, — "Portum.' 
regularly  in  every  lease  for  years  the  term  must  have  a 
certain  beginning  and  a  certain  end — ^yet  if  by  reference 
to  a  certainty  it  may  be  made  certain  it  sufficeth,  quia  id 
certwm  est  quod  certwm  reddi  potest.     For  example,  if  A.  • 

leaseth  his  land  to  B.  for  so  many  years  as  B.  hath  in 
the  manor  of  Dale,  and  B.  hath  then  a  term  in  the 
manor  of  Dale  for  ten  years,  this  is  a  good  lease  by  A. 
to  B.  of  the  land  of  A.  for  ten  years." — ''  So,  if  a  lease  be 
made  to  another  during  the  minority  of  J.  G.,  and  he  is' 
of  the  age  of  ten  years,  now  this  is  a  good  lease  for 
eleven  years,  if  J.  G.  shall  as  long  Uve  "  (a). 

^'  It  is  here  to  be  understood  that  the  years  must  be  o«rtidntyr*. 
certain,  when  the  lease  is  to  take  effect  in  interest  or  ^™ 
possession.  For  before  it  takes  effect  in  interest  or 
possession,  it  may  depend  upon  an  uncertainty." — "  For 
example,  if  A.  seised  of  land  in  fee  grant  to  B.  that 
when  B.  pays  to  A.  twenty  shillings,  from  thenceforth 
he  shall  have  the  land  for  twenty-one  years,  and  after 
B.  pays  the  twenty  shillings,  this  is  a  good  lease  for 
twenty-one  years  from  thenceforth." — So,  ''if  a  man 
maketh  a  lease  to  J;  S.  for  so  many  years  as  J.  N.  shall 
name,  this  at  the  beginning  is  uncertain ;  but  when 
J.  N.  hath  named  the  years,  then  it  is  a  good  lease  for 
so  many  years  (h). 


4th  Motion  of  the  Statate  of  Frauds, 
and  unleM  validated  as  a  parol  lease 
under  the  2nd  section,  must  be  eri- 
denced  bj  writing  signed.  Sirttf- 
ford  y.  idge^  supra.  But  a  con- 
tract for  mere  permission  to  reside 
or  use  premises,  or  a  specific  part 
of  premises,  not  involying  the  ex- 
clusive possession,  as  a  contract  for 
board  and  lodging  in  the  house  of 
another,  is  not  within  the  4th  section. 
Wright  Y.  Stavert,  2  E.  &  E.  721 ; 
29  L.  J.  Q.  B.  161.  In  the  latter 
case  the  landlord  retains  the  lesal 
possession,  and  the  person  entitled 
under  such   contract  cannot  main- 


tain an  action  of  trespass  or  any 
action  depending  on  possession.  lb. 
As  to  what  constitutes  a  tenancy  or 
occupation  for  the  purpose  of  rating, 
see  B,  ▼.  Smith,  3  E.  &  £.  883 ;  30 
L.  J.  M.  74 ;  see  Mood*  y.  Trump- 
iiufton^  L.  B.  6  Q.  B.  56  ;  40  L.  J. 
M.  35 ;  jR.  y-  St,  George's  Union, 
41  L.  J.  M.  80 ;  Allan  y.  Liverpool^ 
L.  R.  9  Q.  B.  180 ;  43  L.  J.  M.  69. 

(a)  Go.  Lit.  46  &;  6  Co.  35  b. 
Bishop  of  Bath's  Case  ;  3  Co.  19  6, 
Boraston's  Case;  Plowden,  273,  Sag 
y.  Smith ;  Plowden,  520. 

{b)  Co.  Lit.  46  5 ;  6  Co.  85  i. 
Bishop  of  Bath*s  Case,  and  it  seems 
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A  lease  for  so  many  years  as  a  person  may  live  is  a 
freehold  estate  by  reason  of  the  nncertainty  of  the 
term  {a).  But  if  *' a  man  maketh  a  lease  for  cwenty-one 
years  if  J.  S.  live  so  long^  this  is  a  good  lease  for  years^ 
and  yet  is  certain  in  uncertainty  " ;  it  has  a  certain  limit 
notwithstanding  the  uncertainty  of  reaching  it  (6) . 

A  lease  may  be  limited  to  continue  for  successive 
periods  at  the  option  of  one  or  other  of  the  parties  : — 
LetMforBuooM.  as  for  a  term  of  7^  14,  or  21  years^  which  continues  for 
i4,or2i7Mr8.  those  successivo  periods^  unless  the  option  to  determine 
it  at  the  end  of  one  of  the  periods  is  duly  exercised ; 
and  such  option  rests  presumptively  with  the  lessee^  if 
no  intention  to  the  contrary  be  expressed  (c). 

A  lease  "  from  year  to  year "  is  a  term  for  one  year 
certain,  continuing  for  successive  years^  unless  due  notice 
have  been  given  to  determine  it  at  the  end  of  the  first 
or  any  subsequent  year  (d).  A  lease  "for  one  year,  and 
so  on  from  year  to  year/'  is  a  term  for  two  years  certain, 
continuing  for  successive  years,  unless  due  notice  have 
been  given  to  determine  it  (e). 

The  notice  required  by  law  to  determine  a  tenancy 
from  year  to  year,  in  the  absence  of  agreement  to  the 
contrary,  must  be  given  half  a  year  before  the  expiration 
of  the  current  year  of  the  tenancy  (/) ;  and  a  tenancy 
fi*om  year  to  year  is  determinable  by  either  party  giving 
the  proper  notice  {g).    Where  the  term  is  determined 


"from 
year  to  yew.*' 


Notice  required 
to  determine 
tenancy. 


that  if  the  number  of  yean  be 
named  after  the  oommenoement  of 
the  lease  (in  the  life  of  the  lessor) , 
the  lease  will  be  made  good  ex  post 
facto,    lb. 

(a)  Co.  Lit.  42  a,  46  3 ;  and 
see  Plowden,  522. 

(&)  Co.  Lit.  46  5.  This  is  a  term 
of  years  with  a  condiHonai  limiUh 
tion,  as  to  which,  seejpof^jp.  220. 

(o)  Doe  y.  Dixon,  9  llast,  15; 
Dann  v.  Spurrier,  8  B.  &  P.  899 ; 
see  PoweU  y.  Smith,  L.  R.  14  Eq. 
85 ;  41  L.  J.  C.  784. 

(d)  Doe  T.  Smaridffe,  7  Q.  B,  957. 


(e)  Detm  y.  Cartwrighty  4  East, 
29 ;  Johnstone  y.  Emdleetone,  4  B. 
&  C.  922  ;  Doe  y.  Green,  9  A.  &  E. 
668. 

(/)  Butler's  note  (1)  to  Co.  Lit. 
270  b;  Bight  y.  Darby,  1  T.  E. 
169  ;  Doe  y.  Dobell,  1  Q.  B.  806  ; 
see  Bridget  y.  Fotte,  17  C.  B.  N. 
S.  814  ;  38  L.  J.  C.  P.  888;  as  to 
the  seryioe  of  notice,  see  Ibmham  y. 
Nioholton,  L.  B.  6  H.  L.  661. 

{g)  Doe  y.  Browne,  8  East,  165 ; 
see  S.  C.  14  Yes.  166;  King's 
Leaseholds,  L.  R.  16  Eq.  621 ;  see 
post,  p.  206. 
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by  force  of  an  express  linutation^  the  lease  itself  supplies 
sufficient  notice;  both  parties  are  equally  apprised  of 
the  determination  of  the  term^  and  no  further  notice  is 
required  {a). 

A  general  letting^  without  express  limitation  of  the  implied  teoao- 
term^  at  a  fixed  yearly  rent^  though  it  be  payable  half-  toyear.-^ra^a 
yearly  or  quarterly,  impliedly  creates  a  term  or  tenancy  Kedrent. 
from  year  to  year  (6) ; — and  the  payment  of  such  a  rent  Fromoiyment 
in  respect  of  a  tenancy,  is  primd  facie  evidence  of  a 
tenancy  from  year  to  year,  with  the  usual  incidents  of 
such  a  tenancy  (c). 

A  tenancy  from  year  to  year  is,  in  general,  implied  UndAr  an  agree, 
from  the  payment  and  acceptance  of  a  yearly  rent  under 
an  agreement  for  a  lease  not  amounting  to  an  actual 
demise  (d);  but  mere  occupation,  without  payment  of  the 
rent,  will  not  raise  the  same  implication  {e). — A  tenancy  After  expiration 
from  year  to  year  would  also  be  implied  from  the  pay- 
ment of  rent  by  the  tenant  in  respect  of  a  continued  occu- 
pation after  the  expiration  of  a  lease  (/) ;  but  a  continued 
occupation  or  holding  over  alone  is  not  sufficient  to  imply 
a  tenancy  {g). 

The  tenancy  thus  implied  will  include  all  the  terms  of  Terme  of  im- 

,  -  ,  plied  tenancy 

the  agreement  or  previous  lease  which  are  applicable  to  »om  jear  to 
such  a  tenancy,  as  conditions  of  re-entry,  stipulations  as 
to  notice,  etc.  {h)  : — thus,  it  will  expire  without  notice  at 
the  end  of  the  term  limited  in  the  agreement  (t) ;  and 


(a)  Bight  v.  Darhy,  supra. 

(&)  Richardson  v.  Langridge^  4 
Taunt.  128, 131  ;  Doe  v.  Wood,  14 
M.  &  W.  682,  687. 

(c)  Doe  T.  WatU,  7  T.  B.  88 ; 
Doe  y.  Crago,  6  G.  B.  90,  98. 

(<Q  Knight  y.  Benett,  3  Bing.  861 ; 
Cox  y.  Bent,  5  Bing.  185  ;  Chapman 
▼.  TowneTy  6  M.  &  W.  100 ;  Bragih- 
wagte  t.  Hitoheoek,  10  M.  &  W. 
494. 

(e)  Waring  y;  £ti^,  8  M.  &  W. 
671 ;  Andenon  y.  Midland  Bg.  Co, 
3  B  &  B.  614  ;  80  L.  J.  Q.  B.94; 
iee  *Tenancyat  wiJl^' pat^  p.  208. 


(f)  Doe  7.  WelUr,  7  T.  B.  478  j 
Bishop  y.  toward,  2  B.  &  0.  100 ; 
Doe  y.  Dobell,  1  Q.  B.  806 ;  see 
Buekujorih  y.  Simpeon,  1  0.  M.  & 
B.  884. 

(^)  8  M.  &  W.  675,  Waring  y. 
King;  as  to  the  remedies  of  the 
landlord  in  such  ease,  see  4 
Geo.  II.  0.  28,  s.  1,  Bollen  &  L. 
Prec.  PI.  215. 

(h)  Doe  y.  FoweU,  6  B.  &  0. 312 1 
Doe y.  Ameg,  12  A.  &  B.  476;  Doe 
y.  Bell,  5  T.  B.  471. 

(0  2W#«  y.  JSkwage^  4  B.  &  B. 
86;  23  L.  jr.  Q.  B.  888. 
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ExDTMS  terms 
exclude  iinplioA- 
tioa. 


a  stipulation  that  the  tenant  shall  paint  in  the  last  year 
of  the  term  limited  will  apply^  if  the  tenancy  so  long  con- 
tinues {a). — The  same  implications  will  arise  &om  an 
agreement  or  lease^  although  it  be  void^  as  snch^  by 
reason  of  not  satisfying  the  requirements  of  the  Statute 
of  Frauds^  or  not  being  under  seal  as  required  by  the 
statute  8  4  9  Vict.  c.  106,  s.  3  (6). 

An  express  stipulation  to  a  different  effect  excludes 
the  implication  of  a  tenancy  from  year  to  year,  as  where 
it  is  expressly  agreed  that  the  tenancy  shall  be  determi- 
nable at  will  (c) . — "  So  long  as  both  parties  shall  please  *' 
is,  it  seems,  consistent  with  a  tenancy  from  year  to 
year  (d). 


Liimtotion  of  A  Icase  for  years  is  sometimes  limited  in  the  form  "  to 
t^'^i^  A.  and  to  his  executors  and  administrators,''  in  analogy 
with  the  limitation  of  an  estate  of  inheritance  '^  to  A.  and 
to  his  heirs.''  But  the  additional  words  of  limitation  in  this 
case  are  quite  superfluous ;  they  merely  denote  the  rule 
of  law  respecting  the  devolution  of  the  term,  as  personal 
estate,  which  would  apply  without  the  addition  of  those 
words  {e) .  If  a  lease  be  made  to  a  person  for  life,  with 
remainder  to  his  executors  for  a  term  of  years,  the  term 
of  years  rests  in  the  lessee  himself  as  well  as  if  it  had 
been  limited  to  him  and  to  his  executors  (/). 
^o  A.aiidtoiiii  If  a  lease  be  made  to  a  man  and  ^' to  his  heirs  "  for  a 
term  of  years,  it  will  pass  as  personal  estate,  to  the 
executor  of  the  lessee  and  not  to  the  heir ;  the  limitation 


(a)  Martin  y.  SmUh,  L.  B.  9  Bz. 
50  ;  43  L.  J.  Ex.  42. 

{6)  See  anief  p.  198 ;  Ihe  r.  Bell^ 
5  T.  B.  471 ;  Clc^ion  t.  Blakey,  8 
T.  R.  8 ;  Martin  t.  Smithy  supra. 

(o)  JUehttrdaon  y.  Langridge^  4 
Taunt.  128 ;  Doe  y.  Cox,  11  Q.  B. 
122 ;  Pinhom  y.  SonMter^  8  Ex.  768; 
Mortony,  IToodlr, L. E.  4 Q.  B.  298  ; 
38  L.  J.  Q.  B.  81. 

((2)  Do9  y.  Chs,  supra,  per  Oole- 
ridge^J.;   Z>m  y.  Z^ooMf,  7  Ex.  89  ; 


see  Mastinffs  Union  y.  St,  Jam^a^ 
CUrkenweU,  L.  B.  1  Q.  B.  88;  35, 
L.  J.  M.  65. 

(«)  Ante,  p.  83,  45;  Shepp. 
Touch,  by  Preston,  76. 

(/)  Co.  Lit.  54  h,  by  analogy  with 
the  rule  in  Shellet/'M  Can ;  see  poHy 
Chap.  II.  Sect.  1  ;  see  1  Sugden  on 
Powers,  80,  7th  ed. ;  WtU  y.  Sad- 
ler, 42  L.  J.  C.  498 ;  L.  B.  8  Ch. 
419. 
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4(P  the  heirS;  being  wholly  inapplicable  to  personal  estate, 
is  rejected  (a). 

If  a  lease  be  made  to  a  man  and  '^  to  the  heirs  of  his  To  a.  and  to  the 
body  '^  for  a  term  of  years  (or  in  any  other  terms  which 
expressly  or  impliedly  would  raise  an  estate  tail  in  the 
inheritance),  the  whole  term  vests  absolutely  in  the  im- 
mediate donee  in  tail  (6). — And  it  is  the  same  with 
bequests  by  will :  '*  where  personal  estate  (including 
terms  of  years  of  whatever  duration)  is  bequeathed  in 
language  which,  if  applied  to  real  estate,  would  create  an 
estate  tail,  it  vests  absolutely  in  the  person  who  would  be 
the  immediate  doiiee  in  tail,  and  consequently  devolves 
at  his  death  to  his  personal  representative  and  not  to  his 
heir  in  tail''  (c). 

A  term  of  years  may  be  attended  with  the  right  ofLeaaewithoore. 
renewal  by  virtue  of  a  covenant  inserted  in  the  lease  to 
that  effect. — A  covenant  to  renew  a  lease,  with  all  the 
covenants  and  articles  contained  in  it,  does  not  import 
that  the  renewed   lease   shall  contain  a  covenant  for 
renewal ;  but  the  covenant  may  in  express  terms  give 
the  right  of  perpetual  renewal  of  successive  leases  (d). — 
A  covenant  for  renewal  runs  with  the  land  in  favour  of  coTenaatfor 
assignees  of  the  lease,  and  against  ^grantees  of  the  rever-  {^the^l^ 
sion  {e). 


(a)  Lit.  B.  740;  Go.  Lit.  46  ft; 
Shepp.  Toadh.  by  Preston,  76. 

(ft)  Feome,  C.  B.  461 ;  Will.  Bx. 
566  (d) ;  and  see  Lovies**  due,  10 
Co.  87  ft,  there  eommented  upon ; 
JBratmeker  y.  Bagot,  1  Mer.  271 ; 
Lord  Ventlam  y.  BathnrHy  13  Sim. 
874.  "  A  term  or  personal  estate 
cannot  be  entailed ;  for  where  a 
term  or  other  personal  estate  is 
limited  to  one  in  tail,  it  is  an  abso- 
lute and  complete  disposition  of  the 
whole  term  to  him  and  his  execu- 
tors ;  he  may  dispose  of  it  as  he 
pleases ;  if  he  does  not  dispose  of  it 
it  goes  to  his  executors  and  not  to 
his  issue ;  and  it  does  sot  revert  for 


deiault  of  issue."  Feame,  0.  fi. 
ntpra, 

(c)  2Jannanon  "V^nils,  489,  and 
see  the  oases  there  cited. 

((2)  Igguldm  y.  May,  7  East,287 ; 
2  B.  &  P.  K  B.  449  i  9  Yes.  826  ; 
Hare  y.  Burgee,  4  E.  &  J.  46  ;  27 
L.  J.  0.  86. 

(e)  Skelbwme  v.  Biddulph,  6  Bro. 
P.  G.  868 ;  1  B.  &  Aid.  11,  Vermm 
y.  SmUhi  12  East,  469,  Boe  y. 
Sayleg ;  Simpeon  y.  Clayt<m,  4 
Bing.  N.  0.  768,  780.  As  to 
coyenants  running  with  the  land,  see 
Lei^  on  Contracts,  ch.  yL  s.  2. 
As  to  the  renewal  of  a  lease  by  a 
trustee,  see  atUe,  p.  161. 
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Bmmi  The  covenant  for  renewal  may  be  expressed  to  be 

obaerranoe  of     Conditional  upoH  the  observance  by  the  lessee  of  all  his 

OOT0IUUlt  .  _ 

covenants  in  the  lease^  and  then  by  breach  of  the  cove- 
nants his  right  of  renewal  will  be  forfeited.  Equity  will 
not  relieve  the  lessee  in  such  case ;  nor  will  equity  relieve 
the  lessee  in  case  of  neglect  to  renew  within  the  appointed 
time,  unless  caused  by  fraud  of  the  lessor^  or  unavoidable 
accident^  or  ignorance  (a). 


Cbftttal  interasts 
of  unoextain 
dnrfttion. 


Devise  (br  pay- 
ment uf  debta. 
To  executors. 


Some  estates,  the  dui*ation  of  which  is  measured  by  the 
raising  of  money  or  by  the  satisfaction  of  debts  out  of 
the  profits  of  the  land,  although  uncertain  in  duration, 
yet  being  of  the  nature  of  chattel  interests,  in  that 
respect,  may  be  classed  with  estates  for  years.—''  As  if 
a  man  devise  land  to  his  executors  for  payment  of  his 
debts,  and  until  his  debts  be. paid;  in  this  case  the 
executors  have  but  a  chattel, — for  if  they  should  have  it 
for  their  lives,  then  by  their  death  their  estate  should 
cease,  and  the  debts  unpaid ;  but  being  a  chattel,  it  shall 
go  to  the  executors  of  executors  for  the  payment  of  the 
debts''  (6). — So,  a  devise  to  trustees  without  words  of 
limitation,  to  pay  debts  or  legacies  or  to  raise  a  sum  of 
money  for  portions  or  the  like,  in  wills  made  before  1st 
January,  1838  (to  which  the  Wills  Act  does  not  extend), 
might  be  construed  to  pass  an  indefinite  term  or  chattel 
interest  only  (c). 
nerisetotnutee      But  uow  bv  the  Wills  Act,  1  Vict.  c.  26,  s.  30,  apply- 

orexeoator  ^  .     . 

under  the  Wills  ing  to  wills  made  on  or  after  1st  January,  1838,  it  is 
enacted  ''  that  where  any  real  estate  shall  be  devised  to 
any  trustee  or  executor,  such  devise  shall  be  construed  to 
pass  the  fee  simple  or  other  the  whole  estate  or  interest 


Totnistees. 


(a)  SarrieM  v.  Bryanij  4  Buss. 
89;  Job  Y.  BamiUr,  2  K.  &  J.  874; 
26  L.  J.  C.  125. 

{h)  Go.  Lit.  42  a;  see  Corbet* % 
Cate^  4  Go.  81 6  ;  8  Go.  96  a,  Man- 
ning* Case^  where  Goke  adds,  '*  If 
Budb  an  estate  be  made  by  grant  or 
oonvejanoe  at  common  law,  the  law 


will  adjudge    it  an  estate  of  free- 
hold."   lb. 

(c)  2  Jarman  on  Wills,  218; 
Hawkins  on  Wills,  148 ;  see  1  P. 
Wms.  509,  518,  Carter  v.  Bamar- 
dition ;  1  Eden,  119, 128,  Wrighi  r. 
Pearson, 
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which  the  testator  had  power  to  dispose  of  by  will  in 
such  real  estate^  unless  a  definite  term  of  years^  absolute 
or  determinable^  or  an  estate  of  freehold,  shall  thereby  be 
given  to  him  expressly  or  by  implication  "  (a). 

A  grant  of  a  rent  out  of  land  with  a  clause  entitling  Bight  of  ent^ 
the  grantee,  if  the  rent  be  in  arrear,  to  enter  or  take  the  MtJ"**"  ^ 
profits  until  the  arrears  be  satisfied,  gives,  upon  entry, 
a  chattel  interest,  though  of  uncertain  duration  {b). 

Tenant  by  elegit  holds  the  land  until  the  debt  is  satisfied,  Teuut  by 
and  has  a  chattel  interest  and  no  freehold  (c). 

So,  in  former  times  when  such  securities  were  in  use.  Tenant  by  ats. 
the  estates  of  tenant  by  statute  merchcmt  and  tenant  by  ^iSSate 
statute  staple  were  considered  merely  as  chattel  interests. "  ^ 
These  from  their  uncertain  nature  ought  to  have  been 
considered  as  fr*eehold ;  but  being  a  security  provided 
for  personal  debts,  to  which  the  executor  is  entitled,  the 
law  thus  directed  their  succession,  that  the  security  should 
be  vested  in  him  to  whom  the  debts,  if  recovered,  would 
belong  (d). 

(a)Seea«^,p.l67;2Jarman,229.  Corbet**  Case.   See  poet,  TtLTt  IV . 

(b)  JemoU  r.    Cowley ^  1   Wins.  Chap.  YII.  *  Legal  Process/ 

Saund.  112  o ;  1  Lev.  170.  {d)  Butler's  note  to  Go.  Lit.  208 

(o) Co. Lit. 420, 48 d;  4 Co. 82  a,  by  2  Blackst.  Com.  162. 
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Section  V.    Tenancy  at  Will. 

Tenancy  at  will — of  both  lessor  and  lessee— -of  lessee  onljr — creates 
no  tenure  or  reyersion. 

Creadon  of  tenancy  at  will — ^with  reservation  of  rent — ^possession 
of  cestui  que  inut — ^possession  under  agreement  to  purchase 
— customaiy  tenancy  at  will. 

Determination  of  tenancy  at  will — by  the  lessor — by  the  lessee— 
by  death  of  lessor  or  lessee — ^under  the  statute  of  limita- 
tions. 

Tenancy  at  suflTerance — distinction  between  tenancy  at  suiFeranoe 
and  at  wilL 

Statutory  remedies  against  tenants  holding  over. 


OfbotklMior 
and  lessee. 


Tenancj  at  will.  A  tenancy  at  will  is  where  a  person  is  in  possession  of 
land  let  to  him  to  hold  at  the  will  of  the  lessor.  '^  In  this 
case  the  lessee  is  called  tenant  at  will^  because  he  has  no 
certain  nor  sure  estate^  for  the  lessor  may  put  him  out 
at  what  time  it  pleaseth  him  ^^  (a). 

^^  It  is  regularly  true,  that  every  lease  at  will  must  in 
law  be  at  the  will  of  both  parties,  and  therefore  when  the 
lease  is  made  to  have  and  to  hold  at  the  will  of  the  lessor, 
the  law  implyeth  it  to  be  at  the  will  of  the  lessee  also  ; 
for  it  cannot  be  only  at  tho  will  of  the  lessor,  but  it  must 
be  at  the  will  of  the  lessee  also.  And  so  it  is  when  the 
lease  is  made  to  have  and  to  hold  at  the  will  of  the  lessee, 
this  must  be  also  at  the  will  of  the  lessor ;  and  so  are  all  the 
books  that  seem  pri/md  fade  to  diflFer,  cleai'ly  reoon- 
caed''(6). 


(a)  Lit.  s.  68 ;  **  A  tenant  at  will 
is  he  who  enters  and  enjoys  the  land 
by  the  express  or  implied  consent  of 
the  owner,  without  there  being  any 
obligation  on  the  part  either  of  the 
lessor  or  lessee  to  continue  it  forany 
certain  or  determinate  term."  But* 
lar^s  note  to  Go.  Lit.  270  ft. 

(ft)  Go.  Lit.  66  0 ;  see  the  oases 


in  the  note  to  Davis  y.  WaddUtgton, 
7  M .  &  6.  37,  45  n  (a);  and  in  2 
Hayes  Cony.  89-41,  note,  (40),  Sth 
ed. ;  7  Ex.  92,  Doe  y.  Daviee,  But 
as  to  the  lease  at  the  will  of  the 
lessee  last  mentioned,  Coke  must  be 
understood  as  meaning  a  lease  with- 
out liyery  or  other  sufficient  oonyey- 
anoe  of  a  freehold  estate. 
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A  lease  or  grant  purporting  to  limit  the  estate  to  hold  of  leMeeonij. 
at  the  will  of  the  lessee  only,  that  is^  for  so  long  a  time  as 
the  lessee  pleases  to  continue  tenant^  is  a  freehold  or 
estate  for  life  determinable  at  the  will  of  the  lessee  (a) ; 
and  formerly  livery  of  seisin  was  necessary  to  convey  such 
estate,  as  now  it  requires  a  deed  (&).  But  it  seems  that 
a  grant  for  an  uncertain  duration  cannot  be  a  freehold  or 
estate  for  life,  if  it  be  made  determinable  at  the  wiU  of 
the  grantor  (c) . 

A  tenancy  at  will  creates  no  tenure;  ''for  tenant  atTttnanq^wm 
will  shall  not  do  fealty,  when  he  hath  no  certain  estate/  tenure, 
but  may  be  put  out  at  the  pleasure  of  the  lessor,  or  he 
himself  may  determine  it  at  his  pleasure/' — "  But  other- 
wise it  is  of  a  copyholder  or  tenant  at  will  according  to  the 
custom  of  the  manor,  for  that  he  is  bound  to  do  fealty  ; 
and  the  reason  is  because  there  is  a  tenure  '^  (d). 

Accordingly,  the  estate  of  the  lessor,  not  being  rever-  No  re^ewion. 
sionary,  lay  in  livery  only,  and  not  in  grant,  so  long  as 
that  distinction  prevailed  {e).     Hence,  also,  rent  reserved  or  rent  lerrioe. 
upon  a  tenancy  at  will,  though  distrainable  of  common 
right,  is  not  rent  service  (/). 


A  general  letting  without  limitation  of  a  term,  (not 


(a)  Doe  T.  Browne,  8  Baat,  165 
Brown  y.   Warner,  14  Yes.  166 
Beeeon  y.  Burton,  12  0.  B.  647 
22  L.  J.  G.  P.  83 ;  lee  Kin^s  Lease- 
holde,  L.  R.  16  Eq.  521. 

(b)  See  amie  p.  46,  51 ;  Doe  y. 
Browne,  snpra ;  ''  If  a  man  grant 
an  estate  for  any  uncertain  time, 
tempui  indetemUntUum,  if  it  be  of 
lands  and  tenements,  the  lessee  hath 
in  judgment  of  law  an  estate  for 
life  determinable,  if  liyery  be  made ; 
and  if  it  be  of  rents  or  any  other 
things  that  lie  in  grant,  he  hath  a 
like  estate  for  life  by  the  deliyery 
of  the  deed."  Co.  tit  42  a;  see 
ante  p.  191 ;  poet,  p.  220. 

(0)  Femie  y.  Scott,  L.  fi.  7 
0.  P.  202;  41  L.  J.  C.  P.  20. 


(d)  Lit.  s.  182 ;  Co.  Lit.  68  a,  98 
I ;  ante  p.  26 ;  "  And  the  doing  of 
fealty  by  a  copyholder  proyeth  that 
a  copyholder  so  long  as  he  observes 
the  custom  of  the  manor  and  pay- 
eth  his  seryiceshath  a  fixed  estate." 
Co.  Lit.  63  a;  ante  p.  71. 

(«)  See  ante,  p.  53  ;  1  Boll.  Abr. 
292  a,  pi.  9  ;  a  feoffment  was  ^«o 
facto  a  determination  of  the  will. 
Ball  y.  Ctdlimore,  2  C.  M.  &  B.  120; 
poet,  p.  209 ;  the  lessor  might  conyey 
10  the  lessee  by  release,  by  reason  of 
the  priyity  between  them  and  the 
possession  already  in  the  tenant. 
ante,  p.  55  ;  Lit  s.  460 ;  poet.  Part 
IV.  Chap.  L  *  Belease.' 

{/)  Lit  8. 72 ;  Co.  Lit  blh,  142  h ; 
see  amie,  p.  24. 
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Crsationof 
t«iuincj  at  wflL 


Tenano  J  at  will 
with  rent  re- 
Mrred. 


being  in  a  form  to  pass  a  freehold  estate^)  or  a  mere  per- 
mission to  enter  and  occnpy  creates  a  tenancy  at  will^ 
unless  there  be  conditions  or  circumstances  from  which 
a  tenancy  from  year  to  year  may  be  implied^  as  a  pay- 
ment of  rent  by  the  year,  or  quarter,  or  some  other  part 
of  the  year,  or  unless  there  be  some  prior  agreement  to 
which  the  letting  may  be  referred  (a). 

A  tenancy  at  will  may  be  made  by  express  agreement 
to  that  effect,  notwithstanding  a  reservation  of  rent  pay- 
able yearly,  or  at  other  fixed  periods;  the  express 
limitation  rebuts  the  implication  of  a  tenancy  fi*om  year 
to  year  which  might  arise  from  the  reservation  or  pay- 
ment of  the  periodical  rent  (6). 

The  mere  fact  of  possession  or  occupation  without  any 
permission  or  acquiescence  of  the  landlord  does  not  alone 
create  a  tenancy  at  will,  for  the  agreement  of  both 
parties  is  necessary  to  a  tenancy ;  it  is  said,  however, 
that  slight  evidence  would  be  sufficient  to  infer  that  an 
occupation  is  by  permission  and  not  adverse  (c). 

According  to  the  above  principles  a  cestui  que  trust  in 
possession  of  land  with  the  consent  of  the  trustee  is 
regarded  in  law  as  in  the  position  of  tenant  at  will  {d)  ; 
and  such  was  the  legal  position  of  a  cestui  que  use 
before  the  Statute  of  Uses  (e). 
PoMMrionandtt      Upou  the  Same  principles  a  purchaser  of  land  let  into 

Agrflttment  to  ,  *  i.  x 

porohaM.  possossiou  by  the  vendor  before  completion  of  the  convey- 


PoMMsionof 
ei»tui  que  iru&t. 


(a)  14  M.  &  W.  687,  Doe  t. 
Wood  ;  as  to  implied  tenancies  from 
yearto7ear,8eea«^0,p.2Ol;  Richard' 
*on  y.  Lamgridgey  4  Taunt.  128, 
where  a  rent  or  compensation 
■tipolated  to  be  taken  de  die  in 
diem  was  held  to  be  no  foundation 
for  implying  snoh  tenancy;  but  it 
was  there  said  that  '}*  the  Courts 
hare  a  great  inclination  to  make 
every  such  tenancy  a  holding  from 
year  to  year,  if  they  can  find  any 
foundation  for  it." 

(i)  AMte^  p.  202 ;  Biekardetm  y. 
Lamgridge,  4  Taunt  128;  Doe  y. 


Cow,  11  Q.  B.  122 ;  Doe  y.  Dowef, 
7  Ex.  89;  Anderion  y.  Midland 
Ry.  Co.,  80  L.  J.  Q.  B.  94. 

(c)  Doe  y.  Eoeh,  4  M.  &  G^.  80; 
Dot  y.  Turner^  7  M.  &  W.  226 ;  9 
lb.  643 ;  Legy.  Peter,  3  H.  &  N. 
101 ;  27  L.  J.  Ex.  289. 

((Q  Ante,  p.  127;  Freeman  y. 
Bamee^  1  Tent.  55 ;  Doe  y.  Jonee, 
10  B.  &  G.  718 ;  Doe  y.  BfKaeg, 
lb.  721 ;  Garrard  y.  Turk,  8  C.  B. 
281 ;  18  L.  J.  G.  P.  838  ;  see  MeU- 
ing  T.  Leak,  16  G.  B.  662;  24 L. 
J.  0.  P.  187. 

{e)  lit.  ••.  462»  468 ;  atUot  p.  100. 
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ance,  is  regarded  in  law  as  in  the  position  of  a  tenant  at 
will  to  the  vendor  (a).  In  equity  he  is  considered  as 
owner  according  to  the  terms  of  the  contract  (6). 

Under  the  law  of  freehold  tenure^  the  possession  of  a  dutonurj 
customary  tenant  is  regarded  as  a  tenancy  at  will  to  the 
lord^  though  the  will  of  the  lord  as  to  the  duration  of  the 
tenancy  is  regulated  by  the  custom ;  and  the  rights  of 
possession  and  enjoyment  incident  to  the  tenancy^  in  the 
absence  of  special  custom^  are  the  possessory  rights  of 
tenants  at  will  at  common  law  (c). 


The  lessor  may  determine  the  tenancy  at  will  expressly^  Detemdnatioo 
by  giving  notice  to  the  lessee  to  that  effect  (d), — or  im-  ^bjkMOT. 
pliedly^  by  doing  any  acts  of  ownership  inconsistent 
with  the  continuance  of  the  tenancy;  as  entering  and 
cutting  down  trees^  or  cutting  and  carrying  away  stone 
without  the  consent  of  the  lessee  {e).  A  feoffment  with 
livery  of  seisin  to  another^  though  made  in  the  absence  of 
the  tenant  at  will  and  without  his  knowledge^  was  held  to 
be  a  determination  of  the  tenancy  at  will ;  '^  it  being  a 
general  rule  of  law  that  any  act  done  upon  the  land  by 
the  lessor  in  assertion  of  his  title  to  the  possession 
determines  the  will^  whether  the  tenant  knows  it  or 
not''   (/). — The  lessor    cannot    maintain  an   action  of 


(a)  lAt  8.  70  ;  Siffhi  t.  Beard,  IS 
East,  210 ;  Bull  y.  ChdHmore,  2  C. 
M.  &  B.  120;  per  Parke,  B.,  Doe 
y.  Stamon,  1  M.  &  W.  695,  700 ; 
Doe  y.  ChamSerlcdn,  6  M.  &  W.  14 ; 
Doe  y.  Edffor,  2  Bing.  N.  G.  498 ; 
as  to  the  posBeeaion  giyen  under  a 
yotd  oonyeyance,  see  Hodgeon  y. 
Hooper,  29  L.  J.  Q.  B.  222,  and  cases 
there  cited. 

(ft)  Ante^  p.  187 ;  po9t,  p.  302. 

(c)  See  anU,  p.  71,  86,  207 ;  Lit. 
s.  82 ;  Keyte  y.  Powell,  2  E.  &  B. 
182 ;  22  L.  J.  Q.  B.  805 ;  Boweer 
y.  MaoLean^  2  D.  F.  &  J.  415  $  80 
L.  J.  0. 278. 

(d)  Co.  Lit.  55  ft ;  see  Locke  y. 
MaUhewe,  18  C.  B.  N.  S.  758 ;  82 
L.  J.  0.  P.  98 ;  as  to  what  notice  is 


sufficient,  see  Ih. ;  Doe  y.  Price,  9 
Bing.  856 ;  Roe  y.  Street^  2  A.  &  £. 
829. 

{e)  Go.  Lit.  55  ft  ;  Doe  y.  Turner^ 
7  M.  &  W.  226  i  9  lb.  648. 

{/)  Bull  y.  Cttllimore,  2  G.  M.  & 
B.  120;  Beeper  Parke,  B.,  in  Pin" 
horn  y.  Sonsier,  22  L.  J.  Ex.  268,  8 
Ex.  768.  According  to  Goke,  "There 
is  an  express  oueier  and  implied 
ouster:  an  express,  as  wlien  the 
lessor  oometli  upon  the  land,  and 
expressly  forewameth  the  lessee  to 
occupy  the  ground  no  longer ;  an  im- 
plied, as  if  the  lessor  without  the 
consent  of  the  lessee  enter  into  the 
land  and  cut  down  a  tree,  this  is  a 
determination  of  the  will,  for  that 
it  should  otherwise  be  a  wrong  in 
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ejectment  without  previously  determining  the  tenancy^ 
as  by  a  demand  of  possession^  though  any  mode  of 
determining  it  would  be  sufficient  (a). 


Detemniiuition 
bylMsee. 


The  lessee  may  determine  the  tenancy  at  will  by  express 
notice  and  quitting  possession ;  but  a  mere  notice  without 
quitting  possession  would  not  be  sufficient  as  against  the 
lessor  {b) .  Transfer  of  the  possession  to  another  with  notice 
to  the  lessor  is  a  determination  of  the  tenancy^  and  operates 
as  a  disseisin  of  the  lessor  (c).  '^  A  tenant  at  will  can- 
not as  against  the  landlord  to  whom  he  is  tenant  con- 
stitute another  person  tenant  at  will ;  but  he  can  make  a 
tenant  at  will  as  against  himself  ^^  {d). — Any  acts  of 
ownership  by  the  lessee .  inconsistent  with  the  mere 
tenancy  at  will,  as  cutting  down  timber  trees  or  voluntarily 
pulling  down  houses,  may  be  treated,  as  against  him,  as 
a  determination  of  the  tenancy  (e). 


Detenmoation  A  tcnaucy  at  will  is  determined  by  the  death  of  the 
Umot  or  ieMe«u  Icssor  or  of  the  lessee  (/).  And  though  the  lease  be 
made  to  the  lessee  to  hold  to  him  and  to  his  heirs  at  the 
will  of  the  lessor,  the  words  (to  the  heirs  of  the  lessee) 
are  void;  for  by  the  death  of  the  lessee  the  lease  is 
absolutely  determined,  and  if  his  heir  enter  he  is  a 
trespasser  {g).     But  it  is  otherwise  with  a  tenant  at  will 


him.  The  lessor  may  by  actual 
entry  into  the  gronnd  detennine  his 
will  in  the  absence  of  the  lessee, 
but  by  words  spoken  from  the 
groimdthe  will  is  not  determined 
until  the  lessee  hath  notice.*'  Go. 
Lit.  55  b,  245  6. 

(a)  Denn  y.  BatoUnt,  10  East, 
261 ;  RigM  r.  Beard,  18  East,  210. 

(b)  Hargraye's  note  (16)  to  Co. 
Lit.  55  b. 

(e)  Co.  Lit.  57  a ;  Hargraye's 
note  (8),  lb. ;  PinAom  y.  iSmster, 
8  Ex.  768  ;  22  L.  J.  Ex.  266,  where 
the  Court  laid  down  the  principle 
*'  that  a  tenant  at  will  cannot  deter- 
mine the  tenancy  at  will  without 


either  giyine  notice  to  the  landlord 
or  by  transrarring  it  to  some  other 
person  with  notice  to  the  land- 
lord." 

(<Q  9  Q.  B.  865,  Doe  y.  Carter, 
.  (e)  Co.  Lit.  57  a. 

(jO  Co.  Lit.  57  i,  62  5 ;  see  Doe 
y.  Jtock,  4  M.  &  Q.  80.  But  not  by 
tlie  death  of  one  of  joint  lessors  or 
lessees ;  "If  a  lease  be  made  by  two 
to  two  others  at  will,  and  the  one  of 
the  lessors  or  of  the  lessees  die,  the 
lease  is  not  determined  in  neither  of 
those  cases.*'  Co.  Lit.  65  5  ;  5  Co. 
10  a,  Henttead^a  Case;  see  pott. 
Part  V.  Chap.  I.  *  Joint  Tenants.' 

(si)  Lit.  8.  82 ;  Co.  Lit.  62  b. 
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according  to  the  cnstom  of  a  manor^  who  may  have  an 
estate  of  inheritance  or  any  less  estate  by  the  custom  (a).  ^ 

Upon  the  determination  of  a  tenancy  at  will  by  theBightoftanut 
lessor  or  by  his  death,  the  lessee  retains  the  right  to  the  ez«ontwtotake 
emblements  or  annual  crops  which  he  has  sown  during  "^^* 
the  tenancy,  with  the  right  to  enter  upon  the  land  to  cut 
and  carry  them. — So,  upon  the  death  of  the  lessee,  his 
executor  has  the  same  right ;  but  if  the  lessee  determine 
the  tenancy  by  his  own  act,  he  has  no  such  right  {b) .    And  And  to  nmote 
upon  the  determination  of  the  tenancy  by  the  lessor,  the 
lessee  has  an  implied  licence  to  enter  for  a  reasonable 
time  to  remove  his  goods  (c). 

By  the  Act  for  the  limitation  of  actions  and  suits  Deterainfttaon 

of  tODUlOJ  At 

relating  to  real  property,  3  4  4  Will.  IV.  c.  27,  s.  7,  it  is  wm  undergo 
enacted, — ''That  when  any  person  shall  be  in  possession  tioM. 
or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of 
any  rent,  as  tenant  at  will,  the  right  of  the  person  entitled 
subject  thereto,  or  of  the  person  through  whom  he  claims, 
to  make  an  entry  or  distress,  or  bring  an  action  to  recover 
such  Ibnd  or  rent,  shall  be  deemed  to  have  first  accrued 
either  at  the  determination  of  such  tenancy,  or  at  the 
expiration  of  one  year  next  after  the  commencement  of 
such  tenancy,  at  which  time  such  tenancy  shall  be  deemed 
to  have  determined :  provided  always,  that  no  mortgagor 
or  cesim  que  trust  shall  be  deemed  to  be  a  tenant  at  will 
within  the  meaning  of  this  clause  to  his  mortgagee  or 
trustee." 

The  right  of  entry  for  the  purpose  of  limitation  under 
the  statute  accrues  ultimately  at  the  end  of  a  year  from 
the  commencement  .of  the  tenancy  at  will,  though  the 
tenancy  continue  and  come  to  a  subsequent  determination 
for  other  purposes;   and  it  may  accrue   at  an   earUer 

(a)  Lit.  1.82;  Oo.  Lit.  63 a;  Bee  (o)  Lite. 69;  aee  Doe r. ITKeag^ 
ante,  p.  71,  79.  10  B.  ft  C.  721 ;  Comiih  t.  SMbe 

(b)  Lit.  8.  68 ;  Go.  Lit.  65    h,  L.  B.  5  0.  P.  334 ;   29  L.  J.  C.  P. 
66  a.  202. 

p2 
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determination  of  the  tenancy  (a).  But  tlie  right  of  entry 
is  renewed  by  a  new  tenancy  at  will  created  by  agreement 
of  the  parties^  express  or  implied^  before  the  period  of 
limitation  for  the  original  right  has  elapsed;  and  the 
period  of  limitation  then  recommences  at  the  end  of  the 
year  from  the  commencement  of  the  new  tenancy^  or  at 
its  earlier  determination  (b).  The  proviso  to  the  section 
extends  only  to  express  trusts^  not  to  the  constructive 
trust  arising  from  a  contract  of  sale ;  and  a  tenancy  at 
wiU  created  by  possession  under  such  contract  is  within 
the  enactment  (c). 


Tenancy  at 
sniTerMioe. 


"  A  tenant  at  sufferance  is  he  that  at  first  came  in  by 
lawful  demise^  and  after  his  estate  ended  continueth  in 
possession  and  wrongfully  holdeth  over.  As  where  tenant 
pur  t&i^me  d^ autre  vie  continueth  in  possession  after  the 
decease  of  ceatui  que  vie ;  or  tenant  for  years  holdeth 
over  his  term/'  So,  if  tenant  at  will  continueth  in 
possession  after  the  death  of  the  lessor,  or  other  deter- 
mination of  the  term,  he  is  tenant  at  sufferance  {d). 

There  is  a  diversity  between  a  tenant  at  will  and  a 


€i 


(a)  Day  y.  Dagf,  L.  B.  3  P.  C 
751 ;  40  L.  J.  P.  C.  85  ;  in  Doe  v. 
Carter,  9  Q.  B.  867|  Patteson,  J. 
stated  his  opinion  that  the  statute 
determined  a  tenancy  at  will  at  the 
end  of  one  year  after  its  oommenoe- 
ment  for  all  purposes,  and  doubted 
if  there  could  be  now  a  continuous 
tenancy  at  will,  except  as  a  new  one 
every  year. 

(b)  Doe  V.  Turner,  7  M.  &  W. 
226,  9  lb.  648 ;  Doe  y.  Cartery 
supra ;  Hodgson  y.  Hooper,  29  L. 
J.  Q.  B.  222  ;  Locke  y.  Matthews, 
18  O.  B.  N.  S.  768  ;  32  L,  J.  C.  P. 
98  ;  Day  y.  Day,  supra.  "  When 
the  statute  has  once  begun  to  run  it 
would  seem  on  principle  that  it 
could  not  cease  to  run  unless  the 
real  owner,  whom  the  statute 
assumes  to  be  dispossessed  of  the 
property,  shall  haye  been  restored 
to  the  possession.    He  maj  be  so 


restored  either  by  entering  on  the 
actual  occupation  of  the  property, 
or  by  receiying  rent  from  the  person 
in  occupation,  or  by  making  a  new 
lease  to  such  person,  which  is  ac- 
cepted by  him ;  and  it  is  not 
material  whether  it  is  a  lease  for  a 
term  of  years,  from  year  to  year,  or 
at  will."     lb. 

(c)  Doe  y.  Itoek,  4  M.  &  G.  30 ; 
see  ante,  p.  208. 

(d)  Co.  Lit.  57  h;  Simkin  y. 
Ashurst,  1  C.  M.  &  B.  261  ;  Doe  y. 
Turner,  7  M.  &  W.  22J6;  9  lb. 648; 
see  Day  y.  Day,  L.  B.  8  P.  C.  751 ; 
40  L.  J.  P.  C.  35.  A  mortgagor 
who  continues  in  possession  after 
eonyeyance  of  the  legal  estate  to  the 
mortgagee,  is  at  law  in  the  position 
of  tenant  at  sufferance,  unless  the 
mortgage  deed  provide  to  the  con- 
trary. See  poet,  Sect.  VII,  *  Mort- 
gage, p.  290. 
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tenant  at  sufferance  :  for  tenant  at  will  is  always  by  right,  Distmotion  be- 

T/.1TJ  tween  tenant  at 

and  tenant  at  safferance  enteretn  by  a  lawful  lease  and  •uffMaooeand 

at  will. 

boldeth  over  by  wrong/' — "  The  former  is  in  by  the  con- 
sent of  the  owner  of  the  lands ;  this  creates  a  privity 
between  them.  A  tenant  by  safferance  is  in  only  by  the 
Idchss  of  the  owner ;  so  that  there  is  no  privity  between 
them''  (a).  The  permission  or  acquiescence  of  the  land- 
lord would  convert  a  tenancy  at  sufferance  into  a  tenancy 
at  will ;  and  slight  evidence  would  be  required  for  this 
purpose  (6). — The  landlord  may  rightfully  enter  or  main- 
tain  an  action  of  ejectment  against  a  tenant  at  sufferance 
without  any  demand  of  possession ;  but  he  cannot  main- 
tain trespass  before  making  entry  (c). 

Bemedies  have  been  given  by  statute  against  tenants  BemedJes  b^ 
holdincr   over,   besides    the   ordinary  remedies   for  the  Voiding  otm,— 

,  ■  double  Talno 

recovery  of  possession.  By  the  statute  4  Geo.  11.  c.  28, 
8.  1,  any  tenant  for  term  of  life  lives  or  years,  or 
other  person  coming  into  possession  under  such  tenant, 
who  shall  wilfully  hold  over  after  the  determination  of 
such  term,  and  after  demand  made  and  notice  in  writing 
given  for  delivering  the  possession,  is  made  liable  to  pay 
to  the  person  kept  out  of  possession  double  the  yearly 
value  of  the  lands  for  the  time  they  are  detained.  And  DonUerent 
by  the  11  Geo.  U.  c.  19,  s.  18,  any  tenant  who  shall  give 
notice  to  quit,  and  shall  not  accordingly  deliver  up  posses- 
sion at  the  time  in  such  notice,  is  made  liable  to  pay  to 
the  landlord  double  the  rent  during  the  time  he  shall 
continue  in  possession  {d). 


(d)  Co.  Lit.  67  b ;  Butler's  note 
to  Ck>.  Lit  270  h,  Henoe  **  a  release 
to  a  tenant  at  will  is  good,  becatue 
between  them  there  is  a  possession 
with  a  priyity ;  bat  a  release  to,  a 
tenant  at  sufTerance  is  void  because, 
he    hath    a    possession     without 

frivity.*'     Co.  Lit.  270  b  $  see  post^ 
art  IV.  Chap.  I.  *  Belease.' 
(b)  See  anU,  p.  208  ;  "  Shght  eyi- 
dence  would  probably  satisfy  a  jury 
that  a  relation  so  incouYenient  as 
that  of  a  teiUHU^  by  safibrBnoe,  in 


which  the  tenant  is  not  entitled  to 
the  fruits  of  his  own  industry,  as 
he  has  no  right  to  emblements, 
would  not  be  long  continued."  Doe 
T.  Turner^  7  M.  &  W.  226,  286. 

(c)  Co.  Lit.  67  b ;  Thunder  t. 
Beleher,  3  East,  449;  Doe  y. 
Quialev,  2  Camp.  605 ;  Doe  t.  Dagty 
2  Q.  B.  147. 

((0  As  to  these  statutes  and  pro* 
oeedings  thereon,  see  Chittr's 
Statutes;  Bullen  &  L.  Preo.  PL 
8rd  ed.  216,  216. 
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SsonoN  VI.    Conditional  LnaTATiONs  and  Conditions. 

§  1.    Oonditional  limitatknu. 

§  2.    Conditions. 

§  8.    Cbnstrnotion  and  application  of  conditions. 

Bftataadator-       Estatos  in  foo  Buuple^  fee  tail^  for  life  and  for  years 
ditiona.  are  distmgpiished^  as  above  explained^  by  the  limits  pre- 

scribed for  their  duration^  and  they  regularly  determine 
upon  attaining  their  respective  limits^  namely^  failure  of 
heirs  or  of  issue^  death  of  the  person  by  whose  life  the 
estate  is  limited  or  lapse  of  years.  They  may^  however^ 
be  subjected  to  conditions  by  force  of  which^  without 
losing  their  distinctive  character^  they  may  be  determin- 
able  without  attaining  their  regular  limits  of  duration. 
Estates  thus  made  conditionally  determinable  form  the 
subject  of  this  section. 
BrtatMsrioDg        Estatos  may  also  be  limited  to  arise  upon  conditions : 

upon  eoBMlitioiiSa  ,  • 

and  according  to  their  effect  as  giving  rise  to  or  deter- 
mining the  estate^  conditions  in  general  are  distinguished 
as  conditions  precedeifU  and  conditions  subsequent  (a). 
OonditioiMpn-  But  CQnditions  precedent  do  not  affect  the  limitation  of 
the  estate  in  respect  of  quantity  or  duration ;  they  relate 
only  to  the  time  of  commencement  or  vesting  of  the 
estate^  and  therefore  belong  to  the  second  chapter  of  this 
party  which  treats  of  the  limitation  of  future  estates. 
Conditions  precedent  giving  rise  to  future  estates  occur 
in  contingent  remainders  at  common  law^  in  limitations  by 
way  of  springing  and  shifting  uses^  and  in  ezecutoiy 
devises  (6). 
It  may  be  observed  that  conditions  precedent  giving 

{a)  Co.  Lit.  201  a ;  1  Jannan  on  Wills,  797 ;  as  to  the  construction 

Wills,  796.  of  words  in  making  conditions  pre- 

(6)  See  ante,  p.  48, 113»  68 ;  and  cedent  or  subsequent,  see  ib.  and 

see  examples  cited  in  1  Jannan  on  at  p.  804. 
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rise  to  fiitiire  estates  may  operate  indirectly  as  conditions 
subsequent  relatively  to  the  preceding  estate  by  defeating 
it;  upon  the  happening  of  the  conditional  event  they 
displace  the  preceding  estate^  and  are  substitnted  for  it. 
But  they  are  not  on  that  account  brought  within  the  scope 
of  the  present  section^  because  they  are  altogether  ex- 
traneous to  the  limitation  of  the  preceding  estate  (a). 

Those  conditions  only  which  enter  into  the  limitation  conditions  sub. 

.    sequent. 

of  the  estate  as  to  quantity  or  duration,  and  render  it 
determinable^  or  conditions  suhaequentf  have  here  to  be 
considered.  With  respect  to  these  it  may  be  further 
incidentally  observed  that  they  may  be  annexed  to  future 
estates,  vested  or  contingent;  so  that  they  may  operate 
upon  estates  in  remainder  and  determine  them  before  they 
became  vested  in  possession  (&) ;  and  they  may  operate 
upon  contingent  estates  before  they  become  vested  in 
interest  (c). 


The  conditions  subsequent,  which  are  the  subject  of 
this  section,  appear  in  the  two  forms  of  conditional  limif 
tations  and  conditions  of  re-entry y  or  conditions  strictly  so 
called  at  common  law,  which  forms  of  condition,  as  they 
di£rer  essentially  in  their  respective  modes  of  operation, 
require  to  be  treated  separately. 

A  conditional  Ivndtation  operates   to  determine  the  conditional 
estate  by  the  intrinsic  force  of  the  limitation ;  in  the 
event  prescribed  by  the  terms  of  the  condition  the  estate 
ceases.    A  condition  operates  by  reserving  a  right  of  re-  conditions  of 
entry  (or  in  some  cases  it  may  be  some  other  mode  of  "'*°*^' 
defeating  the  estate)  to  the  grantor  and  his  heirs ;  in 


(a)  The  same  limitfttion  may 
howeyer  be  capable  of  being  oon- 
■trued  with  both  aspeots,  and  may 
then  detennine  the  preceding  estate, 
even  though  it  fail  in  effect  to  carry 
the  ertate  orer.  See  Doe  ▼.  Svr9f 
5  0.  B.  713  ;  Sobiman  ▼.  Wood,  2f7 
Ii.  J.  0.  726.  But  see  the  obserya- 
tions  of  KindenW,  V.C,  upon  this 
doctrine,  ib. ;  ana  see  Feame,  C.&. 


272,  on  the  eflbct  of  executory  do- 
Tisee  as  conditionally  determining 
the  preceding  estate. 

(jb)  Lambarde  t.  Peaeh,  4  Drew. 
553 ;  28  L.  J.  0.  669 ;  Muggridg^9 
SeHlemetU,  Johns.  625 ;  29  L.  J.  0. 
288. 

{c)SffertonY.  Brownlow,2ZL,J, 
0.  848,  see  the  jadgment  of  L.  St. 
Leonards. 
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the  event  prescribed^  the  estate  becomes  defeasible  by 
entry^  but  nntil  entry  the  estate  continnies  (a). 

Accordingly  this  section  is  divided  into  snb-sections^ 
treating  (§  1)  of  conditional  limitations  and  (§  2)  of  con- 
ditions of  re-entry^  or  conditions  strictly  so  called; 
and  there  will  remain  to  be  noticed  some  roles  and  doc- 
trines of  law  relating  to  the  construction  and  application 
of  conditions  in  general  which  may  be  conveniently 
treated  separately  and  which  will  constitute  the  matter 
of  the  third  sub-section. 


§.1.    Conditional  Limitations. 

Fee  Simple  oonditionaL 

Fee  tail  with  proyiBO  for  oesaer — prcnriBO  for  partial  eesser  Toid — 
proviso  for  cester  may  be  barred. 

Estate  for  life  with  conditional  limitation — ^proviso  for  cesger  on 
alienation — estate  for  life  terminable  at  will. 

Estate  for  years  determinable  upon  life  or  lires — ^term  determin- 
able by  notice — proTiso  {or  cesser  of  satisfied  terms — eesserbj 
statute— assignment  of  satisfied  terms  to  protect  a  purchaser. 


Feenmple 
oondltaonal. 


At  the  common  law  an  estate  in  fee  simple  might  be 
made  determinable  by  a  conditional  limitation,  so  that 


(a)  See  the  distinction  explained, 
poit,  p.  228.  A  condition  precedent 
upon  which  an  estate  is  limited  to 
arise  is  sometimes  included  in  the 
general  term  conditional  limitaHaH, 
but  it  has  been  justly  remarked  that 
"  if  the  term  conditional  UmitaUon 
IS  to  be  retained,  it  should  rather  be 
applied  to  those  cases  where  the 
qualification  is  introduced  in  the 
Tery  gift,  as  in  the  instance  of  a 
gift  to  A.  until  C.  return  to  Rome  ; 
and  indeed  it  was  originally  in- 
troduced in  order  to  distinguish  such 
limitations  from  limitations  upon 
condition,  of  which  only  the  grantor 
or  his  heir  could  take  advantage.  See 
Doug.  754  n  (1).  Mr.  Feame  ap- 
pears to  be  the  first   writer    who 


applied  the  expression  to  a  shifting 
or  secondary  use."  Sugden*s  note 
to  Qilb.  on  Uses,  p.  178.  See 
Feame,  O.B.  c.  i.  s.  8,  and  Butler's 
note  (h),  lb ;  Butler's  note  (1)  to  Oo. 
lit.  208  h\  Feame,  0.  B.  272. 
Sanders  (on  Uses,  160,)  also  dis- 
tinguishes a  conditional  limitation 
in  the  abore  sense  from  a  shifting 
use.  Preston  distinguishes  limita^ 
turns,  as  operating  of  necessity  by 
their  own  intrinsic  force,  whether 
precedently  to  create  an  estate  or 
subsequently  to  defeat  it,  and  con^ 
ditionSy  strictly  so  called,  being  the 
conditions  of  re-entry  which  render 
the  estate  defeasible  only  by  entry 
and  do  not  necessarily  defeat  it. 
Preston,  Shep.  Touch.  117 :  and  see 
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npon    the   happening    of   a   certain    event  the   estate 
ceased  (a). 

The  limitation  "  to  A.  and  to  the  heirs  of  his  body^^'  or  Fee  nmpie  oon. 
"  to  A.  and  the  heirs  male  of  his  body/'  created  by  the  iwne. 
common  law  a  fee  simple  conditional.  The  estate  was  a 
fee  simple  in  quality ;  but  as  to  quantity  or  duration  it 
was  determinable  by  the  failure  of  issue  or  issue  male. — 
Such  limitations  were  converted  by  the  statute  De  donis 
into  fees  tail ;  but  where  that  statute  did  not  apply^  as 
was  the  case  with  land  of  customary  tenure^  such  limita- 
tions^ unless  there  were  a  special  custom  of  entail  in  the 
manor^  were,  and  they  still  are,  construed  to  give  a  fee 
simple  conditionalj  as  at  common  law  (&). 

Other  ancient  instances  of  fees  simple  conditional  or 
determinable  by  the  terms  of  their  limitation  may  be. 
found ;  but  no  such  limitations  could  be  made  of  free- 
hold lands  after  the  statute  of  Quia  emptores,  which  pre- 
vented the  creation  of  any  seignory  to  which  an  escheat 
of  the  fee,  upon  the  determination  of  the  estate  could 
attach.  Since  that  statute  conditional  limitations  an- 
nexed to  a  fee  simple  are,  as  such,  simply  void  of  effect, 
and  the  estate  is  absolute  (c). 


An  estate  tail  may  be  created  with  a  conditional  limita-  Fee  uii  with 
tion,  or  as  it  is  here  commonly  called,  a  proviso  for  cesser j  ^^H!^/^ 
so  that  in  a  certain  speicified  event  the  estate  tail  ceases, 
and  the  reversion  or  next  vested  estate  in  remainder  takes 
effect  in  immediate  possession  ((2). 


PNfton's  defixution  of  a  limitatioii 
giTen  amie^p.  162. 

(a)  Ck>.  Lit  16,  18a,19&;  10 
Co.  97  6,  in  8eym<n'9  Case ;  see 
ante,  p.  85. 

(ft)  lb. ;  see  a$Ue,  p.  87,  88,  81. 

(e)  See  ante,  p.  86;  ColUer  T. 
Waltert,  L:  B.  17  Eq.  262 ;  43  L. 
J.  C.  216. 

(d)  1  Sanders  on  Uses,  151, 
'*  Where  the  grantor  only  parts  in 
the  first  inslance  with  an  estate  less 
than  the  fee,  the  estate  so  created 


xnay  be  defeated  bj  a  amdUumal 
Hmiiaium ;  and  npon  the  determina- 
tion of  it,  the  next  subsequent  estate 
inunediatelT  becomes  Tested  without 
entry  or  claim."  See  Seokuiieae 
Caee,  Plowd.  408;  FortingUm*»  Case, 
10  Ck>.  86 ;  Feame  0.  R.  258.  In 
PorHngton*e  Cote  the  conditional 
limitation  that  the  estate  tail  should 
cease  upon  attempting  to  alien,  was 
held  Toid  as  being  repugnant  to  the 
eetate,  to  which  a  power  of  aliena- 
tion by  a  proper  disentailing  as* 
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Bxampletof 
proviaofor 


ProTuofor 
partial  eeaser 
Toid. 


Instances  occor  in  settlements  in  which  estates  tail  are 
limited  with  the  proviso  that  if  the  tenant  in  tail  in  pos- 
session shall  refuse  or  neglect  to  take  the  name  and  arms 
of  the  settlor^  the  estate  tail  shall  cease  and  determine  as 
if  he  were  dead  and  there  were  a  failure  of  issue  inherit- 
able under  the  entail.  A  like  proviso  is  sometimes  used 
to  determine  the  estate  tail^  if  the  tenant  in  possession 
shall  neglect  to  reside  upon  the  land^ — or  if  he  shall  be- 
come entitled  to  some  other  settled  estate  (a). 

A  proviso  that  in  a  certain  event  an  estate  tail  shall 
cease  as  if  the  tenant  in  tail  were  dead  is  void ;  because 
an  estate  tail  does  not  determine  on  death  of  the  tenant 
in  tail^  but  on  death  uoithout  issue,  and  because  the  pro- 
viso is  uncertain  in  effect  as  to  the  intended  destination  of 
the  property  at  his  death.  An  estate  tail  cannot  be 
limited  to  cease  as  to  a  tenant  in  tail  only  or  during  his 
life  only^  and  to  continue  as  to  the  other  issue  in  tail ;  for 
such  a  limitation  would  be  repugnant  to  the  estate  to 
which  it  is  annexed  (&).  In  the  case  of  a  will,  the  Court 
would  probably  supply  the  words  "without  issue ^'  in 
order  to  effectuate  the  intention  (c). 

A  mere  direction  in  a  will  that  devisees  shall  take  the 
name  and  arms  of  the  testator  or  the  like^  without  words 
divesting  the  estate  in  case  of  non-compliance^  will  not 
operate  as  a  conditional  limitation^  unless  it  must  be 
necessarily  so  construed  in  order  to  effectuate  the  testa- 
tor's intention  {d). 


Bunnoe  ib  an  inseparable  inoident. 
See  poH^  p.  287. 

(a)  Fearne,  0.  B.  254  n  («) ;  1 
Sanden  on  Uies,  127 ;  Johmton  r, 
Foulds,  L.  B.  5  Eq.  268.  37  L.  J. 
G.  260;  as  to  the  constraotion  of 
such  pTOTiaoe  and  their  repeated 
operation,  see  Doe  y.  Earl  qf  iSpot- 
iorougi,  8  A.  ft  E.  897 ;  ae  to  what 
tatiiflet  the  condition  of  taking  a 
name,  Bee  1  Jarman  on  Wills,  SiB  ; 
or  of  acquiring  a  settled  estate,  see 
M^riek  y.  Mathioi,  L.  B.  9  COL 
287;  43  L.  J.  0.  521;  and    as 


to  limitations  oyer  in  sncfa  cases,  see 
post.  Chap.  n.  Sect.  11.  'Shifting 
Uses.' 

(b)  Corbels  Ctue,  1  Co.  83  &; 
MUdmay*9  Comb,  6  Co.  40  a ;  4 
Burr.  1941,  OulUver  y.  ^%; 
Butler's  note  (1)  to  Co.  Lit  223  6  ; 
Feame^  C.B.  252  ;  see  Cote* 
Tr%9t»,  88  L.  J.  C.  496,  497,  jmt 
Wood,  V.O. 

{e)  See  1  Jarman  on  Wills, 
814. 

(d)  See  GnUiter  y.  AMhhy,  4 
Burr.  1929 ;  1  BL  607. 
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The  power  of  disposition  of  a  tenant  in  tai!,  extending  ProTiMmftybe 
to  the  creation  of  a  fee  simple  absolute  as  against  all 
persons  claiming  nnder  or  after  the  determination  of  the 
estate  tail^  is  not  restricted  by  a  proviso  for  cesser ;  but 
such  a  proviso^  in  common  with  all  other  limitations 
operating  subsequently  upon  the  estate^  may  be  barred 
by  a  disentailing  assurance  executed  in  the  proper 
form  (a). 


An  estate  for  life  may  be  made  determinable  by  a  con-  Estate  for  ufe 

■i«,»         ii*"ji»  *!•  j.x'i-  xjx  with  conditioiuJ 

ditional  limitation; — as,  if  an  estate  be  granted  to  a umitotion. 
woman  so  long  as  she  is  unmarried^  or  until  marriage,  or 
during  widowhood ;  or  to  a  husband  and  wife  during  the 
coverture;  or  so  long  as  the  grantee  shall  dwell  in  a 
cei-tain  house,  or  until  the  grantee  be  promoted  to  a 
benefice,  or  for  any  like  uncertain  duration  included  in 
the  life  (6).  Such  limitations  create  estates  for  life, 
which  are  liable  to  determine  and  cease  by  the  event 
happening  according  to  the  condition  during  the  life; 
the  next  vested  estate  in  remainder  then  takes  effect  in 
possession,  and  intervening  contingent  remainders,  if 
there  be  any,  are  excluded  (c). 

An  estate  for  life  may  be  limited  to   determine  on  proTiw>  for 
ahenation ;   or  upon  charging  or  attemptmg  to  charge  tJon,  ete. 
the  estate,  or  the  rents  and  profits ;  so  it  may  be  limited 
to  cease  upon  bankruptcy  or  insolvency  (cQ.     Conditions 


(a)  See  aiUe,  p.  89 ;  8  &  4  WilL 
rV.  0.  74 ;  therefore  a  proviso  for 
cesser  or  detenninatioii  of  an  estate 
tail,  thouffh  extending  to  all  the 
issue  in  tau,  is  not  witmn  "  the  rule 
affainstpeiTNBtmties.''  See  poit.  Chap. 
II.  Sect.  V;  see  Doe  t.  JBarl  of 
Searhorovffh,  8  A.  &  E.  897. 

(b)  Co.  Lit.  42  a  J  <*  So  it  is  if  a 
man  makea  lease  to  a  woman  quam' 
dim  eoita  vixerit,  or  if  a  man  make 
a  lease  for  life  to  a  widow,  H  tamdm 
im  fwra xiimiiaU violet"  Co.  lit. 
214  b ; — so,  an  estate  to  a  woman 
quamdiu  ie  bene  ffetserit,  Co.  Lit. 
42  a ; — an  estate  granted  to  a  wifo 


"so  long  as  her  conduct  shall  be 
discreet.''  Wynne  t.  Wymne,  2  M. 
&  G.  8; — an  estate  limited  to  a 
woman  until  she  shall  take  theyeil 
or  enter  a  oonrent.  Diekeon'e 
Tnuie,  1  Shn.N.  S.  37 ;  20 L.  J. C. 
88.  As  to  tiie  validity  of  limita- 
tions  until  marriage,  see  2  W.  &  T. 
L.  C.  189,  notes  to  SeoU  y.  Tjfler ; 
Svana  ▼.  Bopety  2  H.  &  M.  190; 
MorUy  t.  Bennddeon^  2  Hare,  570, 
680,  poH,  p.  235. 

(c)  lb.;  see  Johneon  y.  Fouldt^ 
L.  R.  5  Eq.  268 ;  87  L.  J.  C.  260. 

(J)  Co.  Lit.  288  b ;  Brandon  y. 
Eobinton^  18  Yes.  429,  433,  per 
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Batato  for  Ufa 
determinftble  ftt 
wiU. 


in  restramt  of  alienation  cannot  be  annexed  to  an  estate 
tail  or  an  estate  in  fee  simple^  and  in  snch  cases  they  are 
void  and  inoperative^  as  being  repugnant  to  an  insepar- 
able incident  of  the  estate  (a). 

A  lease  for  an  uncertain  term  determinable  at  the  will 
of  the  lessee  only,  executed  in  a  manner  to  convey  the 
freehold,  is  an  estate  for  life  determinable  accordingly  (6). 
A  lease  for  an  uncertain  term  purporting  to  be  deter- 
minable at  the  will  of  the  lessee,  but  not  conyeying  the 
freehold,  is  determinable  also  at  the  will  of  the  lessor,  and 
creates  at  law  only  a  tenancy  at  will  (c).  A  lease  deter- 
minable at  the  will  of  the  lessor  is  necessarily  not  a  free- 
hold ;  and  in  the  absence  of  any  other  limitation  it  is  a 
tenancy  at  will,  and  is  determinable  by  the  lessee 
also  (d). 


forrean 
determlnaole 
open  life  or 
hres. 


An  estate  for  years  may  be  made  determinable  by  a 
conditional  limitation,  as  the  continuance  of  a  life  or 
lives  or  other  uncertain  event.  Thus,  a  lease  for  100 
years,  if  A.  shall  so  long  live,  creates  a  term  of  years 
determinable  upon  the  death  of  A. ;  and  upon  the  death 
6f  A.  there  is  no  residue  of  the  term,  though  there  may 
be  a  residue  of  the  years,  so  that  a  limitation  over  for 
the  residue  of  the  term  is  void,  unless  by  term  is  meant 


Eldon,L.O. ;  WWamwny.WUkif^ 
son,  3  SwanBt.  515;  see  estates 
limited  until  bankruptoj  or  insoly- 
enoj,  in  M^ggwidgi^z  SetUemeni, 
Johns.  625  J  29  L.  J.  C.  288; 
Mbuteflore  y.  StUhoven,  37  L.  J  C. 
43  ;  JBiUson  y.  Orqfta,  L.  B.  15  Eq. 
314;  42  L.  J.  G.  581;  AylwiWa 
TnuUt  L.  R.  16  £q.  685  ;  42  L.  J. 
0.  745 ;  Trappet  y.  Meredith,  L.  B. 
7  Oh.  248  ;  41  L.  J.  C.  237 ;  Eohine 
y.  Boae,  48  L.  J.  C.  334;  where 
see  also  what  acts  will  determine 
them.  An  estate  for  life  limited  to 
a  woman  with  a  proyiso  for  oesser 
on  doing  any  act  to  depriye  herself 
of  the  rents  and  profits  was  held  to  be 
determined  by  her  marriage  without 


a  settlement  protecting  the  properly 
from  her  husband.  Craven  r.  Breuig^ 
L.  B.  4  Oh.  296;  SSL.  J.  0.  d46« 

(0)  Lit.  s.  360;  Go.  Lit  206  6  ; 
228  a;  PortmgUm'a  Case,  10  Co. 
85  h  ;  and  aeepost.  Part  IT.  Chap. 
I.  Sect.  I.  '  Beetraint  of  Aliena- 
tion.' 

(d)  See  antCf  p.  207;  Beeson  y. 
Burton,  12  C.  B.  647 ;  22  L.  J.  0. 
P.  38. 

(c)  Co.  Lit.  55  a ;  antSy  p.  206  ; 
but  it  may  giye  an  interest  in  equity, 
King*s  Leaseholds,  L.  B.  16  Bq.  621. 
(d)  See  ante,  p.  206 ;  Davis  y.  Wad- 
dington,  7  M.  &  G-.  87 ;  Femie  v. 
Scott,  L.  B.  7  C.  P.  202;  41  L.  J 
C.  P.  20. 
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the  time  and  not  the  interest  (a).  A  lease  for  so  many 
years  as  A.  shall  liye^  not  being  limited  by  any  certain 
period^  is  not  an  estate  for  years^  bnt  a  freehold  or  an 
estate  for  life  (b). — An  estate  for  100  years,  if  A.  and  B.  % 
shall  so  long  live,  determines  upon  the  death  of  either 
of  them;  but  an  estate  for  the  lives  of  A.  and  B.  con- 
tinues tintil  the  death  of  the  survivor  {c) . 

A  lease  during  the  minority  of  A.  is  a  lease  for  the  LaMednring 
number  of  years  A.  wants  of  twenty-one,  if  he  shall  so  long 
live  (d). 

An  estate  for  years  certain  may  be  made  determinable  T«m  dot«r- 
by  notice  to  be  given  by  either  party  (e) ;  but  a  lease  for  ^^. 
so  long  as  the  lessee  pleases  to  continue  tenant,  being 
otherwise  unrestricted,  is  an  estate  for  life  terminable  at 
the  will  of  the  lessee  (/). 

A  proviso  {or  cesser  is  often  applied  to  long  terms  of  years  pioTiao  for  the 
created  for  various  purposes,  with  the  object  and  effect  of  tenm. 
making  the  terms  to  cease  when  the  purposes  of  their 
creation  have  been  satisfied.  The  terms  referred  to  are 
used  for  the  purpose  of  securing  the  payment  of  sums 
of  money,  as  debts  upon  mortgage,  or  the  sums  to  be 
raised  for  the  jointures  of  widows  and  the  portions  of 
children  in  family  settlements.  The  term  is  vested  in 
trustees  upon  trust  to  raise  and  pay  the  charges  imposed, 
and,  subject  thereto,  upon  trust  for  the  owners  of  all  other 
estates  in  the  land  in  the  order  of  their  limitation,  or,  as 
it  is  called,  upon  trust  to  attend  the  inheritance, 

A  term  settled  in  this  manner  does  not  interfere  with 
the  beneficial  ownership  of  the  land  until  the  occa- 
sion of  the  charge  arises,  and  it  then  affords  the  ready 
means  of  raising  the  sum  charged  by  an  actual  receipt 


(a)  Go.  Lit.    46    d;    Rector  of  (d)  6 Co,96  by  Bp.  of  Bath*s  Case  ; 

Ckedington'a  Case,  1  Co.   153   a ;  Plowd.  278  ;  see  Boraeion^s  Caee^  3 

Wright    v.    Cartwrighiy    1    Burr.  Co.  19  a, 

282 ;  see  anUy  p.  197.  («)    See  antey  p.  200 ;    Doe  t. 

(h)  Co.  Lit.  46  h ;  aiUe,  p.  200.  Baker,  8  Taunt  241 ;    2  Moore, 

(o)  5  Co.  9  6,  BrudneVtt  Case ;  see  189. 

ante,  p.  192.  (/)  See  ante,  p.  207,  220. 
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SfttLdled  tenna 
attendant  npon 
the  inheritMce. 


Ce$$tr  of  satis- 
fied terms  bj 
statute. 


Assignment  of 
satisfied  terms 
to  protect  pnr- 
chaaer. 


of  the  rents  and  profits^  or^  if  necessary^  by  a  scJe  or 
mortgage.  The  efficacy  of  the  term  for  this  purpose  by 
reason  of  the  lengthy  which  is  sometimes  extended  to 
►  500  or  1000  years,  is  eqaivalent  to  the  fee  simple^  while, 
being  only  a  chattel  interest,  it  in  no  way  interferes  with 
the  limitation,  transfer,  or  devolution  of  the  freehold 
subject  to  the  term. 

Formerly,  if  there  were  no  express  proviso  for  cesser 
upon  the  purposes  of  the  term  being  satisfied,  the  term, 
unless  exhausted  by  those  purposes,  and  unless  surren- 
dered to  the  tenant  of  the  freehold  (and  after  lapse  of 
time  such  a  surrender  might  be  presumed),  continued  as 
attendant  upon  the  inheritance,  and  entitled  the  imme- 
diate freeholder  to  the  beneficial  interest;  and  if  not 
expressly  declared  to  be  attendant  in  its  original  crea- 
tion, it  became  so  by  construction  of  equity  (a). 

But  the  term  is  now  disposed  of  by  the  statute  8  & 
9  Vict.  c.  112,  which  enacts  by  sect.  2,  "that  every  term 
of  years  now  subsisting  or  hereafter  to  be  created,  be- 
coming satisfied  after  31st  December,  1845,  and  which 
either  by  express  declaration  or  by  construction  of  law,  shall 
after  that  day  become  attendant  upon  the  inheritance  or 
reversion  of  any  lands,  shall  immediately  upon  the  same  be- 
coming so  attendant  absolutely  cease  and  determine  ^'  (&). 

Sect.  1  of  the  statute  provided  in  like  manner  for  the 
the  cesser  of  terms  which  upon  the  31st  December, 
1845,  were  attendant  upon  the  inheritance,  except  as  to 
the  protection  to  which  any  person  might  then  be  en- 
titled to  therefrom.  The  protection  in  question  was 
obtaiaed  by  a  purchaser  or  mortgagee  of  the  in- 
heritance procuring  an  assignment  of  the  term  to  be 
made  to  a  trustee  on  his  behalf,  instead  of  taking 
an  assignment  to    himself  whereby   it   would  become 


{a)  1  Sanders  on  Uses,  292-297 ; 
as  to  presumed  surrenders,  see 
Burton,  Gomp.  (914). 

(h)  See  Andereon  y.  Fignety  L. 


B.  11  Eq.  829 ;  lb.  8  Gh.  Ap.  180, 
42  L.  J.  C.  810,  as  to  what  con- 
stitutes a  satisfied  term  within  the 
Aot 
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merged  and  cease.  He  had  then  the  protection  of  the 
prior  title  of  the  term  against  any  intervening  dealings 
with  the  inheritance  of  which  he  had  no  notice  (a). 


§  2  Conditions. 

Condition — distingniBlied  from  conditionBl  limitation — wordB  of 

limitation — ^words  of  condition. 
Condition  annexed  to  freehold — operates  by  entry  or  daim. 
Condition    annexed    to    leasehold — ^reqoires  no  entry  unless  so 

stipulated — construction  of  conditions  in  leases. 
Condition  can  be  reserved  only  to  the  grantor  and  his  heirs — 

was  not  assignable  at  common  law — distinction   as  to  the 

rerersion  upon  a  conditional  limitation. 
Waiyer  of  condition — cannot  be  retracted — cannot  operate  after 

aroidance  —  effect   of   writ    in    ejectment   as    election  to 

avoid. 
Effect  of  condition  in  avoiding  the  estate— ^effect  upon  mesne 

estate  and  charges — ^upon  remainders  and  ulterior  limita- 
tions. 
Conditions  implied  in  tenure — expressed  in  the  grant— effect  of 

the  statute  quia  emptores. 
Conditions  in  mortgages  at  common  law — equity  of  redemption 

— proviso  for  redemption. 
Conditions    in   leases  for  payment  of  rent— for  performance 

of  covenants.  i 

A  condition^  strictly  so  called^  differs  in  operation  coDdiUon  du. 
from  a  conditional  limitation.  An  estate  upon  condition  MnStionai^™ 
is  not  void,  but  voidable  only  by  entry  or  claim  under 
the  condition;  and  unless  the  right  of  avoidance  is 
exercised  the  estate  continues.  A  conditional  limitation 
determines  the  estate  ipso  facto  by  mere  force  of  the 
terms,  leaving,  in  the  case  of  particular  estates,  the  next 
vested  remainder,  or  the  reversion,  to  take  effect  in 
immediate  possession  (&).  , 

(a)   WilUmghb^  v.  WiUougUy,  1  7es.  246,  270. 

T.  B.  763;  Goodtitle  Y.Jones,  7  T,  (b)    Co.  Lit.  214    &;  Flowden, 

B.  47 ;   Wynn  v.  WiltiamJt,  5  Yes.  242  ;   Newis  v.  Larkf  {SooUtsHca^a 

180 ;  Maundrell   v.  Maundrell,  10  Cofe,)  Plowd.   408  ;  Shepp.  Touch. 
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Hence  it  may  be  observed  that  a  condition  annexed  to 
an  estate  with  a  conditional  limitation,  purporting  to 
defeat  the  estate  in  the  same  event  which  determines  it 
by  the  express  limitation,  wonld  be  saperfluons  and  void 
as  regards  that  estate ;  '^  for  if  a  gift  in  tail  be  made  to 
a  man  and  to  the  heirs  of  his  body,  and  if  he  die  with- 
out heirs  of  his  body,  that  then  the  donor  and  his  heirs 
shall  re-enter,  this  is  a  void  condition  '*  (a). 

The  distinction  in  construction  is  said  to  lie  in  the 
terms  used, — ^between  words  of  limitation  and  words  of 
condition.  But  it  seems  that  the  distinction  carrying 
with  it  so  great  a  difference  in  operation,  must  depend 
rather  upon  the  intention  and  effect  than  upon  the  exact 
letter  of  the  words  (6). 

Apt  words  of  limitation  are  : — "  d/wrante^  as  duramie 
viduitate  or  duram,te  vita,  etc. — dum,  as  dwm  sola  faerit, 
—  durnmodo,  as  dummodo  soheret  talem  redditum, — 
quamdiu,  as  qiiamdiu  se  bene  gesserit,  quamdiu  the  grantor 
shall  be  dwelling  upon  the  manor,  —  and  so  by  these 
words,  donee,  quousqvs,  usque  ad,  ta/mdiu,  uhicunque  "  (c) . 

Words  of  condition  are,  sub  conditione,  proviso,  ita 
quod,  si  contingat,  etc.  {d) .  And  **  it  is  to  be  observed 
that  many  words  in  a  will  do  make  a  condition  in  law, 
that  make  no  condition  in  a  deed  ^*  {e). 


by  Preston,  Oh.  vi.  As  to  the 
aoceleration  of  the  remainder,  see 
Lambard  y.  Peach,  4  Drew.  558 ; 
28  L.  J.  C.  669 ;  a  remainder  which 
is  contingent  at  the  time  the  con- 
ditional Umitation  takes  effect,  fails 
altogether.  Johnson  t.  Fould»,  L. 
B.  5  £q.  268 ;  87  L.  J.  G.  260. 

(a)  Co.  Lit.  224  & ;  and  see  Plow- 
den,  88 ;  Shepp.  Touch,  by  Preston, 
127.  Bat  a  condition,  it  will  be 
seen,  may  hare  a  more  extensiye 
effect  than  a  conditional  limitation, 
by  defeating  all  the  estates  in  re* 
mainder  limited  under  the  same 
feoffment  or  grant,  see  post^  p.  230. 

(6)  10  Co.  41  6,  PorHngton'9 
Ca*€ ;  8hepp.  Touch,  by  Preston,  p. 
121  ;  1  Sanders  on  Uses,  151. 


(c)  Co.  Lit  234  i,  285  a  ;  10  Co. 
41  5,  PorHngton'9  C<ue, 

(d)  Lit.  ss.  328-331 ;  10  Co.  42 
6;  8  B.  &  C.  815,  Doe  y.  WaU. 
"  Conditions  annexed  to  estates  are 
sometimes  so  placed  and  confounded 
amongst  covenants;  sometimes  so 
ambiguously  drawn;  and  at  all  times 
hare  in  their  drawing,  when  deeds 
eto.  are  prepared  b^  unskilful  per- 
sons,  BO  much  affinity  with  limita- 
tions, that  it  is  hard  to  discern  and 
distinguish  them."  Shepp.  Touch, 
by  Praston,  121 ;  and  see  the  rules 
for  distinguishing  and  construing 
conditions  there  stated. 

{e)  Co.  Lit.  286  6;  and  see  1 
Jarman  on  Wills,  796. 
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There  is  a  difference  in  the  opeiration  of  a  condition  condition  an. 
annexed  to  a  freehold^  and  a  condition  annexed  to  a  lease  requires  re- 
for  years,  arising  from  the  difference  in  quality  of  those 
estates.  A  freehold  estate  commencing,  at  common  law, 
by  livery  cannot  be  divested  nnder  a  condition  without  a 
resumption  of  the  seisin  by  entry,  hence  the  condition, 
though  expressly  worded  that  upon  a  certain  act  or  event 
the  estate  shall  cease  and  be  void,  imports  only  that  a 
right  of  entry  is  given  to  avoid  it ;  the  estate  does  not 
become  ipso  facto  void  under  the  condition,  but  voidable 
only  by  entry  (a). 

"  Regularly,  when  any  man  wiU  take  advantage  of  a  Or  oiaim. 
condition,  if  he  may  enter  he  must  enter,  and  when  he 
cannot  enter  he  must  make  a  claim,  and  the  reason  is, 
for  that  a  freehold  and  inheritance  shall  not  cease  with- 
out entry  or  claim ''  (6). 

The  claim  above  referred  to  applies  to  things  which 
do  not  lie  in  livery  and  of  which  there  can  be  no  entry 
or  possession.  Thus,  '^  of  a  reversion  or  remainder,  of  a 
rent  or  common  or  the  Hke  there  must  be  a  claim  be- 
fore the  estate  be  revested  in  the  grantor  by  force  of 
the  condition,  and  that  claim  must  be  made  upon  the 
land.  A  fortiori,  in  case  of  a  feoffinent  which  passeth 
by  livery  of  seisin,  there  must  be  a  re-entry  by  force  of 
the  condition  before  the  estate  be  void ''  (c) . 


(a)  Lit.  8.  351 ;  Co.  Lit.  214  b; 
8  Go.  65  a,  Pennanfa  Case ;  8  Co. 
95  hf  Mamnififf's  Catei  1  Wms. 
Satmd.  287  d^  notes  to  Dv^a  ▼. 
Mapo, 

(h)  Ck>.  Lit.  218  0.  A^ain  it  is 
said  that  ''an  estate  01  freehold 
cannot  hegin  nor  end  without 
ceremony.*'  Ck>.  Lit.  214  h.  But 
the  expression  '  cease '  or  '  end '  in 
these  passages  is  used  with  reference 
only  to  the  defeasance  of  a  freehold 
estate  under  a  condUUm ;  for  a  free- 
hold may  cease  or  end  ipso  facto 
under  a  conditional  UmUaiion  by 
the  terms  of  its  creation.  See  Co. 
Lit.  lb. )  anU^  p.  21tf. 


(c)  Co.  Lit.  218  a ;  in  the  case  of 
a  rent  charge  out  of  the  grantor's 
own  land  upon  condition,  if  the 
condition  be  broken,  the  grantor 
being  in  possession  need  make  no 
claim  upon  the  land ;  the  law  will 
adjudge  the  rent  void  without  any 
claim.  lb.  The  statute  enactinff 
that  corporeal  hereditaments  shaS 
now  lie  in  grant  applies  in  terms 
only  "as  regards  tiie  conyeyance 
of  the  immediate  freehold,*'  and 
though  it  dispenses  with  Uyery  to 
commence  an  estate  of  freehold, 
it  does  not  affect  the  rule  requiring 
an  actual  entry  to  reyest  the  freehold 
under  a  condition.^   See  ante^  p.  51. 
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Condition  »n- 
nexed  to  lease 
for  yean  does 
not  require 
entry  aniens  so 
stipulated. 


Conditions  re- 
quiring re-cntzy. 


"  A  lease  for  years  may  begin  without  ceremony^  and 
so  may  end  withoat  ceremony/'  being  at  common  law 
a  mere  matter  of  contract.  Therefore  a  condition  to 
defeat  it  does  not  require  an  actaal  entry^  unless  ex- 
pressly stipulated  for.  Where  the  condition  is  worded 
simply  that  in  a  certain  event  the  lease  shall  cease  or  be 
void^  without  further  requiring  in  terms  that  the  lessor 
shall  re-enter^  the  lease  may  become  void  ipso  facto  with- 
out entry,  according  to  the  condition,  as  in  the  case  of 
a  conditional  limitation  (a). 

The  following  are  some  examples  of  the  construction 
of  conditions  in  leases  in  this  respect: — Upon  a  lease 
for  sixty  years  to  A.  with  a  proviso  that,  if  A.  should 
die  within  the  sixty  years,  it  shall  be  lawful  for  the  lessor 
to  enter,  the  lease  is  not  determined  by  the  death  of  A., 
but  becomes  determinable  by  re-entry  upon  his  death 
by  the  express  terms  of  the  condition  (6).  A  proviso 
in  a  lease  that  in  a  certain  event ''  the  term  shall  cease 
and  be  void,  and  it  shall  be  lawAil  for  the  lessor  to  re- 
enter'' is  construed  to  render  the  lease  voidable  only 
by  actual  entry ;  because  if  the  lease  were  construed  to 
be  void  ipso  facto  without  such  entry,  the  latter  part  of 
the  clause  would  have  no  effect  (c) .  But  this  construc- 
tion does  not  apply  where  the  right  of  re-entry  is 
expressed  to  be  given  upon  an  antecedent  notice,  for  in 
such  case  there  is  no  necessity  for  an  actual  re-entry^ 
the  election  of  the  lessor  to  resume  possession  being 
effectually  made  by  the  notice  (rf) . 

A  proviso  for  the  avoidance  of  a  lease  for  years  on 


(a)  Co.  Lit.  214  *;  1  Wmi. 
Saund.  287  d ;  per  Bailej,  J.,  12 
East,  44S,  Fenm  t.  Smart',  per 
Littledate,  J.,  Rohertn  t.  Davey,  4 
B.ft  Ad.  B64s  671 ;  Doe  ▼.  Baker, 
8  Taunt.  241 ;  2  Moore,  189 ;  lee 
lAddy  T.  Kennedy,  L.  B.  5  H.  L. 
134  161    164. 

(6)  Bishop  of  Bath's  Cafe,  6  Co. 
34  i. 

(c)  Arn^hy  ▼.  Woodward,  6  B.  & 
C.  619 ;  see  Boweery.  Colby,  1  Hare, 


109,  ISO. 

(d)  Liddy  ▼.  Kennedy,  L.  B.  5  H. 
L.  184,  see  per  L.  Westbury;  in 
that  case  the  lease  contained  a  clause 
declaring  that  it  should  be  liiwful 
for  the  lessor  "  upon  giving  three 
months'  prerious  notice  in  writing 
of  an  intention  to  resume  possession, 
to  enter,"  and  it  was  held  that  th<ire 
was  no  necessity  for  an  actual  entry 
after  the  notioe  in  order  to  maintain 
ejectment. 
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non-payment  of  rent^  breach  of  covenant^  or  other  default  condition  sToid. 

/■11  11111  •  n  ^^ff  loasd  on  d6- 

of  the  lessee^  althoagh  there  be  no  requirement  of  entry^  f»nit  of  lessee, 
is  construed  to  render  it  voidable  only  in  favour  of  the  S$!"""^"^" 
lessor^  who  must  give  notice  or  do  some  other  act  show- 
ing his  intention  to  avoid  it ;  it  does  not  enable  the  lessee 
to  put  an  end  to  the  lease  by  his  own  default  {a). 

"  In  a  lease  for  years  no  precise  form  of  words  is  construction  or 

.  i  tj»  Ti   •  nf»    •       i  •/»  'j  couditionB in 

necessary  to  make  a  condition,    it  is  sumcient  if  it  appear  leasee. 
that  the  words  used  were  intended  to  have  the  effect  of 
creating  a  condition.     They  must  be  the  words  of  the 
landlord  because  he  is  to  impose  the  condition''  (6). — "And  /voww  operat- 
so  it  is  if  a  man  by  indenture  letteth  lands  for  years,  pro-  uon"  *  *^°  * 
vided  always,  and  it  is  covenanted  and  agreed  between  the 
said  parties,  that  the  lessee  shall  not  alien,  and  it  was  ad- 
judged that  this  was  a  condition  by  force  of  the  proviso, 
and  a  covenant  by  force  of  the  other  words ''  (c) . — And  it 
is  laid  down  as  "  a  general  rule  that  where  a^  proviso  is 
that  the  lessee  shall  perform  or  not  perform  a  thing,  and 
no  penalty  to  it,  this  is  a  condition,  otherwise  it  would 
be  void ;  but  if  a  penalty  is  annexed,  it  is  otherwise ''  {d). 


A  condition  can  be  reserved  in  a  conveyance  at  common  condition  csn  be 
law  only  to  the  grantor  or  lessor  of  the  estate  and  to  the  gnntor  and 
his  heirs,  and  to  no  other  person  (e).  If  a  devise  be 
made  by  will  upon  condition,  the  heir  of  the  testator 
would  be  entitled  to  enter  upon  breach  of  the  condi- 
tion (/).  A  condition  may  be  reserved  upon  a  convey- 
ance in  fee  simple,  leaving  no  reversion;  or  upon  an 
assignment  of  a  term  of  years,  leaving  no  reversion  (g). 


(a)  Mede  r.  Farr,  6  M.  &  S.  121 ; 
Doe  ▼.  JSaneks,  4  B.  ft  Aid.  401 ; 
BoherU  r,  Daoey^  4  B.  &  Ad.  664; 
Jones  T.  Carter,  16  M.  h  W.  718, 
726 ;  see  1  Smith's  L.  C.  19,  8rd 
ed.  notes  to  Dumpor^s  Ca»e ;  1  Wms. 
Sftund.  2S7  d,n  (ft). 

(b)  Doe  V.  WaH,  8  B.  &  C.  808, 
315. 

(c)  Co.  Lit.  203  i  ;  Doe  v.  JTatt, 
supra,  where    it   was    "stipulated 


and  conditioned"  that  the  lessee 
should  not  assign,  etc,  and  held  to 
be  a  condition,  and  not  merely  a 
corenant. 

(d)  Doe  T.  Wait,  8  B  ft  C.  816, 
and  see  the  cases  there  cited. 

(0)  Lit.  s.  347 ;  Co.  Lit.  214  a, 
379  a ;  Perkins,  ss.  830,  881. 

(f)  See  Doe  ▼.  Feareon,  6  East, 
173. 

(^)  Lit  s.  325  ;  Co.  Lit.  202  a, 

Q2 
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Conditioaiiot  A  Condition  was  not  assignable  at  common  law^  either 
ocmumoD  Uw.  with  OF  Without  a  reversion ;  bat  it  was  made  to  pass  with 
a  reversion  in  certain  cases  by  82  Hen.  VIII,  c.  84  (a) ; 
and  by  8  &  9  Vict.  c.  106,  s.  6,  "a  right  of  entry, 
whether  immediate  or  future,  and  whether  vested  or  con- 
tingent, may  be  disposed  of  by  deed^'  {b). 
Disdnotion  m  to  Honco  aroso  a  diversity,  as  stated  by  Coke,  ''  between 
mditioniJ^.  a  coudition  that  requiretk  a  re-entry,  and  a  limitation 
that  ifpso  facto  determineth  the  estate  without  any  entry. 
Of  this  first  sort  no  stranger  shall  take  any  advantage, 
as  hath  been  said.  But  of  limitations  it  is  otherwise. 
As  if  a  man  make  a  lease  quousquef  that  is,  until  J.  S. 
come  from  Bome,  the  lessor  grant  the  reversion  over  to 
a  stranger;  J.  S.  comes  from  Borne,  the  grantee  shall 
take  advantage  of  it  and  enter,  because  the  estate  by 
express  limitation  of  it  was  determined.  So  it  is  if  a 
man  make  a  lease  to  a  woman  qtbamdiu  casta  vixerU,  or 
if  a  man  make  a  lease  to  a  widow,  ai  tamcUu  in  pwrd 
vidmtate  viveret.  So  it  is  if  a  man  make  a  lease  for  100 
years  if  the  lessee  live  so  long,  the  lessor  grants  over  the 
reversion,  the  lessee  dies,  the  grantee  may  enter,  c^iusd 
qudavpra'^  (c). 

Waiver  of  eon-       The  forfeiture  under  a  condition  is  waived  and  dis- 
**"**"•  pensed  with,  if  the  grantor  or  lessor,  after  having  know- 

ledge  of  the  grounds  of  forfeiture,  does  any  act  unequivo- 
cally  affirming  the  continuance  of  the  estate  or  tenancy ; 
as  by  accepting,  suing  for,  or  claiming  rent  subsequently 
accruing  due  (d).  Distraining  for  rent  may  have  the 
same  effect  of  affirming  the  tenancy,  because  it  is  only 

202  b ;  Doe  v.  Bai€man,2B,  &  Aid.  Prntumft  Gate ;  8  Co.  95  i,  Man- 
xes. ninff'M  Case, 

(a)  Aa  to  this  statute  and  when  (d)  Co.  Lit.  211  b ;  PennanPe 
it  applies,  see  poet^  Part  IV.  Chap.  Caee^  3  Co.  64  a  ;  Doe  t.  Bireh^  1 
I.,  and  see  Bullen  &  L.  Preo.  PL  M.  &  W.  402 ;  Doe  y.  Pritehard^ 
207,  8rd  ed.  6  B.  &  Ad.  766 ;  Dendy  ▼.  NiehoU^ 

(b)  See  anU,  p.  69 ;  and  see  poet,  4  C.  B.  N.  8.  876  ;  27  L.  J.  C.  P. 
Part  IV.  Chap.  I.  220;   notes  to    Dwnpor^e  Case,  1 

(o)  Co.  Lit.  214  6 ;  8  Co.  65  a,      Smith,  L.  O.  80,  6th  ed. 
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justifiable  during  the  continuance  of  the  tenancy  or  (by 
the  statute  8  Anne^  c.  14^  s.  6^)  within  six  months  afber 
its  determination  (a). 

Such  acts  of  waiver  of  the  forfeiture  operate  as  an  cannot  be  re- 
election  not  to  avoid  the  estate,  which  when  once  made 
and  duly  expressed  cannot  be  retracted ;  according  to 
the  maxim  ^' qiwd  semel  placuit  in  electionihus  amplius 
dispUcere  non  potest  ^^  (6).  But  they  operate  only  upon 
past  breaches  or  forfeitures ;  and  if  the  condition  be  a 
continuing  one^  a  subsequent  breach  will  again  entitle 
the  grantor  or  lessor  to  re-enter  (c). 

On  the  other  hand^  where  the  election  is  duly  made  by  Waiver  ounot 
entry  or  otherwise  to  avoid  the  estate,  or  where  it  be-  aToidanoeof  the 

,  ;  eatate. 

comes  ipso  facto  void  under  the  condition  or  limitation^ 
.no  acceptance  of  rent  or  other  act  of  waiver  can  after- 
wards revive  or  continue  it  {d).  But  such  acts  may  be 
evidence  of  a  new  tenancy  (e) . 

The  service  of  a  writ  of  ejectment^  by  treating  the  Bffeot  of  eject. 

X      »  1        ,        aenfe  aa  election 

tenant  as  a  trespasser,  operates  as  a  conclusive  election  to  avoid, 
to  avoid  a  lease^  and  it  may  be  referred  back  to  the 
earliest  breach  or  ground  of  forfeiture  upon  which  the 
plaintiff  relies  in  support  of  the  action.  It  therefore 
precludes  the  lessor  from  suing  for  subsequent  rent  or 
subsequent  breaches  under  the  lease.  And^  on  the  other 
hand^  it  prevents  any  subsequent  act,  as  distraining  for  or 
accepting  the  rent  in  arrear,  from  operating  as  a  waiver  of 
the  forfeiture  upon  which  the  ejectment  is  founded  (/*). 


(a)  Ward  t.  Dc^,  4  B  &  S.  837; 
33  L.  J.  Q.  B.  3  ;  Orimwood  r. 
Ifow,  L.  E.  7 C. P. 860 ;  41L.J.C. 
P.  239  ;  see  Cox  t.  Leigh,  L.  It.9  Q. 

B.  338 ;  48  L.  J.  Q.  B.  128. 

(b)  See  Croft  ▼.  Lumleif,  6  H.  L. 

C.  785 ;  27  L.  J.  Q.  B.  321,  per 
Bramwell,  B.,  adopted  in  Clough  r, 
London  <f-  N.  W.  Ry,  Co,,  41  L.  J. 
Ex.  17, 23 ;  Ward  t.  Day,  33  L.  J. 
Q.B.  8,  234;  5B.  &S.  359. 

(c)  Doe  ▼.  Peck,  1  B.  &  Ad.  428 ; 
Doe  T.  Oladwm,  6  Q.  B.  953;  Doe 
T.  Jonetf  5  Bz.  498  $  see  the  statute 


23  &  24  Yiot;.  c.  88,  8.  6,  dted 
post,  p.  241. 

id)  Ck>.  lit.  215  a ;  3  Go.  64  b, 
Pennani'e  Caee;  '*a  confirmation 
may  make  a  voidable  or  defeasible 
estate  good,  but  it  cannot  work  upon 
an  estate  that  is  void  in  law."  Co. 
Lit.  295  b. 

(e)  See  Slyth  v.  Dennett,  13  C. 

B.  178 ;  22  L.  J.  C.  P.  79. 

(/)  Jonee  v.  Carter,  15  M,  &  W. 
718 ;  Orimwood  ▼.  Mosm,  L.  B.  7. 

C.  P.  360,  41  L.  J.  C.  P.  239; 
Coleman  y.  Portbwy,  L.  B.  7.  Q. 
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(Condition  a^idB  A  condition  Bvoids  the  estate  to  which  it  is  annexed^  and 
revestaitinthe  revosts  the  Original  estate  of  the  grantor  or  lessor  so  far 
as  the  circumstances  permit  (a).  "  Begalarly  it  is  trae 
that  he  that  entereth  for  a  condition  broken  shall  be 
seised  in  his  first  estate^  or  of  that  estate  which  he  had  at 
the  time  of  the  estate  made  upon  condition^  but  yet  this 
faileth  in  many  cases : — 1 .  In  respect  of  impossibility^ — 
2.  In  respect  of  necessity, — 3.  In  respect  of  some  col- 
lateral qualities^'  {b). 

But  the  right  of  action  remains  on  covenants  in  a  lease 
for  arrears  of  rent  or  breaches  committed  before  re-entry ; 
and  it  was  so  held  notwithstanding  the  proviso  expressed 
that  the  lessor  upon  re-entry  should  have  the  premises 
again  ''as  if  the  indenture  of  lease  had  never  been 
made''  (c). 

A  condition,  like  a  conditional  limitation,  must  in 
general  defeat  or  determine  the  whole  estate  to  which  it 
is  annexed.  It  cannot  avoid  the  estate  in  part  only,  and 
continue  it  in  part.  Thus  a  proviso  for  the  cesser  of  an 
estate  tail,  during  the  life  of  the  tenant  in  tail  only,  is 
repugnant  and  void  {d). 

A  condition  also  avoids  all  mesne  estates  and  incum- 
brances created  out  of  or  charged  upon  the  estate  (e). 
But  conditions  implied  in  law,  as  the  conditions  of  tenure, 
do  not  afiect  the  estates  and  incumbrances  created  before 
the  act  of  forfeiture  (/). 

At  common  law  if  the  land  be  limited  for  a  particular 
estate  with  remainders,  subject  to  a  condition,  the  re- 
entry defeats  all  the  estates  in  remainder,  as  being  de- 


CftDnot  »Toid  it 
in  part  ouW. 


Avoids  m««De 
estatea  and 
chargea. 


AToidfl  eatatM 
in  remainder. 


B.  344;  41 L.  J.  Q.B.98,where  it  was 
held  that  the  particulan  of  breaches 
giyen  in  the  action  did  not  operate 
aa  an  admission  of  the  tenancy  at 
the  various  times  of  those  breaches, 
but  left  it  open  to  the  plaintiff  to 
rely  on  any  of  them. 

(a)  Lit.  B.  325. 

(b)  Go.  Lit.  202  a,  and  see  the  in- 
stances there  giren. 


(e)  HarlMhome  t.  WaUon^  4  Bing. 
N.  C.  178. 

((2)  1  Co.  85  b,  86  &,  Corbeet 
Que ;  anUj  p.  218. 

{e)  Perkins,  s.  840 ;  see  Kayovo*t 
Cote,  1  Co.  146  b, 

(/)  Co.  Lit.  233  b,  where  see  the 
distinction  as  to  conditions  by 
statute  ;  1  Co.  67  cty  Archer^ a  Cote  ; 
Perkins,  s.  844  ;  pot,  p.  231. 
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pendent  upon  the  seisin  of  the  particular  estate  (a). 
But  where  a  particular  estate  is  limited  subject  to  a  con- 
dition^ and  a  remainder  is  limited  over  independently  of 
that  condition^  as  the  entry  would  defeat  the  remainder^ 
the  condition^  unless  it  can  be  construed  as  a  limitation 
determining  the  preceding  estate  without  entry  so  as  to 
support  the  remainder,  is  repugnant  and  void  {b). 

A  condition  of  re-entry  has  no  effect  upon  springing  dom  not  avoid 
uses  and  executory  devises  which  operate  in  substitution  »nd  Mecato^ 
of  the  estate  to  which  the  condition  is  annexed ;  for  these 
limitations  arise  quite  independently  of  the  preceding 
estate  (c). 

At  common  law  the  services  and  duties  of  the  tenure  conditions  im- 
constituted  an  implied  condition  of  the  continuance  of  the 
estate ;  a  refusal  of  the  services  or  a  denial  of  the  tenure 
was  visitable  with  forfeiture,  and  entitled  the  lord  or  re- 
versioner to  re-enter  and  resume  possession. — Other  con-  conditions  ex- 

_..  •11  t  *  1  prMSfld in tho 

ditions  might  be  annexed  in  express  terms  to  the  grant  grant, 
of  an  estate  with  the  like  effect  of  giving  to  the  grantor 
or  his  heirs  the  right  to  re-enter  and  resume  possession 
upon  breach  of  the  condition  {d). 

By  the  common  law,  it  was  a  condition  in  law  annexed  condition  in 
to  the  estate  of  tenant  for  life  or  for  years  or  other  par-  tortioos  convey, 
ticular  estate,  that  if  he  made  a  tortious  alienation  of  the 
seisin  it  was  a  forfeiture  of  his  estate,  and  the  reversioner 
or  remainder  man  might  enter ;  so  if  he  claimed  a  greater 
estate  in  a  court  of  record.  But  conveyances  have  no 
longer  any  tortious  operation  (e).     Entry  was  necessary 

(a)    Plowd.    412,  in  Netois   y.  condition  may  be  annexed  to  the 

Lark ;  and  see  Lit.  b.  723 ;  1  Son-  particular  estate  only  without  affect- 

ders  on  Uses,  152  ;  see  aute^  p.  46.  ing  the  remainder.     Warren  y.  Lee, 

(6)  Feame,  C.  B.  by  Butler,  270 ;  Dyer,  126  b. 

10  Co.  40  hy  in  Portington*9  Ca*e ;  (e)  See  anle^  p.6S,  112. 

Shepp.  Touch,  by  Preston,  120, 121,  {d)  Lit.    s.    825,    378;   Butler's 

see  Kinnereley  y.  WilliamMon,  39  L.  note  (1)  to  Co.  Lit.  201  a ;  Co.  Lit. 

J.  C.  788,  where  it  was  held  that  a  238  h,    Butler's  note  to  Fcame,  C. 

remainderman  has  no  equity  to  cop-  B.  p.  38£.     Perkins,  s.  722. 

pel  the  tenant  for  life  to  perform  a  («)  See  ante,  p.  57,  68 ;  Co.  Lit. 

condition.     In  a  deyise  by  will  a  233  b. 
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on  the  part  of  the  lessor  to  avoid  the  estate^  whether  it 
was  a  freehold  or  leasehold^  in  respect  of  the  conditions 
implied  in  the  tenure  (a). 
Ezpnaa  condi-        The  right  of  entry  for  breach  of  the  conditions  implied 

tionn  Dot  sffeot6d  •      j  v      j.  uj.i_  j  !•«•■ 

by  itatate  quia   m  thc  tonuro  could  not  be  reserved  upon  an  alienation  in 
emptors,  ^^^  after  the  statute  quia  emptores,  for  that  statute  pro- 

hibited the  creation  of  a  sub-tenure  and  the  grantee  held 
only  of  the  chief  lord  of  the  fee ;  but  a  right  of  entry 
upon  positive  conditions  expressed  in  the  grants  may  be 
reserved  to  the  grantor  and  his  heirs  notwithstanding  the 
statute  quia  emptores  (b). 


ConditJon  in 
mortgage  st 
common  law. 


Eqnifcy  of  re* 
demptaon. 


Express  conditions  of  re-entry  were  employed  at  com- 
mon law  in  mortgages  of  land.  The  mortgagor  conveyed 
the  land  to  the  mortgagee  by  feoffment^  or  other  appro- 
priate legal  assurance^  upon  condition  that  if  he  paid  at  a 
certain  day  the  amount  of  the  debt  he  might  re-enter  and 
resume  his  former  estate  (c). 

On  failure  to  perform  the  condition  by  payment  at  the 
day  appointed^  the  estate  of  the  mortgagee  became  absolute 
and  indefeasible  at  law ;  but  the  Court  of  Chancery^  re- 
garding the  transaction  merely  as  a  pledge  of  the  land  for 
the  debt,  allowed  to  the  mortgagor  a  right  or  equity  of  re- 
demption by  payment  of  the  debt  and  interest  at  any 
time,  and  compelled  the  mortgagee  thereupon  to  recon- 
vey  the  land ;  giving  the  mortgagee  at  the  same  time 
the  right  of  foreclosure,  that  is,  of  applying  to  the  court 
to  bar  the  equity  of  redemption  in  default  of  payment  by 
an  appointed  day  (<2). 


(a)  Ihm  y.  Sfnart^  12  East,  451. 

(h)  Lit.  8.  825  ;  boo  ante^  p.  IB, 
227 ;  Doe  y.  Bateman,  2  B.  &  Aid. 
168,  170. 

(c)  Lit.  88.  832,883. 

(d)  '*  This  court  sajs,  that  though 
the  money  is  not  paid  at  the  time 
stipulated,  if  paid  with  interest  at 
the  time  a  re-cpnyejanoe  is  de- 
manded, there  shall  be  a  re-oonyey- 
anoe ;  upon  this  ground,  that  the 


contract  is  in  this  court  considered 
a  mere  loan  of  money,  secured  by 
a  pledge  of  the  estate.  But  that  is 
a  doctrine,  upon  which  this  court 
acts  against  ^^hat  is  the  prima  facie 
import  of  the  terms  of  the  agree* 
ment  itself ;  which  does  not  import 
at  law,  that,  once  a  mortgage,  always 
adiortgage;  but  equity  sajs  that.*' 
Per  Eldon,  L.  C,  7  Ves.  278,  in 
Seton  y.  Slade, 
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A  modern  mortgage  recognises  the  equitable  view  of  Proyisoforre. 
the  transaction  by  substituting  for  the  condition  of  re-  *"^  *°"* 
entry  an  express  proviso  for  redemption^  imposing  a  trust 
to  recolivey  on  payment  of  the  debt  and  interest  (a). 

A  condition  of  re-entry  is  frequently  applied  to  secure  conditions  in 
the  payment  of  rents  reseired,  in  addition  to  the  other  '^S'.^I: 
remedies  by  action  or  distress  (6).     At  common  law  a 
condition  of  re-entry  simply  "  if  the  rent  be  in  arrear  '^ 
implies  several  subordinate  conditions^  which  must  be 
strictly  complied  with  at  all  points  in  order  to  maintain  a 
forfeiture  and  re-entry.     These  may  be  summed  up  in  the  Demand  necea. 
requirement  that  a  demand  must  be  first  made  of  the  law. 
precise  sum  due^  and  at  the  exact  time  and  place  required 
by  law  under  the  various  circumstances  of  the  csab  (c). 

The  strict  compliance  with  these  requirements  was  re-  statute  enabUng 
laxed  in  some  cases  by  statute  4  G-eo.  II.  c.  28^  s.  2,  re-  out  demand  or* 
enacted  by  15  &  16  Vict.  c.  76,  (the  C.L.P  Act,  1852,)  ~*'^' 
8.  210,  in  the  following  terms : — "  In  all  cases  between 
landlord  and  tenant,  as  often  as  it  shall  happen  that  one 
half-yearns  rent  shall  be  in  arrear,  and  the  landlord  or 
lessor,  to  whom  the  same  is  due,  hath  right  by  law  to  re- 
enter for  the  non-payment  thereof,  such  landlord  or  lessor 
shall  and  may,  without  any  formal  demand  or  re-entry, 
serve  a  writ  in  ejectment  for  the  recovery  of  the  demised 
premises ;  [the  statute  proceeds  to  provide  a  substituted 
service ;]  and  in  case  of  judgment  against  the  defendant 
for  non-appearance,  if  it  shall  be  made  to  appear  to  the 
court  where  the  said  action  is  depending,  by  affidavit,  or 
be  proved  upon  the  trial  in  case  the  defendant  appears, 
that  half-a-year^s  rent  was  due  before  the  said  writ  was 
served,  and  that  no  sufficient  distress  was  to  be  found  on 
the  demised  premises  countervailing  the  arrears  then  due. 


(a)  See 'Mortgages,' j90ff, p. 278. .  requisites    of  a   demand  and  the 

{d)  Lit.  ss.  826,  826, 347 ;  Co.  Lit.  mode  of  making  it  and  the  reasons 

Th.  for  it;  and  seel  Wms.  Saund.  286 

(c)  See  Co.  Lit.  201  6,  as  to  the  b,  n  (16). 
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Condition  ex- 
preaslj  BtipulaU 
ing  for  demand, 
eto. 


Conditiont  for 
performance  of 
covenants. 


Bemedj  for 

East  rent  and 
reaches  of  coTe- 
nant 


and  that  the  lessor  had  power  to  re-enter,  then  and  in 
every  such  case  the  lessor  shall  recover  judgment  and 
execation  in  the  same  manner  as  if  the  rent  in  arrear 
had  been  legally  demanded  and  a  re-entry  made.'' 

If  the  condition  of  re-entry  expressly  provides  for  the 
time  and  manner  of  demanding  the  rent,  or  adds  any 
other  conditions  precedent  to  the  right  of  re-entry,  such 
express  provisions  may  supersede  the  implied  conditions 
of  the  common  law,  and  must  be  duly  complied  with  (a). 

A  condition  of  re-entry  is  also  used  for  securing  the 
due  performance  of  covenants  in  leases,  by  giving  a  right 
of  re-entry  upon  a  breach  of  covenant,  as  with  covenants 
to  repair  and  to  insure,  covenants  respecting  the  mode  of 
occupying  and  using  the  premises  and  the  like. — "  Where 
the  proviso  for  re-entiy  uses  apt  words,  the  power  of 
re-entry  may  be  just  as  well  reserved  for  breaking  a 
negative  covenant,  as  for  not  performing  a  positive 
one ''  (6). — "  An  assignee  of  such  an  estate  takes  it  sub- 
ject to  the  condition  and  liable  to  be  divested  by  the  breach 
of  it.  It  is  immaterial  in  this  respect  whether  the  condi- 
tion is  for  the  performance  of  some  covenant  which 
touches  the  land  and  runs  with  it,  or  one  which  is  wholly 
collateral.  Upon  the  breach  of  either  species  of  covenant, 
the  estate  ceases  when  the  lessor  chooses  to  take  advan- 
tage of  his  right  of  re-entry''  (c). — The  entry  for  a 
forfeiture  does  not  bar  the  remedy  for  the  rent  in  arrear 
or  breach  occasioning  the  forfeiture,  or  for  previous  rent 
or  breaches,  under  the  covenants  or  contract  contained  in 
the  lease  {d). 


(a)  PhiUipt  y.  Bridge,  L.  B.  9 
C.  P.  13 ;  43  L.  J.  0.  P.  13,  and 
see  the  cues  there  cited  upon  the 
construction  of  such  conditions.  As 
to  the  construction  and  application 
of  the  statute,  see  Ghitty's  Statutes  ; 
Day's  G.  L.  P.  Acts ;  1  Wms.  Saund. 
287  a. 

(ft)  Per  Blackburn,  J.,  L.  R.  6  Q. 
B.  648,  in  Wadham  t.  PoHmaster 
Qeneridy  and  see  as  to  such  cove- 


nants, lb.  Toleman  y.  PorUmry^ 
L.  B.  7  Q.  B.  344  ;  41  L.  J.  Q.  B.  98. 

(c)  Per  curiam^  Doe  y.  Peck,  1 
B.  &  Ad.  428,  436,  as  to  the  right 
of  the  assignee  of  the  lessor  to  the 
benefit  of  conditions,  seeaA^tf,  p.  228 ; 
poU^  Part  IV.  Chap.  I. 

{d)  HarUhome  y.  WaUon^  4 
Bing.  N.  0. 178  ;  see  Pricey.  Wor- 
wood,  4  H.  &  N.  512 ;  28  L.  J.  Ex. 
829. 
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§    3.      CONSTEUCTION  AND   APPLICATION  OF   CONDITIONS. 

Illegal  and  impossible  conditions  Toid — example?. 

Conditions  Yoid  for  uncertainty. 

Conditions  void  as  repugnant  to  the  estate  limited. 

Construction  of  conditions — conditions  construed  as  subsequent 
rather  than  precedent— construed  strictly  in  favour  of 
Testing,  and  against  divesting — condition  of  re-entry  con- 
strued strictly  as  to  the  person. 

Conditions  determined  by  licence — statute  restricting  licence  to 
specific  act — waiver  of  breach  restricted  to  specific  instance. 

Relief  against  conditions — at  law — in  equity — under  the  Judica- 
ture Act. 

There  remain  to  be  noticed  in  this  snb-section  some 
rules  and  doctrines  of  law  relating  to  conditions  generally, 
and  the  construction  and  application  of  conditions. 

Conditions  which  in  their  matter  or  object  are  illegal  lue^  and  im- 

•  •11  *i'i*  X*  'TT  */*  xi       possible  oondi- 

or  impossible,  are  void  and  inoperative.  rLence,  ii  the  tiona  are  Toid. 
condition  be  precedent,  that  is,  if  the  estate  be  limited 
to  arise  upon  such  a  condition,  both  the  condition  and 
the  estate  are  void;  if  the  condition  be  subsequent,  that 
is,  if  the  estate  be  determinable  upon  such  a  condition, 
whether  as  a  conditional  limitation  or  as  a  condition  of 
re-entry,  the  condition  only  is  void,  and  the  estate  good 
and  absolute.  And  the  same  rules  apply  whether  the 
condition  be  illegal  or  impossible  at  the  time  of  limiting 
the  estate,  or  whether  it  become  so  afterwards  (a). 

Conditions  operating  in  restraint  of  marriage  supply  Example..- 

-I  Txn  TtL  J      J.  i?      conditions  in 

some  examples  : — ^Where  a  gift  was  made  to  a  woman  tor  restraint  of 
life,  with  a  gift  over  if  she    married,  it  was  held  that  ™*"****' 
the  condition,    operating  in  restraint  of  marriage,  was 
illegal,   and  the    gift  over   void,  and  consequently    the 
prior  gift  remained  absolute  notwithstanding  marriage. 

(a)  Co.  Lit.  206  a,  i ;  218  a ;  Jarman  on  Wills,  806,  807 :  see 
Perkins,  ss.  722,  78*6 ;  Shepp.  MoundeU  y.  Currer,  2  Bro.  G.  G. 
Touch,  by  Preston,   182,  138;    1      67,78. 
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But  a  limitation  to  a  person  until  marriage  is  valid  and 
cannot  be  enlarged  by  reason  of  its  operating  in  restraint 
of  marriage ;  for  in  sach  case  there  is  nothing  to  give 
•  an  interest  beyond  the  marriage  (a).  A  devise  to  A.  for 
life^  if  she  continued  unmarried^  but  if  she  married  with 
the  consent  of  certain  persons,  she  should  have  the  estate 
as  if  she  had  continued  unmarried^  was  construed  to  be  a 
life  estate^  subject  to  the  condition  subsequent  deter- 
mining the  estate  if  she  married  in  the  lifetime  of  the 
persons  without  their  consent;  which  condition  became 
impossible  by  the  death  of  those  persons^  and  the  estate 
for  life  became  absolute  {b). 
other  examples.  Lands  worc  dcvised  by  will  for  estates  tail  to  the  heirs 
male  of  the  body  of  A.  with  a  proviso  that  if  A.  should 
die  without  having  acquired  the  title  of  Duke  or  Marquis 
of  B.  to  him  and  the  heirs  male  of  his  body^  the  estates 
so  devised  should  cease  and  be  void ;  it  was  held  that  the 
proviso  was  a  condition  subsequent  and  was  void  as  being 
contrary  to  public  policy,  and  that  consequently  the 
estates  were  absolute  (c). — ^Where  a  devise  was  made 
upon  condition  that  the  devisee  should  convey  part  of  the 
devised  estate  to  a  charity,  the  condition  was  held  illegal 
and  void  and  the  devise  absolute  (d). — A  devise  to  A. 
was  conditioned  to  be  void  if  he  should  refuse  upon 
request  to  convey  an  estate  to  B.,  the  testator  having 
subsequently  to  the  making  of  his  wiU  rendered  the 
condition  impossible  by  himself  purchasing  the  estate, 
the  devise  was  held  to  be  absolute  (a). 


(a)  Morley  ▼.  RennoldMn,  2  Hare, 
570,  680,  where  the  T.  0.  Wigram 
said,  "  If  you  suppose  the  case  of  a 
gift  of  a  certain  interest,  and  that 
irterest  sought  to  be  abridged  by 
a  condition,  tou  may  strike  out  the 
condition  and  leave  the  original  gift 
in  operation ;  but  if  the  gift  is  until 
marriage,  and  no  loneer,  there  is 
nothing  to  carry  the  gitt  beyond  the 
marriage."    See  SeoU  v.  Tyler,  2 


Bro.  0.  0.  481 5  2  W.  &  T.  L.  O. 
125,  as  to  conditions  in  restraint,  of 
marriage.    See  anUy  p.  219. 

(6)  AUlMe  ▼.  Riee,  8  Madd. 
256. 

(c)  Egerton  v.  Brownlow,  23  L. 
J.  C.  848,  in  H.  L. 

(<f)  Poor  ▼.  MicM,  6  Madd.  S2. 

{(b)  Walker  v.  Wcdher,  29  L.  J. 
C.  856  ;  see  MiddUton  y.  Windrop, 
L.  R.  16  Eq.  212 ;  42  L.  J.  C.  555. 
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If  a  condition  is  so  expressed  that  it  is  impossible  to  condition  Toid 

,  _  ,  for  unoert^int J. 

ascertain  with  certainty  the  event  or  contingency  npon 
which  the  estate  is  to  arise  or  be  defeated^  it  is  equivalent 
to  being  impossible  and  is  equally  inoperative  (a).  So^ 
also^  if  it  be  expressed  with  such  uncertainty  that  it  is 
impossible  to  say  what  is  the  effect  intended  as  to  the 
destination  of  the  property ;  as  where  an  estate  in  fee  or 
an  estate  tail  is  limited  to  cease  and  go  over  as  if  the 
tenant  were  dead  (b).  And  it  is  said  that  if  there  be  a 
limitation  over  which  does  not  meet  the  event  on  which 
a  previous  estate  is  to  cease^  there  is,  in  general,  not  suffi- 
cient certainty  to  determine  the  previous  estate  before 
the  limitation  over  takes  effect  (c). 

So,  if  the  condition  be  in  the  event  uncertain,  it  is 
inoperative ;  thus  '^  if  a  lease  be  made  to  a  man  and  a 
woman  for  their  lives  upon  conditiou  that  which  of  them 
two  shall  first  marry,  that  one  shall  have  the  fee,  and  they 
intermarry,  neither  of  them  shall  have  the  fee,  for  the 
uncertainty''  (d). 


re- 


A  condition  annexed  to  an  estate  which  is  repugnant  conditions 
to  the  estate  limited  is  void.  Thus,  a  condition  thatMtiST^ 
tenant  in  fee  simple  or  tenant  in  tail  shall  not  alien  the  SS^ST"** 
land  is  repugnant  and  void,  because  the  power  of  aliena- 
tion is  an  inseparable  incident  of  such  estates  (a).  So 
a  condition  annexed  to  an  estate  purporting  to  dispose  of 
it  in  case  of  intestacy  is  repugnant  to  an  absolute  interest 
and  void  (/).     A  condition  that  if  a  devisee  take  any 


(a)  ShepTOTd*8  Tonoh.  by  Pres- 
ton, 128;  Feame,  0.  B.  265,  Ml- 
Ungham  t.  Bromley^  Tam.  &  Bubs. 
680 ;  Doe  v.  Carew,  2  Q.  B.  817  ; 
Claverimg  ▼  MHson,  26  L.  J.  0. 
274,  278,  per  Kindenley,  V.C,  see 
S  C.  26  L.  J.  C.  885 ;  29  lb.  761. 

(b)  Catfe  Trusts,  88  L.  J.  C.  495 ; 
iee  antSj  p.  218. 

(c)  Per  Turner,  V.C.  Hochfard 
T.  Saekman^  21  L.  J.  C.  611, 
adopted  by  Wood,  Y.  0.  in  Gates 


Trusts^  supra. 

(<0  Co.  Lit.  218  a. 

(e)  lit.  8.  860;  Co.  Lit  228  a, 
224a;  6  Co. 41  a,  irOcf may'«  Casei 
Portinffton*s  Case,  10  Co.  86,  see 
post.  Part  IV.  Chap.  I.  •  Bestraint 
of  Alienation.' 

(/)  EobnesT.  Godson,  8  D.  M.  & 
G.  162;  26  J.  L.  C.  817;  so  an 
absolute  gift  with  a  gift  over  of  so 
much  as  shall  not  be  disposed  of. 
Feny  v.  MerrUt,  L.  B.  18  Eq.  168. 
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proceedings  at  law  or  in  equity  his  estate  shaU  go  over 

was  held  repugnant  and  void  (a). 
condiUon  A  coudition  annexed  to  an  estate  in  fee  simple  or  fee 

the  profits,     ^tail  that  the  tenant  shall  not  take  the  profits  of  the  land 

is  repugnant  and  void  (b).     So,  a  condition  that  the  land 

shall  be  let  for  ever  at  a  definite  rent  (c). 


Constniotioii  of 
conditioDS. 


Condition  con- 
•tmed  M  aubae- 
quent  nther 
tfaan  precedent. 


It  is  a  general  principle  of  construction  that  conditions 
are  not  favoured^  that  is  to  say^  limitations  of  estates  in 
terms  importing  conditions  are  to  be  construed  generally 
in  favour  of  vested  and  indefeasible  estates  {d). 

Hence  the  rule  that  a  condition  annexed  to  an  estate  is 
to  be  construed  as  a  condition  subsequent  rather  than 
precedent. — "  Conditions  are  either  precedent  or  subse- 
quent; in  other  words,  either  the  performance  of  them  is 
made  to  precede  the;\resting  of  an  estate,  or  the  non-per- 
formance to  determine  an  estate  antecedently  vested. 
But  though  the  distinction  between  these  two  classes  of 
cases  is  sufficiently  obvious  in  its  consequences,  yet  rt  is 
often  difficult,  from  the  ambiguity  and  vagueness  of  the 
language  of  the  will,  to  ascertain  whether  the  one  or  the 
other  is  in  the  testator's  contemplation.  On  questions  of 
this  nature  general  propositions  afford  but  little  assist- 
ance in  dealing  with  particular  cases  of  difficulty  '^  (e). 

Hence   also,  words  of   contingency  are  referred,   if 


(a)  Bhodes  v.  MuweUSiU  Land 
Co.  29  Bear.  560 ;  30  L.  J.  C.  509. 
"  There  are  three  manner  of  con- 
ditions infaitf  which  are  not  good, 
viz.  conditions  against  the  law,  con- 
ditions repvffnant,  and  conditions 
impossible."    Perkins,  s.  722. 

{h)  Co.  Lit.  206  h;  Perkins,  s. 
731 ;  Sheppard  Touch,  by  Preston, 
131. 

(c)  Att,  Gem.  r.  Catharine  HcUl^ 
Jac.  395;  see  TUbette  ▼.  TibhetU^ 
19  Yes.  666. 

(d)  This  principle  of  construction 
finds  its  chief  application  in  con- 
struing future  limitations  \    as  re- 


nuunders  which  are  to  be  taken  as 
Tested  rather  than  contingent,  and 
executory  limitations  and  derises 
which  are  to  be  taken  as  referring 
to  the  time  of  possession  rather 
than  the  vesting  of  the  interest, 
we8  poH^  Chap.  II.  Sect.  I,  III. 

(«)  1  Jarman  on  Wills,  796,  and 
see  the  instances  of  construction 
there  given.  Hawkins  on  Wills, 
287  ;  see  Egerton  y.  JSrownUno,  23 
L.  J.  C.  848 ;  WwMouse  t.  At- 
rick,  1  K.  &  J.  352 ;  24  L.  J.  C. 
649 :  Taiee  r,  UniversUy  CoUege^ 
L.  B.  8  Ch.  454;  42  L.  J.  C. 
666. 
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possible^  to  the  limitation  over ;  thus^  a  devise  to  A.^  ''if  wonUofcon. 
he   should  live  to  attain  twenty-one/^   or    "  when  he  i»  Sie^tation 

*  OTOF 

attains  twenty-one/'  with  a  devise  over  in  case  he  should 
die  before  attaining  that  age,  is  construed  as  giving  to      ^ 
A.  an  immediate  vested  estate,  subject  to  be  divested  by 
the  devise  over    taking  effect  upon  his  death  under 
twenty-one  (a). 

Hence  also  the  rule  that  a  condition  precedent  is  con-  conditioiis  cot- 
strued  strictly  in  favour  of  vesting  the  estate ;    and  that  favovof  res^g 
a  condition  subsequent  is  construed  strictly  against  di-  diyesting. 
vesting  the  estate. — "  Provisoes  and  conditions  which  go 
in  destruction  and  defeasance  of  estates  are  odious  in  law 
and  shall  be  taken  strictly ;  for,  conditio  beneficialis  qius 
statum  construit,  benigne  secundum  verborum  intentionem 
est  interpretanda ;    odiosa  autem  qum  statum,   destndt, 
stride  secundum  verborum proprietatem  est  acdpienda^*  (6). 

Upon  the  above  principles  of  construction  a  condition  CondiHon  or  re. 
of  re-entry  reserved  to  a  grantor  or  lessor,  without  any  tended  to  hSn 
express  extension  to  heirs,  executors,  etc.,  is  restricted  tioned. 
to  the  person  of  the  grantor  or  lessor,  and  the  heir  or 
executor  cannot  take  advantage  of  it  (c). — And  for  analo-  Borden  of  pror. 
gous  reasons  in  an  action  of  ejectment  founded  oh  a 
condition  of  re-entry,  the  burden  of  proving   all  the 
circumstances    divesting    the    estate,  though  involving 
negative  matter,  is  cast  by  law  upon  the  person  main- 
taining the  forfeiture  (d). 


ing  forfeitare. 


(a)  JSdwards  t.  Hammond^  1  B. 
&  P.  N.  B,  824  n  ;  Bee  Hairkiiis  on 
WIUb,  240;  Bromfleld  r.  Orowder^ 
1  Bot.  k  P.  N.  B.  818 ;  Doe  t. 
Moore,  14  East,  601 ;  Phippe  t. 
Aekere,  9  CI.  &  F.  691.  See  IVice 
T.  Hall,  L.  B.  5  Eq.  899, 87  L.  J.  C. 
191 ;  and  aee  poet,  Chap.  II.  Sect. 
III.  *  Executory  Devise. 

(h)  8  Co.  90  b,  Frauncee'  Ccue; 
Co.  Lit.  218  a,  219  i ;  Sheppard 
Tonch.  by  Preston,  138;  Claver- 
inff  T.  EUieon,  26  L.  J.  C. 
274,  278 ;  29  lb.  761 ;  KiaUmark 
T.  Kiallmark,    26    L.  J.    C.    1; 


Radford  v.  WUlin,  L.  B.  7  Ch.  7 ; 
41  L.  J.  C.  19,  where  a  devise  to  an 
unmarried  woman  for  life,  with  re- 
mainder to  her  husband,  with  a 
devise  over  if  she  died  unmarried, 
was  construed  to  vest  the  remainder 
indefeasibly  in  her  first  husband 
although  he  died  before  her;  and 
the  devise  over  was  construed  to 
take  effect  only  if  she  never  had  been 
married. 

(c)  Shepp.  Touch.  188. 

(i)  Doe  V.  Whitehead,  8  A.  &  E. 
671 ;  Toleman  v.  Portbuty,  L.  B.  6 
Q.  B.  288  ;  6  lb.  246  ;  7  lb.  844. 
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GonditiQii  According  to  the  same  principles  a  condition  of  re- 

m^bdeto^ied entry  in  a  lease  npon  assignment  without  licence  was 
y  oenoe.         JiqH  at  the  common  law  not  to  be  apportionable  ;  and  a 
-      licence   once  given  dispensed  with  the  condition  alto- 
gether^  so  that  no  subseqaent  alienation  without  licence 
could  break  the  condition  or  give  cause  of  entry  to  the 
lessor.     And  a  licence  given  to  assign  to  one  particular 
person  or  in  one  particular  instance  had  the  same  effect^ 
in  dispensation  and  determination  of  the  condition,  as  a 
licence  given  to  assign  generally  (a). 
Effect  of  Upence      But  in  this  instance  the  Legislature  has  interfered  to 
statute.  correct  the  construction,  and  by  the  statute  22  &  23 

Vict.  c.  35,  s.  1,  it  is  enacted  generally  that  "  where  any 
licence  to  do  any  act  which  without  such  licence  would 
create  a  forfeiture,  or  give  a  right  to  re-enter,  under  a 
condition  or  power  reserved  in  any  lease  heretofore 
granted  or  to  be  hereafter  granted,  shall  at  any  time 
after  the  passing  of  this  Act  be  given  to  any  lessee  or 
his  assigns,  every  such  licence  shall,  unless  otherwise 
expressed,  extend  only  to  the  permission  actually  given, 
or  to  any  specific  breach  of  any  proviso  or  covenant  made 
or  to  be  made,  or  to  the  actual  assignment,  underlease, 
or  other  matter  thereby  specifically  authorized  to  be  done, 
but  not  so  as  to  prevent  any  proceeding  for  any  subse- 
quent breach  (unless  otherwise  specified  in  such  licence) ; 
— and  the  condition  or  right  of  re-entry  shall  be  and  re- 
main in  all  respects  as  if  such  licence  had  not  been  given, 
except  in  respect  of  the  particular  matter  authorized 
to  be  done/'  Section  2,  restricts  in  like  manner  the 
operation  of  a  licence  to  assign  or  underlet  or  do  any 
other  act  given  to  one  of  several  lessees,  or  given  in  re- 
spect of  part  of  the  property. 
WaiTerre.  A    waivor    of  a    breach   of    the    condition    against 

•trioted  to  the  .  .  i      -t  ,i  n»     .  t  •        t 

Bpeciflo  inatuoe  assignment  had  the  same  enect  as  a  licence  m  dispensa- 
wAited.  tion  of  the  condition  altogether  {b) ;  and  to  meet  this, 

(a)  Dumpof'a  Cote,  4  Co.  119  ;  1       ▼.  Ma43ph0r»on,  14  Ves.  173. 
Smith  L.  C.  3rd  ed.  15 ;   Brunmel  (b)  5  Tftont.  257,  Llqyd  v.  Qri$pe. 
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and  other  cases  of  a  like  kind^  it  was  enacted  by  the 
statute  23  &  24  Vict.  c.  38  (Lord  St.  Leonards'  Act), 
8.  6,  that  an  actual  waiver  of  the  benefit  of  any  cove- 
nant or  condition  in  any  lease  proved  to  have  taken 
place  after  the  passing  of  the  Act  in  any  one  particular 
instance  "  shall  not  be  assumed  or  deemed  to  extend  to 
any  instance  or  any  breach  of  covenant  or  condition  other 
than  that  instance  or  breach  of  covenant  or  condition  to 
which  such  waiver  shall  specially  relate :  nor  to  be  a 
general  waiver  of  the  benefit  of  any  such  covenant  or 
condition,  unless  an  intention  to  that  effect  shall  appear. 


)9 


The    courts    of  law  have  been  invested    by  various  Relief  againat 

.  oonditiona  at 

statutes  with  a  summary  lurisdiction  to  srrant  relief  upon  iaw. 
equitable  principles  a^st  forfeituref  for  conditions 
broken : — ^in  the  case  of  mortgages  by  7  Geo.  III.  c.  20, 
re-enacted  by  the  Common  Law  Procedure  Act,  1852, 
(15  &  16  Vict.  c.  76,)  s.  219  (a) ; — in  the  case  of  for- 
feiture for  non-payment  of  rent  by  the  C.  L.  P.  Act, 
1852,  s.  212,  and  the  0.  L.  P.  Act,  1860,  (23  &  24  Vict. 
0. 126,)  s.  1 ;  (6) — ^and  in  some  cases  of  forfeiture  for  breach 
of  covenants  or  conditions  to  insure  against  fire,  by  the 
C.  L.  P.  Act,  1860,  ss.  2,  3  (c). 

The  courts  of  equity  exercise  an  original  jurisdiction  Belief  in  equity, 
in  some  cases  to  relieve  against  forfeiture  at  law  for  con- 
ditions broken  upon  the  principle  of  compensation  : — thus 
in  mortgages  equity  relieves  against  a  forfeiture  at  law 
by  giving  the  equity  of  redemption  (d) ; — and  in  case 
of  forfeiture  for  non-payment  of  rent  the  court  will 
relieve,  subject  to  the  requirements  of  the  statute  (e). 

But  the  jurisdiction  is  exercised  only  in  cases  which 
admit  of  compensation ;  and  the  courts  of  equity  will 
give  no  relief  against  forfeitures  arising  firom  breach  of 

(a)  See  Day'e  0.  L.  P.  Acts,  3rd  (e)  4  Geo.  II.  c.  28 ;  15  &  16  Viot. 

ed.p.  172.  c.   76,8.  210,  211;    see  Bowser  y. 

{b)  See  lb.  p.  295.  CoUeyy  1  Hare,  109 ;  and  notes  to 

(o)  See  lb.  p.  296.  Peae^  y.  Dvke  of  Somenet,  2  W. 

(d)  See  anUy  p.  282.  k  T.  L.  C.  992,  8rd  ed. 
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a  condition  not  to  assign  without  licence^  or  from  breach 
of  a  covenant  to  repair^  or  to  insure  against  fire,  or  the 
like  specific  matters  {a).  Courts  of  equity  have  now 
power  to  relieve  against  forfeiture  for  breach  of  covenant 
or  condition  to  insure  against  fire,  where  no  loss  has 
happened,  in  cases  of  accident  or  mistake,  but  sub- 
ject to  certain  conditions,  by  the  statute  22*  &  23 
Vict.  c.  35,  ss.  4-8  {b). 

The  courts  of  equity  have,  in  general,  no  jurisdiction 
to  relieve  against  conditions  imposed  by  a  testator  in 
his  wiU;  thus  it  was  held  that  a  gift  was  divested  under 
a  condition,  though  the  person  to  whom  it  was  given 
was  not  informed  of  the  condition  in  time  to  comply 
with  it  (c). 
The  Jadieatare       The  distinction  between   Courts  of  Law  and  Courts 

Act, 

of  Equity  in  regard  to  relief  against  forfeitures  wiU 
be  merged  and  cease  by  the  provisions  of  the  Su- 
preme  Court  of  Judicature  Act,  1873,  (36  &  37  Vict. 
c.  66,  s.  24,)  under  which  such  relief  will  be  afforded 
in  all  cases  as  has  hitherto  been  given  by  the  Court  of 
Chancery. 

(a)  Green  y.  Bridges,  4  Sim.  96 ;  (e)  Hodges*  Legaey^  L.  B.  16  Eq. 

Oregory  y.  WUson,  9  Hare,  683 ;  92 ;    42  L.  J.  C.  452 ;  PoweU  y. 

■ee  notes  to  Pewhy    y.    Duke   of  Samle,  L.  B.   18    Eq.  243$    Bee 

Someraety  2  W.  &  T.  L.  G.   992,  Dawton  y.  Dawson,  8    Sim.  346 ; 

8rd  ed.  Hawkes  y.  Baldwin^  9  Sim.  855  ; 

(6)  See  Page  y.  Bennett,  2  Giff.  Burgess  v.  Bobinson^  3  Mer.  7. 
117  ;  29  L.  J.  C.  398. 
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Section  VJLL.    Equitable  Estates  and  interests  in 

LAND. 

§  1. — ^Equitable  estates  corresponding  to  legal  estates. 
§  2. — Trusts  for  oonyersion. 
§  8. — Charges  of  money  upon  land. 
S  4. — ^Ifortgages. 

§  6. — ^Equitable  estates  and  interests  arising  out  of  contracts  of 
sale. 

§  1.    Equitable  estates  corresponding  to  legal 

ESTATES. 

Bqnitable  estates  corresponding   to    legal   estates— created  hj 

express  limitation — by  construction  of  equity. 
Executory  trusts — exceptional  construction  of  the  limitations — 

examples  in  marriage  articles — in  wills. 
Equitable  rights  to  property  arising  from   fraud,  mistake,  etc. 

distinguished  fr^>m  equitable  estates. 

Equitable  estates  and  interests  either  correspond  with 
legal  estates  or  are  of  kinds  peculiar  to  equity^  having  no 
analogy  in  law.  The  former  are  treated  in  the  first  sub- 
section of  this  section ;  the  latter  form  the  matter  of  the 
following  sub-sections. 

Equitable  estates  which  correspond  with  legal  estates  ^9^^^ 


comprise  estates  in  fee  simple  and  fee  tail^  estates  for  terms  ponding  to  i^ 
of  life  and  for  terms  of  years^  in  strict  analogy  to  the  legal 
estates  ahready  described.    They  are  created  either  by  ex- 
press limitation  or  by  construction  of  equity, — either  by 
declared  or  by  constructive  trust  (a). 

In  the  express  limitation  of  equitable   estates  corre- Arising  i^ez- 
sponding  with  legal  estates,  as  regards  the  quantity  of  ^""^^*^ 
estate,   equity,  in  general,  follows  the  law;  the  same 
terms  of  limitation  are  used,  and  receive  the  same  con- 
struction as  in  limiting  estates  at  law  {b) . 

(a)  See  ante,  pp.  181, 189.  (h)  Ante,  p.  189. 

£2 
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Axidxtfbjoon.       Bat   the  rales  of   limitation  apply  only  to   express 
•qnitj.  declarations  of  trusty  and  have  no  application  to  those 

equitable  estates^  which^  though  corresponding  with  legal 
estates^  arise  by  construction  of  equity.  Such  are  the 
constructive  trusts  or  equitable  estates  and  interests  based 
upon  the  payment  of  the  consideration  of  a  purchase, — 
or  which  arise  from  a  mere  contract  to  purchase,— or 
resulting  trusts  which  arise  upon  a  legal  conveyance  not 
disposing  of  the  whole  equitable  interest,  or  failing  in 
effect  to  dispose  of  it  (a). 

Trusts  and  equitable  estates  thus  arising  are,  for  the 
most  part,  measured  and  limited  by  the  legal  estates  and 
interests  on  which  they  are  imposed.  Thus,  the  equit- 
able estate  attributed  to  the  payment  of  a  consideration 
is  co-extensive  with  the  legal  estate  to  which  it  is  referred ; 
— so.  a  resulting  trust  includes  the  whole  undisposed  of 
estate  to  which  it  applies ; — so  by  a  contract  of  sale  which 
equity  would  specifically  enforce  the  purchaser  may  ac- 
quire an  equitable  estate  in  fee  or  other  the  whole 
interest  which  the  vendor  contracts  to  sell  without  any 
technical  limitation  (6). 

Bzacntorj  Executory  trusts  are  special  or  active  trusts  directing 

*'^*'*  the  trustee  to  settle  or  dispose  of  the  land  for  the  estates 

and  interests  required  by  the  trust ;  they  are  so  called 
because  they  have  to  be  executed  by  a  deed  conveying 
the  land  for  the  estates  and  limitations  intended,  as  dis- 
tinguished from  trusts  directing  the  trustee  to  hold  the 
property  upon  trusts  then  executed,  in  the  sense  of  being 
then  perfectly  limited  and  defined.  Executory  trusts  are 
fulfilled  and  discharged  by  the  execution  of  a  deed  in 
conformity  with  the  directions  of  the  trust  (c) . 

(a)  See  ante,  pp.  133, 185.  Glsuorehy  y.  Bosville,  1  White  & 

(5)  lb. ;  1  Co.  100  6 ;  see  Bower  T.  L.  C.  1 ;   West  v.  2x}rd  Holmee- 

T.  Cooper,  2  Hare,  408.  dale^  L.  B.  4  H.  L.  543  ;  39  L.  J. 

(c)    Feame,   C.  B.   136-148 ;   1  C.  505 ;  see  per  EldoD,  L.C.,  as  to 

Sanders  on   IJses,  310;  1  Spence,  the  inaccuracy  of  the  expressions, 

Eq.  Jur.    526 ;    2  lb.    130 ;    Lord  executory  and  executed  trusts,  1  J. 
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Execntory  tmsts  are  here  distingaished,  as  regards  the  conttraotion  of 
limitation  of  estates^  by  admitting  of  an  exceptional  con*  in  exeoatory 
struction  of  the  limitations  expressed.  They  are  often 
expressed  in  compendious  terms  by  way  of  instructions 
for  the  limitations  directed  to  be  made,  without  setting 
out  the  limitations  at  length,  as  by  directing  or  agreeing 
thai  property  shall  be  settled  ''in  strict  settlement/' 
"entailed/'  settled  ''with  usual  or  proper  powers/'  or 
the  like;  in  which  cases  the  construction  consists  in 
developing  the  limitations  involved  in  such  expressions  in 
the  form  best  suited  to  carry  out  the  general  intention  of 
the  trust  (a) . 

And  even  where  an  executory  trust  is  expressed  inTeohmoiateniui 
technical  terms  of  limitation,  the  terms  are  not  neces- 
sarily construed  with  the  same  strictness  as  is  applied  to 
ordinary  legal  limitations;  but,  having  regard  to  the 
directory  character  of  the  trust,  the  technical  meaning  is 
held  subordinate  to  the  general  object  required  to  be 
carried  out  (6). 

Upon  this  principle  the  Court  refuses  to  apply  the  rule 
in  Shelley's  case  to  the  limitations  of  an  executory  settle- 
ment, expressing  that  the  estate  is  to  be  settled  on  the 
parent  for  life  with  remainder  to  the  issue  or  heirs  of  the 
body,  (which,  if  construed  by  that  rule,  would  give  the 
parent  an  estate  tail,  with  absolute  control  over  the  pro- 
P©^>)  if  it  appear  to  be  an  object  of  the  settlement  to 


&  W.  670,  in  Jerwnte  y.  .Duke 
Northumberland.  The  word  ^' direo- 
tory  "  has  been  suggested  instead  of 
'*  executory."  See  2  Spence,  Bq. 
Jur.  131. 

(a)  See  the  notes  to  Lord  Glen- 
orohy  y.  BosoiUe,  1  W.  &  T.  L.  C. 
18 ;  Stanley  y.  Colthurst,  L.  B.  10 
Bq.  259;  39  L.  J.  G.  650;  Loch 
y.  Bagley^  L.  B.  4.  Bq.  122  ;  Ma- 
grath  y.  Morehectd^  L.  B.  12  Bq. 
491 ;  4.1  L.  J.  C.  120 ;  Mimt  y. 
Glifnee^  41  L.  J.  C.  639 ;  as  to  the 
construction  of  executory  trusts  in 
wills,  see  2  Jarman  on  Wills,  252. 

(J>)  1  W.  &  T.  L.  C.  21,  26  ;  as 


to  how  far  the  limitations  expressed 
by  way  of  executory  trust  are  to  be 
taken  as  final  or  as  admitting  oon- 
structiye  modification,  see  the 
obseryations  of  Lord  St.  Leonards 
in  E^erton  y.  BrownloWt  23  L.  J. 
C.  348,  406 ;  and  see  2  Spence,  Bq. 
Jur.  130;  trusts  which  are  not 
declared  as  executory  cannot  be 
so  treated  by  reason  of  the  added 
words  "  as  near  thereto  as  the  rules 
of  law  and  equity  will  permit."  See 
Christie  y.  Oomng^  L.  B.  1  H.  L. 
279 ;  35  L.  J.  G.  667  ;  Harrington 
y.  Harrington^  L.  B.  5  H.  L.  87, 
107 ;   40  L  J.  C.  716. 
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secnre  a  provision  to  the  issue ;  for  the  application  of  the 
role  would  defeat  that  object  (a). 
Bxeoatory  traits     Instances  of  executory  trusts  occur  in  marriage  articles^ 
wtidiM.  agreeing  that  a  settlement  shall  be  made  upon  an  intended 

marriage  (&).  A  covenant  in  marriage  articles  by  the 
intended  husband  ^' to  settle  an  estate  upon  his  issue '^  of 
the  marriage^  was  construed  to  require  successive  estates 
tail  to  the  children  of  the  marriage  after  a  life  estate  in 
the  husband^  but  not  to  admit  of  portions  for  younger 
children  (c). 
Exeoatoxy  traBto  Instauccs  of  cxecutory  trusts  occur  also  in  wills  leaving 
property  to  trustees  with  directions  for  fiiture  settle- 
ment (d).  In  a  recent  case^  a  will  directed  property  to  be 
settled  ^'in  a  course  of  entail  to  correspond^'  to  the 
limitations  of  a  peerage^  which  limitations  were  to  a  per- 
son and  the  heirs  male  of  his  body^  importing^  as  applied 
to  landy  an  estate  tail  male ;  the  Court  decreed  the  settle- 
ment to  be  made  to  the  person  for  life  with  remainders  to 
his  sons  successively  in  tail  male^  upon  the  ground  that 
as  the  peerage  was  inalienable^  and  the  intention  was  that 
the  property  should  follow  the  peerage,  such  limitations 
would  more  nearly  correspond  in  effect  with  the  limitation 
of  the  peerage  than  a  limitation  in  the  identical  terms, 
which  would  give  him  an  estate  tail,  and  thereby  enable 
him  to  defeat  the  settlement  (a). 

Eqaitabto  rights      It  scems  uecessary  here  to  notice,  for  the  purpose  of 
•rising  from       distinguishing  them,  those    equitable  rights  to  the  re- 


(a)  Feame,  C.  B.  90,  114;  2 
Jarxnan  on  Wills,  252;  2  Spence, 
£q.  Jur.  180,  where  see  as  to  the 
distinction  between  marriage  articles 
and  wills  in  regard  to  the  object  of 
providing  for  issue.  Stonor  y. 
Curwen,  5  Sim.  264. 

(b)  1  W.  &  T.  L.  C.  21,  notes  to 
Glenorchy  y.  Botville,  2  Spence, 
Eq.  Jur.  130 

(c)  Orier  y.  Grier,  L.  K.  6  H.  L. 
688. 


(<0  1  W.  &  T.  L.  C.  26,  notes  to 
Olenorchtf  y.  Bosville ;  2  Jarman  on 
Wills,  252 ;  2  Spence,  Eq.  Jur.  130. 

(e)  West  y.  Holmesdale,  L.  B.  4 
H.  L.  543j  40  L.  J.  C.  795;  see 
another  recent  example  in  2%omp- 
8on  y.  Fisher,  L.  R.  10  Eq.  207; 
and  see  cases  of  executory  trusts  of 
personalty  to  be  settled  by  re- 
ference  to  settlements  of  realty.  1 
W.  &  T.  L.  C.  25,  32, 


8£CT.  VII.    §1.   EQUITABLE  ESTATES.  247 

covery  of  property  which  are  not  founded  in  any  trust, 
strictly  so  called,  either  express  or  constructive.  Such 
rights  arise  where  the  legal  estate  is  acquired  or  retained 
Tinder  circumstances  against  conscience  and  equity,  which 
a  court  of  equity  wiQ  redress ; — as  the  right  to  cancel  a 
conveyance  obtained  by  fraud  and  have  a  re-conveyance, 
—the  right  to  correct  mistakes,  and  the  like. 

''  The  jurisdiction  of  the  Court  of  Chancery  in  regard  i>utiDgiiiBiied 
to  specific  property,  ranges  itself  under  two  great  heads  MtatM? 
or  divisions ; — in  the  cases  which  range  themselves  under 
the  first  division,  the  Court  recognises  and  preserves  a 
legal  estate  or  title,  as  well  as  an  equitable  title;  indeed, 
in  most  cases,  the  legal  estate  or  interest  has  been  devised 
or  conveyed  to  the  person  in  whom  it  is  vested  expressly 
for  the  purposes  of  the  trust,  and  the  legal  title  is  only 
so  &r  interfered  with  as  to  make  it  subservient  to  the  . 
enjoyment  of  the  co-existent  equitable  interests, — the 
cases  which  range  themselves  under  the  second  division, 
are  those  in  which  the  legal  title  has  not  been  conveyed 
to  the  party  in  whom  it  is  vested  by  way  of  trust,  but 
has  been  acquired,  or  is  retained  against  conscience  and 
equity;  and  the  equitable  doctrines  which  govern  this 
branch  of  the  jurisdiction  are  put  in  force  for  the  purpose 
of  having  the  legal  title  to  the  property  transferred  to  the 
person  who,  according  to  honesty  and  conscience,  in  the 
view  of  the  Court  of  Chancery,  is  entitled  to  the  property. 
There  is  no  object  to  be  attained,  as  in  the  cases  which 
come  under  the  first  division,  which  requires  that  the 
legal  estate  shall  be  kept  outstanding :  the  claimant  seeks 
to  enforce  an  equitable  right,  not  to  secure  an  equitable 
estate :  so  that  the  doctrine  of  constructive  trusts  is 
applied  in  these  cases  only  for  the  purpose  of  effecting 
an  immediate  transfer  of  the  beneficial  interest  to  the 
person  who  is  entitled  in  equity  to  the  legal  interest  *'  {a). 

The  rights  here  referred  to  form  an  important  branch  The  reoMdua 
of  the  remedial  jurisdiction  ot  equity,  giving  specinc  re-  equity. 

{a)  2  Speuce,  Equitable  Jur.  1,  2. 
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dress  in  cases  of  frauds  mistake^  and  the  like^  upon  equit- 
able principles ;  but  they  do  not  enter  into  the  scope  of 
the  present  work^  which  is  restricted  to  the  substantive 
law  and  does  not  refer  to  the  occasions  and  remedies  of 
infringements  or  wrongs  further  than  may  be  sometimes 
necessary  or  useful  to  do  so  for  the  purpose  of  explana- 
tion (a). 


§  2.    Teusts  for  Conversion. 

Trusts  for  conyersion — of  land  into  money — of  money  into 

land. 
Absolute    conyersion  —  conditional    conyersion  —  discretion  of 

trustees. 
Besulting  interest  under  a  conyersion  by  deed  is  personal  estate— 

where  the  whole  interest  results  there  is  no  oonyersioB. 
Fnceeds  of  conyersion  by  will,  imdisposed  o^  results  to  the  heir 

—when  included  in  residuary  bequest — ^in  residuary  deyise 

— heir  takes  the  proceeds  as  personalty,  unless  conyersion 

imnecessary. 
Election  against  conyersion — election  by  owner  of  share — by 

tenant  in  tail — what  constitutes  election. 
Conyersion  of  real  estate  of  partnership. 

ErtatM  and  in-  Li  this  itnd  the  foUowiug  sub-sections  are  treated  those 
to  eqiii§r°^  cquitablc  estates  and  interests  in  land  which  are  pecu- 
liar to  equity,  not  only  in  respect  of  the  mode  of  creating 
them,  but  also  in  respect  of  the  kind  and  quality  of  the  in- 
terest, and  which  have  no  correspondence  with  legal 
estates  (b). 


T6niOIL 


TmstifOToon-  By  the  equitable  doctrine  of  conversion,  concisely 
stated  as  follows, — "money  directed  to  be  employed 
in  the  purchase  of  land,  and  land  directed  to  be  sold  and 
turned  into  money  are  to  be  considered  as  that  species 
of  property  into  which  they  are  directed  to  be  con- 
verted; and  this  in  whatever  manner  the  direction  is 
given ;  whether  by  will,  by  way  of  contract,  marriage 

(a)  See  ante,  p.  185.  {h)  See  ante,  p.  243. 
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articles^  settlementj  or  otherwise;  and  whether  the 
money  is  actually  deposited  or  only  covenanted  to 
be  paid,  whether  the  land  is  actually  conveyed  or  only 
agreed  to  be  conveyed.  The  owner  of  the  fund,  or  the  con- 
tracting parties,  may  make  land  money  ormoney  land  '*  (a). 

Thus  by  means  of  a  trust  to  sell  land  and  convert  it  conTenjonof 
into  money,  the  equitable  interest  becomes  immediately,    °     tomon«y. 
and  though  the  land  remains  unsold,  personal  estate.     It 
is  subject  to  the  rules  of  limitation,  and  of  transmission 
and  distribution  proper  to  that  class  of  property  (b) . 

So,  a  trust  to  lay  out  money  in  the  purchase  of  land  coantnonot 
has  an  immediate  eflFect  in  equity,  although  the  trust  ™*^*^"" 
remains  unexecuted,  in  converting  the  beneficial  interest 
into  real  estate.  It  becomes  capable  of  all  the  estates 
and  limitations,  is  subject  to  the  same  incidents,  and  is 
transmissible  according  to  the  same  rules  as  an  equitable 
estate  in  land  (c) .  Trusts  for  conversion  of  money  into 
land  belong  to  the  law  of  personal  property,  and  are  there- 
fore not  here  further  noticed. 

The   conversion  takes  efibct  according  to  the  terms  Absoiate  oon. 
prescribed  in  the  trust.     If  the  trust  is  in  terms  absolute 
the  conversion  takes  eflFect  from  the  execution  of  the 
deed  declaring  the  trust  {d), — or,  if  created  by  will,  from 
the  death  of  the  testator  (a). 

If  the  trust  is  discretionary,  or  to  be  executed  at  a  conditional  oon- 
future  date,  or  with  the  consent  of  certain  parties,  or  ^ 
upon  certain  other  events  and  conditions,  there  is  no 
conversion  until  and  except  so  far  as  the  discretion  is 
properly  exercised,  or  the  time  has  elapsed,  or  the  re- 
quired   consents  have  been  given,  or  other  conditions 

(a)  Per  Sewell,  M.  R.,  in  Fletcher  358  j  7  lb.  140,  142. 
y.  Aahbvmer,  1  Bro.  0.  &  0.  497;  1  (cP)  Griffiths  v.  Bichette  7  Hare, 

W.  &  T.  L.  C.  741 ;  as  to  contracts  299 ;  Clarke  v.  Franklin,  4  E.  &  J. 

of  sale,  %eepogt^  p.  306.  257  ;  27  L.  J.  0.  567. 

(*)  lb.  {e)   Beauclerh  v.  Meady  2  Atk. 

(c)  Fletcher  v.  Aihimmer^  supra ;  167 ;   Ward  v.  Arch,  15  Sim.  389  j 

and  see  1  Sanders  on  Uses,  298,  Robinson    y.    Robinson,   19  Beay. 

300;  1  Jarman  on  Wills,  524 ;  see  495.     See  Spencer  y.  Wilson,  L.  R. 

re  De  Lancey,  L.  R.  4  Ex.  345,  352,  16    Eq.  501 ;    42  L.  J.  C.  754. 
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ConTonioBftt 

dJMretionof 

trustees. 


satisfied;  and  the  beneficiaries  until  the  conversion  take 
the  property  in  its  actual  state  (a). 

The  conversion  may  be  absolute  and  immediate^  as  to 
the  disposition  of  the  property^  but  with  a  discretion  in 
the  trustees  as  to  the  time  of  selling  (&).  The  court 
will  not  control  a  discretion  given  to  trustees  for  the  pur- 
pose of  conversion  (c). 


Besnltanff  in- 
terest Qnaer  a 
coiiTenioii  by 
deed. 


Where  a  deed  conveys  land  upon  an  absolute  trust  for 
conversion,  for  purposes  which  do  not  extend  to  the 
whole  proceeds,  or  which  partially  fail  of  effect,  the 
undisposed  of  interest  in  the  proceeds  results  to  the 
grantor  according  to  the  general  doctrine  of  resulting 
trusts  {d).  But  the  deed  operates  as  a  conversion  from 
the  time  of  execution,  and  the  resulting  interest  in  the 
grantor  is  affected  with  the  converted  quality  of  personal 
estate,  and  therefore  in  case  of  his  death,  though  before 
the  execution  of  the  trusts,  it  passes  to  his  executor  as 
personal  estate  and  not  to  his  heir  {e).  And  in  such 
case  it  is  immaterial  that  the  deed  be  made  revocable, 
if  it  has  not  in  fact  been  revoked  (/). 


(a)  1  W.  &  T.L.  G.  758,  in  notes 
to  IFletcher  y.  Athburner ;  TownUy 
T.  Bedwell,  14  Yes.  591 ;  Walter  y. 
Maunde,  19  Yes.  424;  Bourne  y. 
Bourne,  2  Hare,  35 ;  IhbiUon*s 
Estate,  L.  B.  7  £q.  226  ;  Aiwell  r, 
AtioeU,  L.  B.  13  £q.  23  ;  41  L.  J. 
G.  23.  As  to  conyersion  at  option 
of  a  purchaser,  aeepoety  p.  807. 

(b)  Flint  y.  Warren,  16  Simon, 
127;  Robinson  y.  Bobinson,  19 
Bear.  495 ;  Miller  y.  MUler,  L.  B. 
18  Eq.  263 ;  41  L.  J.  G.  291. 

(c)  See  1  W.  &  T.  L.  G.  758, 
notes  to  Fletcher  y.  Ashburner, 

(d)  See  ante,  p.  135. 

(0)  See  1  W.  &  T.  L.  G.  802,  notes 
to  Ackroyd  y.  Smithson ;  Hewitt  y. 
Wright,  1  Bro.  G.  G.  86 ;  Van  y. 
Bamett,  19  Yes.  102 ;  Cfriffith  y. 
BicketU,  7  Hare,  299 ;  Clarice  y. 
Franklin,  4  K.  &  J.  257  ;  27  L.  J. 
C.  567.    "If   the    author  of  the 


deed  impresses  upon  his  real  estate 
the  chmoter  of  personalty,  that, 
as  between  his  real  and  personal 
representatiyes,  makes  it  personal 
and  not  real  estate  from  the  deliyeiy 
of  the  deed,  and  consequently  at 
the  time  of  his  death.  The  deed 
thus  altering  the  actual  character  of 
the  property,  is,  so  to  speak,  equiya- 
lent  to  a  gift  of  the  expectancy  of 
the  heir-at-law  to  the  personal  estate 
of  the  author  of  the  deed. — And 
there  is  no  principle  on  which  the 
court,  as  between  the  real  and  per- 
sonal representatiyes,  (between  whom 
there  is  confessedly  no  equity,) 
should  not  be  goyerned  by  the  simple 
effect  of  the  deed  in  deciding  to 
which  of  the  two  claimants  the 
surplus  belongs."  Per  Wigram, 
Y.C.,  OrWiths  y.  RiekettSj  supra. 
(f)  Qnffith  y.  BieketU,  sapra. 
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If  however  the  whole  purpose  of  the  conversion  were  where  whole  in- 
to  fail  altogether^  the  direction  for  conversion  would  be  no  conTenion. 
taken  to  fail  with  it ;  the  trust  would  not  attach,  and 
the  property  would  result  to  the  grantor  in  its  original 
quality  of  real  estate  (a). 

Different  considerations  arise  under  a  will  as  to  the  des-  undisposed  of 
tination  of  the  undisposed  of  proceeds  of  a  trust  for  conver-  version  hy  wiJi, 

PMses  to  heir* 

sion.  The  will  does  not  operate  until  the  death  of  the  testa- 
tor^ and  whatever  is  deemed  real  estate  at  the  time  of  his 
dea,ih.prirnd  facie  belongs  to  his  heir.  A  trust  for  conver- 
sion may  alter  the  character  of  the  property  which  he  takes 
as  heirj  but  unless  it  be  given  away  to  some  other  person 
his  title  as  heir  will  prevail.  The  conversion  is  presumed  to 
be  for  the  purposes  of  the  will  only  and  no  further^  and 
implies  no  gift  or  preference  of  the  next  of  kin ;  "  the 
heir  is  excluded^  not  by  the  direction  to  convert,  but  by 
the  disposition  of  the  converted  property,  and  so  far 
only  as  that  disposition  extends '^  (b). 

Accordingly,  where  a  testator  devised  real  estate  upon  conTenioniafor 
trust  for  conversion^  with  the  further  direction  that  the  the  idffoniy. 
proceeds  of  the  real  estate  should  be  ^'  part  of  the  personal 
estate/^  it  was  held  that  the  heir  was  entitled  to  the 
surplus  proceeds  after  satisfying  all  the  purposes  of  the 
will  (c). — ^And  where  the  will  declared  that  the  proceeds  of 

(a)  See  7  Ves.  435,  BipUy  t.  although  the  trusts  of  the  will  may 
Watenoorthi  Clarke  y.  Franklin^  oblige  him  to  take  it  as  personal 
supra.  estate  and  not  as  real  estate."    Per 

(b)  1  Jarman  on  Wills,  553;  Wigr&m,W.C,/m  Griffith  Y.RiekeiUj 
Jckroyd  r.  SmUhton,  1  Bro.  C.  C.  -7  Hare,  811 ;  and  see  1  Jarman  on 
503;  1  W.  &  OS  L.  G.  783,  notes,  Wills,  558.  Gonyersely,  if  personal 
lb. ;  Jeuopp  y.  WaUon,  1  M.  &  K.  estate  be  bequeathed  upon  trust  for 
€65 ;  Eyre  y.  Martden^  2  Keen,  conyersion  mto  land,  any  interest 
564 ;  Spencer  y.  Wilton,  42  L.  J.  undisposed  of  or  disposed  of  in  a 
C.  754;  L.  B.  16  Eq.  501.  "A  manner  which  fails  results  to  the 
contemporaneous  declaration  that  next  of  kin  of  the  testator  and  not 
his  real  estate  shall  be  turned  into  to  his  heir.  Simmona  y.  Pittt  L.  B. 
personalty   may  alter  the  character  8  Ch.  978 ;  43  L.  J.  C.  267. 

of  the  property  which  the  heir-at-  (c)  Gordon  y.  Jtkituon,  1  De  6.  & 

'law  takes,  but   unless  it  be  given  S.  478 ;  Flint  y.  fFia)Ten,  16  Simon, 

away  from    the  heir,  there  is    no  124,  where  the  Y.  C.  said,  **  As  it 

reason  why  he  should  not  take  it,  is  not  giyen  away,  there  is  nothing 
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the  conversion  should  be  "  a  fond  of  personal  and  not  of 
real  estate^  for  which  purpose  such  proceeds  or  any  part 
thereof  shall  not  in  any  event  lapse  or  result  for  the 
benefit  of  the  heir  at  law/'  it  was  held  that  there  was  no 
implied  gift  to  the  next  of  kin^  and  therefore  the  pro- 
ceeds undisposed  of  by  the  will  must  result  to  the  heir. 
Such  expressions^  it  was  said^  excluded  the  heir  only  for 
the  purposes  of  the  will ;  and  that  an  intention  to  exclude 
the  heir  altogether  would  be  void  of  effect  without  a  gift 
to  some  one  else  {a) . 
Prooeedsof  The  couversion  being  presumptively  for  the  purposes 

notpMsuoder    cxpressod  in  the  will  only^  the  undisposed  of  proceeds  of 
quMt.  a  trust  for  conversion  will  not,  in  general,  pass  under  a 

general  or  residuary  bequest  of  the  personal  estate.    But 
UsiMeexpreniy  if  the  trust  for  convcrsion  be  accompanied  with  a  direc- 

inoliided  in  the       . 

penomaiy.  tiou  that  the  proceeds  shall  be  considered  as  ''part  of 
the  personal  estate,''  or  any  equivalent  direction  blending 
the  funds,  it  will  then  be  included  in  a  residuary 
bequest  (6).  Accordingly,  where  the  testator,  after 
giving  all  his  real  and  personal  estate  to  trustees  to 
convert  into  money  for  the  purpose  of  paying  certain 
legacies,  etc.,  directed  his  trustees  to  hold  ''  the  residue 
of  his  said  personal  estate  so  converted  into  money " 
upon  trust  for  certain  persons,  it  was  held  that  the 
residuary  clause  included  all  the  proceeds  of  the  real 
estate  and  gave  it  away  &om  the  heir  (c). 
Proceeds  of  A  general  or  residuary  devise  will  include  the  proceeds 

under  rad^ary  of  a  trust  for  couversion  which  the  testator  does  not 
express  himself  as  disposing  of  otherwise.  In  wills  made 
before  1st  Jan.  1838,  (to  which  the  Wills  Act  does  not 
extend,)  a  residuary  devise  is  construed  with  reference 

to  take  it  from  the  heir,  and  I  am  representatiyes.    Holloway  r.  Rod- 

boimd  to  say  that  the  heir  is  en-  cUffe,2A  Beay.  163;  26  L.  J.  G.  401. 

titled  to  it.*'  Xb)  1  Jarman  on  Wills.  562,  566 ; 

(a)  Fitch  y.  Weber^  6  Hare,  145 ;  Byam   y.  Mufdon^  1  Buss.   &  M. 

Mobinson  y.  London  Hospital^   10  503. 

Hare,  19  ;  22  L.  J.  C.  754.      See  (c)  Spencer  y.  Wihon,  L.  E.  16 

a  trust  for  conversion  with  beqaest  Eq.  501 ;    42  L.  J.  C.  754 ;    see 

of    the   proceeds  to   the   personal  Mutlow  y.  Siffy,  L.  B.  18  £q.  246. 
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only  to  the  property  of  the  testator  at  the  time  of  making 
his  will  and  is  restricted  to  such  specific  estates  and 
interests  as  the  will  does  not  purport  to  dispose  of;  con- 
seqaently  under  such  wills  the  estates  and  interests 
comprised  in  dispositions  which  fail  in  effect  by  lapse  or 
otherwise  are  not  included  in  a  residuary  devise^  but 
result  to  the  heir. — But  by  the  Wills  Act,  1  Vict.  c.  26, 
8.  25,  it  is  enacted,  '^  that  unless  a  contrary  intention 
shall  appear  by  the  will,  such  real  estate  or  interest 
therein,  as  shall  be  comprised,  or  intended  to  be  com- 
prised, in  any  devise  in  such  will  contained,  which  shall 
fail,  or  be  void,  by  reason  of  the  death  of  the  devisee  in 
the  lifetime  of  the  testator,  or  by  reason  of  such  devise 
being  contrary  to  law,  or  otherwise  incapable  of  taking 
effect,  shall  be  included  in  the  residuary  devise  (if  any) 
contained  in  such  will  '^  (a). 

If  a  sale  is  obligatory  or  necessary  for  the  pui*poses  of  Heirorreddaarj 
the  trust,  this  interest  in  the  proceeds  comes  to  the  heir  proceeds  m 
or  the  residuary  devisee  in  its  converted  quality  of 
personal  estate  and  is  transmissible  accordingly ;  but,  if 
a  sale  is  not  obligatory  or  necessary,  he  takes  it  as  real 
estate  descendible  to  his  heirs.  Nor  will  an  actual  sale, 
if  unnecessarily  made,  alter  the  quality  of  the  property 
for  the  purpose  of  transmission  (6). 


(a)  Carter  y.  ffasweU,  26  L.  J. 
0.  576;  3  Jur.  K.  S.  788 ;  see  1 
Jamian  on  V^ills,  587  ;  1  W.  &  T. 
L.  C.  811,  notes  to  Aehroyd  v. 
Smithson,  and  see  post^  Fart  lY. 
Chap.  II.  *  Disposition  by  Will.' 

(i)  Bmith  Y.  ClaxioH,  4  Madd. 
484 ;  Jessopp  v.  WaUon,  1  My.  & 
K.  665  ;  1  W.  &  T.  L.  C.  801,  notes 
to  Aehroyd  y.  Smithton  \  1  Jarmai) 
on  Wills,  568.  As  to  a  sale  by 
order  of  Court,  see  Sieed  y.  Preeee, 
L.  B.  18  Eq.  192.  The  liability  to 
probate  duty  follows,  in  general, 
the  doctrine  of  conyersion,  uthough 
the  heir  become  entitled,  and 
although  the  land  remain  unsold. 
AiL-Qen.  y.  Lomas,  L.  B.  9  Ex.  29 ; 
48    L.    J.   Ex.  32;    AU.-Qen.  y. 


Brunning,  8  H.  L.  C.  243 ;  30  L. 
J.  Ex.  379 ;  as  to  legacy  duty  see 
Forbes  y.  Steven^  L.  R.  10  Eq.  178  ; 
39  L.  J.  G.  485  ;  and  as  to  succes- 
sion duty  BeeDeLancetf'sSucceerion, 
L.  B.  4  Ex.  345,  7  lb.  140 ;  38  L.  J. 
Ex.  193 ;  39  lb.  76 ;  and  see  the  Suc- 
cession DuW  Act,  16  &  17  Vict.  c. 
51,8.29. — In  AtU-Oen.  y.  Lotnas, 
supra,  the  law  was  stated  with  the 
concurrence  of  the  court,  that  "  If 
the  land  remains  unoonyerted  at  the 
time  when  the  heir  who  takes  an  im- 
disposed  of  interest  in  it  dies,  and 
if  there  is  nothing  in  the  will  making 
it  necessary  to  conyert  it,  it  is  taken 
as  land,  and  devolyes  according  to 
the  rules  goyeming  the  descent  of 
real  estate ;  but  when  there  is  a 
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Election  against 
oonTStaion. 


Election 
owner  of  bI 
of  prooeedB 


The  person  becoming  absolutely  entitled  to  the 
beneficial  interest  in  the  property  under  a  trust  for  con- 
version may  interpose  to  prevent  the  actual  conversion 
and  elect  to  take  the  property  in  its  existing  state.  This 
doctrine  has  been  stated  as  follows : — "  A  court  of  equity 
inquires^  for  whose  benefit  the  trust  was  direated^  and 
determines  that  those  who  are  the  objects  of  the  trust 
have  the  interest  in  the  thing  which  is  the  subject  of  it ; 
and  therefore,  where  money  is  given  to  be  laid  out  in 
land  which  is  to  be  conveyed  to  A.,  though  there  is  no 
gift  of  the  money  to  him,  yet  in  equity  it  is  his,  and  he 
may  elect  not  to  have  it  laid  out ;  so,  on  the  other  hand, 
where  land  is  given  upon  trust  to  sell,  and  to  pay  the 
produce  to  A.,  though  no  interest  in  the  land  is  expressly 
given  to  him,  in  equity  he  is  the  owner,  and  the  trustee 
must  convey  as  he  shall  direct.  If  there  are  also  other 
purposes,  for  which  it  is  to  be  sold,  still  he  is  entitled  to 
the  surplus  of  the  price,  as  the  equitable  owner  subject 
to  those  purposes ;  and  if  he  provides  for  them,  he  may 
keep  the  estate  unsold^*  (a) 

A  person  entitled  to  a  share  only  in  the  proceeds  of 
the  sale  of  land  under  a  trust  for  conversion  cannot 
alone,  and  without  the  consent  of  the  persons  entitled 
to  the  other  shares,  elect  to  take  his  share  as  real  estate,  or 
prevent  the  sale  either  as  to  a  specific  part  of  the  land  or 
as  to  an  undivided  share ;  for  by  so  doing  he  would  afiect 
the  sale  of  the  other  part  or  shares  (6).  But  a  person 
entitled  to  a  share  in  money  directed  to  be  laid  out  in 


legal  obligation  to  sell,  and  the  pro- 
OMds  are  to  form  a  portion  of  a 
joint  and  single  fund  for  the  pur- 
poses of  the  will,  then  whatever 
may  be  the  condition  of  the  pro- 
perty, at  the  time  of  the  death  of 
the  heir  taking  the  undisposed  of 
interest,  it  is,  both  for  the  purpose 
of  devolution  and  for  the  purpose  of 
probate  du^,  to  be  considered  as 
money. — When  the  character  of  the 
property  is  changed  by  the  positive 


direction  of  the  will,  the  crown  is 
entitled  to  both  probate  and  legacy 
duty  by  virtue  of  the  character  so 
impressed  on  the  property." 

[a)  Per  Gkrant,  M.  B.,  17  Ves. 
104,  Pectnon  v.  Lane ;  and  see  1  W. 
&  T.  L.  C.  776,  in  notes  to  Fletcher 
V.  Aahbumer. 

{b)  TrowerT.KfUffhtley,  6  M^ikdd, 
134;  Hollowav  Y.Badcliffe,  23  Beav. 
163 ;  26  L.  J.  C.  401.  1  Jarman 
on  Wills,  686. 
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land^  may^  in  general^  elect  to  take  his  share  in  money 
leaving  the  trust  to  operate  upon  the  balance  only  (a). 

A  tenant  in  tail  under  a  trust  for  conversion  of  money  Election  t^ 
into  land  may  acqnire  the  absolute  interest  by  means  of  *«-"*'"'^ 
a  disentailing  assurance  and  elect  to  take  the  money  (b). 
Where  land  has  been  taken  under  the  compulsory  powers 
of  a  railway  company^  and  the  purchase  money  paid  into 
court,  the  money  in  the  hands  of  the  court  is  considered 
as  impressed  with  the  trusts  and  quality  of  the  hmd; 
but  the  money  may  be  paid  out  to  a  tenant  in  tail  with- 
out his  executing  a  disentailing  deed  (c). 

The  election  against  conversion  may  be  made  by  ex-  whfttooiutitiitM 
press  declaration  of  the  intention  to  take  the  property 
in  its  existing  state,  or  by  acts  from  which  the  court 
would  presume  such  intention ;  and  slight  circumstances 
are  sufficient  to  raise  the  presumption  of  an  election  {d). 
Taking  possession  of  the  estates  and  of  the  title  deeds 
by  the  person  who  had  become  absolute  owner  was  held 
to  be  an  election  to  take  the  property  as  land  and  to  put  ^ 

an  end  to  the  trust  for  conversion  {e), — Devising  the 
property  as  land  is  an  election  to  transmit  it  in  that 
form  (/). — So,  bequeathing  a  sum  as  money,  which  is 
xmder  trust  for  conversion  into  land,  fixes  it  with  the  cha- 
racter of  personalty  {g). 

But  the  testator  in  such  cases  must  refer  to  the 
property  and  show  his  intention  to  determine  its  quality ; 
money  impressed  with  a  trust  for  conversion  into  land  will 
not  pass  under  a  general  bequest  of  personalty.  ^'  It  is 
not  the  actual  state  of  the  fund  but  the  state  in   which 


(a)  Seeley  t.  Jago^  1  P.  Wms. 
889 ;   WciUcer  y.  !>«*«,  2  Yes.  Jun. 

170. 

(J)  Peartim  y.  Lane^  17  Ves. 
101 ;  and  sees  &  4  WiU.  lY.  c.  74, 
8.  71 ;  poH,  Part  IV.  Chap.  I. 

(c)  Be  Bow,  L.  B.  17.  Eq.  800 ; 
48  L.  J.  C.  847;  see  Stewarfs 
Trusts,  1  S.  &  G.  82;  22  L.  J.  C. 
869.  Ab  to  a  sale  by  order  of  Court, 
see  Steed  y.  I^eeee,  L.  B.  18  £q.  192. 


(d)lW.&  T.  L.  C.  779,  in  notes 
to  Fletcher  v.  Ashbumer,  and  the 
cases  there  cited ;  1  Jarman  on  Wills, 
684. 

(e)  Dcmea  y.  Ashford,  16  Sim. 
42. 

(/)  Sharp  y.  8t^  Sauveur,  L.  B. 
7  Ch.  843 ;  41  L.  J.  C.  676. 

(ff)  PuUeney  t.  Darlington^  1 
Bro.  C.  G.  286  ;  see  Lucas  y.  Jones, 
L.  B.  4  Eq.  78 ;  36  L.  J.  0.  602. 
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it  ought  to  be  wliich  governs  the  case^  unless  some  act 
be  done  declaratory  of  the  intention  that  it  should  be 
changed''  (a). 

OonTenionof  A  common  application  of  the  doctrine  of  conversion 
portnenhip.  occuTS  with  land  becoming  part  of  a  partnership  pro- 
perty. The  contract  of  partnership  imports^  in  the 
absence  of  stipulation  to  the  contrary^  an  agreement  that 
upon  a  dissolution  all  the  property  shall  be  sold  for  the  pur- 
pose (after  liquidating  the  partnership  debts)  of  division 
between  the  partners  in  their  respective  shares.  Hence 
land  under  such  agi'eement  for  sale^  as  being  partnership 
property,  is  considered  in  equity  as  regards  the  interests 
of  the  partners,  to  be  personal  estate ;  and  upon  the 
death  of  a  partner  his  share  wiU  pass  to  his  personal 
representative  and  not  to  his  heir  {b). 

But  it  is  competent  for  the  partners  to  agree  that  the 
land,  though  used  for  partnership  purposes,  should  be 
held  by  them  specifically  as  real  estate,  and  that  there 
should  be  no  conversion,  and  they  may  settle  the  land 
accordingly ;  the  share  or  estate  of  the  deceased  partner 


(a)  Cmiies  v.  Longlanda^  4  D.  & 
S.  372 ;  20  L.  J.  C.  441.  Stetoart's 
TrwfSy  1  S.  &  a.  32;  22  L.  J.  G. 
869. 

(6)  1  W.  &  T.  L.  C.  162, 174,  in 
notes  to  Lake  y.  Oibson,  and  Lake 
T.  Oraddock ;  Dixon  on  FartnerBhip, 
p.  68;  1  Lindlej  on  Partn.  667, 
2nd  ed. ;  Waterer  v.  Waterer^  L. 
B.  15  Eq.  402;  *'Xbe  principle  is 
that  on  the  dissolution  of  the  part- 
nership all  the  property  belonging 
to  the  partnership  shall  be  sold  and 
the  proceeds  of  the  sale,  after  dis- 
charging all  the  partnership  debts 
and  liabilities,  shall  be  diyided 
among  the  partners,  according  to 
their  respective  shares  in  the  capital. 
That  is  the  general  rule ;  it  requires 
no  special  stipulation ;  it  is  inherent 
in  the  very  contract  of  partnership. 


— ^Then  any  real  property  which 
has  become  the  property  of  the 
partnership  becomes,  by  force  of  the 
partnership  contract,  converted  into 
personalty;  and  that  not  merely 
as  between  the  partners  to  the 
extent  of  discharging  the  partner- 
ship debts,  but  as  between  the  real 
and  personal  representatives  of  any 
deceased  partner."  P^r  Kindersley, 
V.C.,  in  Darby  v.  Darby ^  8  Drew. 
495,  503 ;  25  L.  J.  C.  371,  adopted 
by  the  court  in  L.  B.  4  Gh.  609, 
Steward  v.  Blakeway,  and  in  L.  B. 
10  Eq.  188,  Forbes  v.  Steven,— The 
share  of  a  deceased  partner  in  the 
real  assets  of  the  partnership  is 
liable  to  probate  and  legacy  duty  as 
personal  estate.  Forbes  t.  Steven^ 
L.  B.  10  Eq.  178 ;  39  L.  J.  G.  485. 
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will  then  be  transmissible  to  his  heir,  or  according  to 
the  form  of  the  settlement  (a). 


§  3.    Ohaegbs  op  Money  upon  Land. 

Charges  of  money  for  portions — debts — legacies — mortgages. 
Charge  of  debts  by  deed— trust  for  debtor — for  creditors. 
Charge  of  debts  by  will — implied  from  general  direction  to  pay 
debts. 

Charge  of  debts  creates  equitable  assets— distinction  between 

legal  and  equitable  assets — creditors  having  priority  against 

legal  assets  postponed  in  equity. 
Land  formerly  not  assets  unless  charged   by    will — ^remedies 

for  specialty  debts  binding    the  heirs  —  extended  against 

derisees. 
Land  not  charged  by  will  made  equitable    assets  by   3  &  4 

WilL  IV.  c.  104 -^priority   of  specialty  debts — abolished 

by  32  &  33  Yict.  c.  46— effect  of  3  &  4  Will.  lY.  c.  104,  in 

charging  the  land. 
Specific  devise  exonerates  land  as  against  the  heir  or  residuary 

devisee — charge   upon  specific  real  estate  in  exoneration  of 

residue. 
Charge  of  debts  upon  real  in  exoneration  of  personal  estate — 

charge  upon   mixed  fund   rateably  —  preferential  charges 

not  binding  against  creditors. 
Charge  of  legacies  on  real  estate — in  aid  of  personal  estate— on 

real  and  personal  estate  rateably^-on  real  estate  exclusively 

— as  against  devisees  —  charge  of  legacies  implied   from 

residuary  gift. 
Interest  upon  charges — of  debts— of  legacies. 
Power    to    raise    charges  —  statutory    power    in    devisee   or 

executor. 
Power  to  raise  charge  by  sale  or  mortgage— by  '*  rents  &  profits  " 

— charges  of  annuities. 
Power  to  discharge  by  receipts — express — implied — power  in 

executors — statutory  power  in  trustees. 

Under  the  general  doctrine  of  conversion^  land  maycbargMof 
be  impressed  with  a  trust  for  raising  a  certain  sum  of  Sod. 

(a)  Steward  v.  Blakefoagff  supra ;  supra.  In  which  case  also  the 
Ciuianee  v.  Bradshaw,  4  Hare,  316,  property  will  not  be  liable  to  pro- 
as explained  in  Forbes  v.   Steven,      bate  or  legacy  duty. 

S 
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For  porli<mB. 


For  debta  and 
legacies. 


Kortgagee. 


money^  or  a  sum  required  for  certain  specified  purposes. 
Such  a  charge  operates  as  a  conversion  and  alienation 
pro  tanto ;  but  it  does  not  interfere  with  the  limitation  and 
disposal  of  the  land^  as  real  estate^  subject  to  the  charge. 

Charges  of  this  kind  are  used  to  provide  portions  for 
children  in  family  settlements  made  on  marriage.  The 
ordinary  mode  of  making  the  charge  for  this  purpose  is 
by  vesting  a  long  term  of  years  in  trustees  upon  trust 
to  raise  the  intended  portions  or  charges^  when  required^ 
by  sale  or  mortgage  or  by  receipt  of  the  rents  and 
profits  (a).  The  law  of  portions  relates  chiefly  to  the 
times  of  vesting  and  payment^  that  is^  to  the  limitation 
of  portions  as  Aiture  interests^  and  therefore  belongs 
more  appropriately  to  the  next  chapter  on  ''  The  limita- 
tion of  Future  Estates^'  (6). 

Charges  of  money  upon  land  are  also  used  for  the 
payment  of  debts ;  and  they  may  be  created  for  this 
purpose  by  deed  or  by  will ; — they  are  also  of  common 
use  in  wills  for  the  payment  of  legacies.  Mortgages 
also  are  a  special  form  of  charge  in  common  use  for 
securing  debts  upon  land. — ^These  forms  of  charges  will 
here  be  considered  (c). 


A  deed  conveying  land  to  a  trustee  for  the  payment 
of  the  debts  of  the  grantor,  to  which  the  creditors  are 
not  parties,  does  not  alone  raise  a  trust  for  the  creditors. 
It  creates  an  agency  or  trust  on  behalf  of  the  grantor 
Shrottorcredi.  himself  Only,  which  is  voluntary  and  revocable  (d).  But 
if  communicated  to  the  creditors   and   assented  to  by 


C9>arge  of  debts 
—by  deed. 


Trust  for 


tors. 


(a)  2  Hayes  Cony.  61 ;  2  Frideaux 
GoxiT.  281;  2  Spence,  £q.  Jur. 
390 ;  see  afUe,  p.  221. 

(h)  See  post,  Chap.  II.  Sect.  VI ; 
where  see  also  as  to  the  doctrine  of 
satisfaction  of  portions  by  advance- 
ment before  the  time  of  payment. 

(c)  See  §.  4.  *  Mortgages,'  poH, 
p.  278. 


(^  1 W.  &  T.  L.  C.  333,  notes  to 
Elliton  y.  EUiMon ;  Oarrard  t. 
Lord  Lauderdale,  3  Sim.  1 ;  Wal- 
wyn  V.  CoutU,  3  Mer.  707  ;  Acion 
T.  Woodgate,  2  M.  &  K.  495 ;  see 
Oriffith  T.  RicketU,  7  Haie,  299 ; 
19  L.  J.  C.  100 ;  6Ugg  y.  Rees,  41 
L.  J.  C.  248 ;  L.  E.  7  Ch.  71. 
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them,    it    may    then    create    a    valid    trust    in    their' 
fitvoor  (a). 

''A  voluntary  conveyance  of  property  upon  trust  to 
pay  creditors,  not  parties  to  the  transaction,  has  been 
very  reasonably  held  to  create  a  trust  for  the  author  of 
the  deed,  and  not  for  his  creditors. — On  the  other  hand, 
it  is  equally  clear  that  a  voluntary  conveyance  of  property 
to  trustees  upon  trust  for  a  third  party,  may  create  an 
indefeasible  trust  in  favour  of  that  party.  The  difference 
in  principle  between  the  two  classes  of  cases  is  marked 
and  obvious ;  but  to  decide  to  which  of  the  two  classes 
a  given  trust  deed  belongs  is  often  a  task  of  difficulty ; 
it  depends  upon  the  intention  of  the  author  of  the  deed, 
to  be  collected  from  the  deed  itself,  and  such  surrounding 
circumstances  as  may  be  admissible  in  aid  of  the  inter- 
pretation of  the  deed''  {b). 


debts 


A  charge  of  debts  may  be  created  by  will  by  a  devise  chm  of 
of  the  land  upon  express  trust  for  payment  of  debts,  or  "^"^ 
by  a  mere  charge  of  the  debts  upon  certain  land  or 
upon  all  the  real  estate  of  the  testator,  whether  devised 
or  left  to  descend  (c). 

A  general  direction  in  a  will  that  the  testator's  debts  impUedfrom 
shall  be  paid  is  an  implied  charge  in  equity  upon  all  the  &  pay  debts. 
real  estate  of  the  testator,  unless  a  clear  intention  ap- 
pear of  restricting  such  direction  to  a  particular  fund ; 
as  is  held  to  appear  by  a  direction  to  the  executor  to  pay 
the  debts,  which  presumptively  applies  only  to  the 
assets  taken  by  the  executor,  and  the  property,  if  any, 
devised  to  him  {d). 


(a)  See  lb. ;  Harland  v.  Binks^ 
15  Q.  B.  713. 

(4)  Per  Wimm,  V.C,  Chriffith  v. 
MieketUj  7  SSire,  299,  808 ;  and  pee 
2  Spence,  £q.  Jur.  68,  350;  see  lb. 
348  on  *  Tnut  deeds  for  payment  of 
debts/ 

(c)  "A  mere  charge  is  no  legal 
interest ;  it  is  not  a  derise  to  an j 
one  but  that  declaration  of  inten- 


tion, upon  which  a  Court  of  Equi^ 
will  fiisten,  and  by  yirtue  of  which 
will  draw  out  of  the  mass  going  to 
the  heir  or  to  others  that  quantum 
of  interest,  which  will  be  sufficient 
for  the  debU  "  Per  Eldon,  L.  0., 
7  Yes.  828,  Bailey  v.  Ehint, 

(if)  2  Jarman  on  Wills,  c.  46; 
Hawkins  on  Wills,  282 ;  2  Spence, 
Bq.  Jur.  820;  2  W.  &  T.  L  C. 
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chMge  of  debts  A  deviso  of  land  for  payment  of  debts^  or  a  general 
tB.  charge  of   debts  renders    the  land  affected    equitable 

assets;  which^  as  distinguished  from  legal  assets  ad- 
ministered by  the  executor  to  the  creditors  in  order  of 
legal  priority,  are  administered  amongst  all  creditors 
equally^  whether  creditors  by  judgment,  specialty  or 
simple  contract,  those  creditors  only  having  priority, 
who,  like  mortgagees,  have  specific  charges  upon  the 
land  independently  of  the  wiU  {a). — ^Though  the  same 
person  may  be  executor  as  well  as  trustee  for  payment 
of  debts,  the  trust  of  the  land  is  to  be  administered  in 
the  latter  capacity  only,  and  the  debts  paid  equally 
according  to  the  rule  of  equity,  and  not  according  to 
their  legal  priority  (6). 

It  may  be  observed  that  the  personal  estate  of  the 
deceased,  including  all  the  estate  which  passes  to  the 
executor  by  right  of  his  office,  and  known  as  legal  assets, 
i8  the  fiind  primarily  charged  with  debts  bodi  at  law 
and  in  equity,  and  is  administered  in  the  same  order  in 
equity  as  at  law  (c). 

The  distinction  between  legal  and  equitable  assets 
depends  upon  the  nature  of  the  remedy  of  the  creditor 
against  the  estate,  not  upon  the  nature  of  the  remedy  of 


LegftlMMti. 


Diatmotion 
between  legal 
«nd  eqaitoble 


114,  notes  to  Silk  v.  Prime ;  Clifford 
T.  Lewist  6  Madd.  33  ;  Wriffley  v. 
Syket,  21  Bear.  837;  26  L.  J.  C. 
458 ;  Cook  y.  Dawaon,  8  D.  F.  &  J. 
127;  30  L.  J.  C.  311,  359.  So, 
"  The  words  *  after  payment  of  my 
debts  '  mean,  that  he  will  not  give 
anything  until  his  debts  are  paid. 
He  could  not  help  paying  his  debts 
out  of  his  personal  estate ;  therefore, 
to  give  those  words  any  effect  they 
must  charge  the  real  estate.  Where- 
erer  a  testator  says  he  wills  that  his 
debts  shall  be  paid,  that  will  ride 
OTer  every  disposition,  either  as 
against  ms  heir-at-law  or  devisee 
and  the  words  *  after  my  debts  paid  * 
mean  the  same  thing.*'  Per  Arden, 
M.  B.  Shallcroee  v.  Finden,  3  Yes. 
73S. 

(a)  2  W.  &  T.  L.  0.  119,  123, 


notes  to  SUk  y.  Prime ;  Bailey  y. 
£kini,  7  Yes.  319;  Shipkard  y. 
iMtvoidge^  8  Yes.  26. 

(d)  SiOi  y.  Prifiw,  2  W.  &  T.  L. 
C.  95,  and  notes,  lb.  Clay  y. 
WiXliM,  1  B.  &  C.  364;  Backer  y. 
May^  9  6.  &  C.  489 ;  as  executor  he 
cannot  retain  for  his  own  debt  out 
of  the  proceeds  of  the  land,  as  be 
can  out  of  the  legal  assets.  Baih  y. 
Sadler^  supra. 

(c)  Wms.  Ex.  4th  ed.  848 ;  5th 
ed.  890,  where  see  as  to  the  priority 
of  debts  or  order  of  payment  in  ad- 
ministering legal  assets.  But  as  to 
debts  chai^ged  upon  land  by  way  of 
mortgage,  the  law  has  been  altered 
by  Locke  King's  Act,  17  &  18  Yict. 
c.  113,  and  the  land  so  charged 
is  made  primarily  liable.  See  poH, 
p.  287. 
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the  executor  on  behalf  of  the  estate.  Thus,  whatever  pro- 
perty the  personal  representative  can  recover  virtute  officii^ 
though  by  means  of  a  suit  in  equity  only,  is  included  in 
the  legal  assets ;  which  the  creditor  can  charge  against 
him  by  proceeding  in  a  court  of  law.  And  whatever  can- 
not be  reached  through  the  executor,  but  is  available  to 
the  creditor  by  means  of  proceedings  in  equity  only,  con- 
stitutes eqmtahle  assets  (a). 

Accordingly  a  charge  of  money  upon  land,  being  per- 
sonal estate,  is  recoverable  by  the  executor  virtute  officii, 
though  in  equity  only,  and  is  administered  as  legal 
assets  (6). — "  The  portions  of  younger  children  charged  on 
the  family  estate  are  generally  only  recoverable  in  equity, 
but  they  are  certainly  legal,  not  equitable  assets/' — "  So 
money  due  to  a  mortgagee  in  fee,  where  the  mortgagee  is 
not  a  creditor  by  covenant  or  otherwise,  and  where  there- 
fore there  is  no  legal  remedy''  (c). — So,  the  equity  of 
redemption  in  a  mortgage  of  chattels  real  (d). — ^And  the 
purchase  money  of  land  under  a  contract  of  sale  not  com- 
pleted at  the  vendor's  death  constitutes  legal  assets, 
though  recoverable  only  by  suit  in  equity,  the  remedy  on 
the  contract  at  law  being  merely  for  damages  {e) . 

In  the  administration  of  legal  assets  a  creditor  may  in  Priority  at  law 
some  cases  obtain  a  preference ;  thus,  the  executor  may  equity. 
pay  one  creditor  before  another  of  equal  degree ;  also  the 
executor  may  retain  for  his  own  debt.  But,  in  case  of 
a  deficiency  of  assets,  the  creditor  who  has  obtained  such 
preference  is  not  allowed  any  claim  against  equitable 
assets  until  the  other  creditors  have  been  brought  to 
equality  with  him  by  payment  of  their  debts  to  a  propor- 
tionate amount  (/). 


(a)  Cook  V.  Gregsony  3  Drew.  547, 

25  L.  J.  C.  706 ;  AU,-Qen.  v.  Brun- 
mng,  8  H.  L.  0.  248,  80  L.  J.  Ex. 
879. 

(6)  Cook  V.  GregwOy  3  Drew,  547 ; 

26  L.  J.  C.  706. 

(c)  Per  L.  Cranworth,  Att.-Gen, 
Y.  Brunning,  8  H.  L.  C.  243,  30  L. 
J.  Ex.  379. 

(rf)  Per  Kindersley,  V.  C.     Cook 


V.  Oregson,  supra. 

(e)  See  AU.'&en.  v.  Brunning^ 
supra. 

(/)  2  W.  &  T.  L.  C.  123,  notes  to 
Silk  T.  Prime ;  Soames  y.  Jiobinson, 
1  M.  &  K.  500  ;  Earl  Vane  y.  Rig- 
den,  L.  B.  5  Ch.  663  ;  39  L.  J.  C. 
797 ;  Bain  y.  Sadler ,  L.  R.  12  Eq. 
570;  40  L.  J.  C.  491.  On  the 
principle  of  marshalling  the  assets, 
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Specialty  debte 
bundiDg  tlie  heir. 


LMid  fonneriy        The  real  estate  of  a  deceased  person^  until  a  recent 
Shftrged^wUL  Statute^  was  not  cliargeable  with  his  debts  unless  he  had 
charged  it  by  will ;  except  debts  by  specialty  in  which 
the  heirs  were  bonnd. 

Creditors  by  specialty  binding  the  heirs  had  a  remedy 
against  the  heir^  to  the  extent  or  valne  of  the  freehold 
lands  descended^  by  the  common  law.  This  remedy  was 
extended  to  lands  devised^  by  the  statute  of  fraudulent 
devises^  13  &  14  W.  &  M.  (1691)^  c.  14,  re-enacted  with 
slight  alteration  by  1  Will.  IV.  c.  47.  These  statutes 
enact  that  all  devises  and  dispositions  by  will,  as  against 
creditors  by  specialty  binding  the  heirs,  shall  be  deemed 
fraudulent  and  void.  Express  exception  is  made  of  devises 
and  dispositions  for  the  raising  or  payment  of  debts ; 
but  such  dispositions  are  within  the  exception  only  so 
far  as  they  are  effectual  at  law  or  in  equity  (a). 

The  remedy  at  common  law  and  under  the  statutes  was 
by  personal  action  against  the  heir,  or  the  heir  and 
devisee,  entitling  the  specialty  creditor  to  have  the 
lands  of  the  ancestor  extended  in  execution,  or  to  have 
execution  for  the  value  of  the  lands,  if  aliened  (i).  And 
in  equity  the  creditor  might  obtain  a  sale  of  the  land, 
with  an  account  of  past  rents  and  profits,  as  an  auxiliary 
remedy  instead  of  taking  them  in  execution;  but  the 
specialty  debts  did  not  otherwise  operate  as  a  charge  upon 
the  lands  (c). 

The  statute  3  &  4  Will.  IV.  c.  104,  (Sir  J.  Romilly's 

SSlMwtoS^  Act,   1833),    enacts    that  ''when  any  person   shall   die 

tato^'A^wiU.  seised  of  or  entitled  to  any  estate  or  interest  in  lands, 

tenements  or  hereditaments,  corporeal  or  incorporeal,  or 

other  real  estate,  whether  freehold,  customary-hold,  or 


Remedy  of 
■peoiateyoNditor 
at  law. 


Inequity. 


Land,  not 


IV.  c.  lOi. 


see  pott.  Chap.  IT.  Sect.  YI.  The 
Supreme  Court  of  Judicature  Act, 
(86  &  37  Vict.  c.  66,)  b.  26,  (11) 
may,  perhaps,  be  considered  as 
operatmg  upon  the  yariance  be- 
tween the  rules  of  equity  and  the 
rules  of  common  law  with  reference 
to  the  administration  of  assets, 
(a)  See  Bailey  t.  EHns,  7  Yet. 


323 ;  Hughes  v.  DolbeUj  2  Bro.  C. 
C.  614. 

(h)  2  Wms.  Saund.  7,  8,  notea 
to  Jeffreson  t.  Morton. 

(c)  Seton  on  Decreet,  119,  2nd 
ed. ;  see  Richardson  y.  Horton,  7 
Beav.  112 ;  Morley  y.  Morley,  5  D. 
M.  &  G.  610  ;  25  L.  J.  C.  1 ;  Rod- 
ham  T.  Morleyt  26  L.  J.  C.  438. 
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copyhold^  which  he  shall  not  by  his  last  will  have  charged 
with  or  devised  subject  to  the  payment  of  his  debts^  the 
same  shall  be  assets  to  be  administered  in  courts  of 
equity  for  the  payment  of  the  just  debts  of  such  person, 
as  well  debts  due  on  simple  contract  as  on  specialty;  and 
that  the  heir  or  heirs  at  law,  customary  heir  or  heirs, 
devisee  or  devisees  of  such  debtor  shall  be  liable  to  all 
the  same  suits  in  equity  at  the  suit  of  any  of  the 
creditors  of  such  debtor,  whether  creditors  by  simple  con- 
tract or  by  specialty,  as  the  heir  or  heirs  at  law,  devisee 
or  devisees  of  any  person  or  persons  who  died  seised  of 
freehold  estates  was  or  were  before  the  passing  of  this 
Act  liable  to  in  respect  of  such  freehold  estates  at  the 
suit  of  creditors  by  specialty  in  which  the  heirs  were 
bound :  provided  that  in  the  administration  of  assets  by  priority  of 
courts  of  equity  under  and  by  virtue  of  this  Act,  all  credi-  ^p*'^*^  ^**^ 
tors  by  specialty  in  which  the  heirs  are  bound  shall  be 
paid  the  full  amount  of  the  debts  due  to  them  before  any 
of  the  creditors  by  simple  contract  or  by  specialty  in 
which  the  heirs  are  not  bound  shall  be  paid  any  part  of 
their  demands''  (a). 

The  statute  gives  the  specialty  creditor  where  the  heirs 
are  bound  the  same  priority  as  to  copyhold  lands,  as  in 
the  case  of  freeholds,  though  copyholds  were  not  before 
chargeable  in  the  hands  of  the  heir  (6). 

The  priority  reserved  in  the  proviso  to  specialty  debts  Pnoritj  of 
binding  the  heirs,  together  with  the  priority  generally  of  SSiahod. 
specialty  debts  in  the  administration  of  assets  at  law  and 
in  equity,  is  taken  away  by  the  recent  statute  32  &  33 
Vict.  c.  46,  enacting  as  follows  : — "  In  the  administration 
of  the  estates  of  every  person  who  shall  die  on  or  after 
1st  Jan.,  1870,  no  debt  or  liability  of  such  person  shall  be 
entitled  to  any  priority  or  preference  by  reason  merely 
that  the  same  is  secured  by  or  arises  under  a  bond,  deed, 

(a)  Beal  estate  had  been  made      all  debts  bj  47  Geo.  III.  c.  74. 
asseta  in  bankruptcy  (then  applying  (jb)  Burrell  y.  Smithy  L.  B.  9  Eq. 

only  to  traders)  for  the  payment  of      448  ;  89  L.  J.  C.  544. 


debts 
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mol 
lancL 


or  instrument  under  seal,  or  is  otherwise  made  or  con- 
stituted a  specialty  debt ;  but  all  creditors  of  such  per- 
son, as  well  specialty  as  simple  contract,  shall  be  treated 
as  standing  in  equal  degree,  and  be  paid  accordingly 
out  of  the  assets  of  such  deceased  person,  whether  such 
assets  are  legal  or  equitable ''  (a). 
Efteot  of  8  ft  4  ^e  remedy  of  the  creditor  against  the  real  estate  under 
^^^hJJiig  thJ*  the  statute  3  &  4  Will.  IV.  is  by  action  or  suit  against 
the  heir  or  heir  and  devisee  personally,  or  by  suit  for 
administration  of  the  deceased's  estate.  There  is  other- 
wise no  charge  or  lien  upon  the  land,  and  the  heir  may 
sell  the  land  discharged  of  debts  even  to  a  purchaser 
with  notice  that  they  are  unpaid,  as  the  heir  may  be 
obliged  to  sell  in  order  to  provide  for  the  debts,  and  where 
there  are  debts  the  purchaser  is  not  bound  to  see  to  the 
application  of  the  purchase  money  in  payment  of  them; 
but  a  purchaser  from  the  heir  with  notice  that  the  sale 
was  made  for  the  purpose  of  defeating  creditors,  instead 
of  paying  them,  might  become  chargeable  as  a  partici- 
pator in  the  fraud  (6). —  The  personal  representative 
does  not,  by  force  of  the  Act  or  otherwise,  represent 
the  creditors  in  respect  of  the  real  estate,  and  cannot 
maintain  a  suit  to  administer  it ;  the  creditors  only  can 
do  so  (c). 

But  as  against  the  heir  or  devisee  the  land  is  charged 
^"°'         'to  the  amount  of  the  debts;  they  take    no  beneficial 


Ab  agaimtthe 


(a)  A  judgment  obtained  againit 
the  admijoistrator,  though  for  a 
simple  contract  debt  of  the  intefltate, 
b  not  within  the  enactment  and  re- 
tains its  priority,  nor  does  it  require 
registration  under  the  statute  23.  & 
24  Vict.  c.  38,  s.  3,  which  applies 
only  to  judgments  obtained  against 
the  deceased  in  his  lifetime,  in  order 
to  give  the  administrator  the  means 
of  obtaining  notice.  WiUianu  t. 
Waiiams,  L.  B.  16  Eq.  270 ;  42  L. 
J.  C.  158 ;  Jennings  t.  Bighy^  33 
Bear.  198;  33  L.  J.  C.  149. 

(5)  JEiichardMOn  ▼.  Horian,  7  Bear. 


112,  where  a  settlement  of  the  land 
upon  the  marriage  of  the  heir,  was 
supported  against  a  specialty  credi- 
tor of  the  ancestor  ;  and  see  JPimm 
T.  InsaU^  1  Mac  k  G.  449 ;  Ku^ 
derley  v.  JervU,  22  Beav.  1 ;  25  L. 
J.  C.  538,  and  cases  there  cited.  2 
White  &  T.  L.  C.  116,  notes  to  Sili 
y.  Prime.    SeepoH,  pp.  275,  276. 

(e)  Tubby  y.  Tubby,  2  Coll.  0.  O. 
186  ;  Cailey  y.  Sampson^  33  Beay. 
551 ;  34  L.  J.  G.  96 ;  but  see  Carter 
y.  Sanders,  2  Drew.  248 ;  23  L.  J. 
G.  679  ;  and  see  anie^  p.  261. 
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interest  except  subject  to  and  after  payment  of  the  debts 
of  the  ancestor  or  testator ;  consequently  a  merely  equita- 
able  disposition  or  charge  made  by  the  heir  or  devisee 
takes  effect  only  upon  his  beneficial  interest  and  is  post- 
poned to  the  claim  of  the  creditors  (a). 


It  is  the  general  rule  as  between  heir  and  devisee^  that  sp«dflo  deyise 
the  lands  descended  are  to  be  applied  first  in  payment  as  agaiiut  heir, 
of  the  debts  of  the  testator,  unless  a  contrary  intention 
appear  by  the  will ;  a  specific  devise  is  taken  as  exone- 
rating that  land  as  against  the  land  left  to  descend  {b). 
A  specific  devise  also  exonerates  the  land   devised  as  Andreodnuy 
against  the  land  passing  by  residuary  devise  (c). 

A  general  charge  of  debts  upon  all  the  real  estate  is  ohMgeapon 
taken  to  import  no  intention  of  altering  this  rule;  but  if  Sw;j'J«. 
a  testator  devises  specific  land  for  payment  of  his  debts,  rSSSue?*^^ 
or  otherwise  shows  the  intention  of  appropriating  specific 
real  estate  for  that  purpose,  the  fund  so  created  must  bear 
the  charge  in  exoneration    of   the  residue  of  the  real 
estate  whether  devised  or  left  to  descend  {d). 


(a)  Kinderley  y,  JerviSy  supra, 
holding  that  judgment  creditors  of 
the  heir  are  postponed  to  simple 
contract  creditors  of  the  ancestor. 
Carter  ▼.  Sanden,  2  Drew.  248  ;  23 
L.  J.  C.  679,  holcUng  that  an  equit- 
able mortgagee  by  deposit  of  deeds 
firom  the  heir  was  postponed  to  the 
creditors  of  the  ancestor.  Pimm  y. 
Jruall,  1  Mao.  &  G.  449,  holding 
that  a  covenant  by  the  heir  on  mar- 
riage to  settle  the  land  is  postponed. 

(b)  Barnes  v.  Tofyp,  1  Bro.  C.  0. 
524 ;  Donne  v.  Lewis^  2  Bro.  G.  C. 
257;  see  Waterhouee  y.  Clout^  41 
U.  J.  C.  223. 

(e)  Browneon  y.  Lawrancet  L.  B.  6. 
£q.  1 ;  Lancejield  y.  Iggulden^  L.  B. 
17  Eq.  556 ;  43  L.  J.  0. 570.  This  is 
attributable  to  the  intention  imputed 
to  a  devise  expressed  in  specific  terms 
relatively  to  a  general  or  residuary 
devise  ;  lb. ;  Tombs  v.  Roch^  2  Coll. 
490.  As  regards  the  land  comprised 
in  it,  a  residuary  devise  is  also 
specific ;  and  the  Wills  Act,  1  Vict. 


0.  26,  8.  24  making  the  will  speak 
from  the  death  of  the  testator  in- 
stead of  the  date  of  the  will,  has 
made  no  difibrence  in  this  respect. 
Hensman  v.  FryeTy  L.  B.  3  Ch. 
420 ;  37  L.  J.  0.  97 ;  Gibbins  v. 
Eyden,  L.  B.  7  Eq.  371 ;  38  L.  J. 
C.  377. 

{d)  *'  The  true  question  is,  whether 
the  testator  meant  only  to  behave 
honestly,  which  is  all  a  general 
charge  imports,  or  whether,  beyond 
that  honest  conduct  in  creating  a 
general  charge  for  the  security  of 
his  creditors,  to  create  also  a  par- 
ticular fund  for  payment  of  his 
debts.'* — "Upon  JDavies  v.  Topp, 
Donne  v.  Lewvty  and  many  other 
cases,  followed  by  the  late  case  of 
Earmood  v.  Oglandery  the  rule  must 
be  considered  settled,  that,  whatever 
may  be  the  ordinary  appjioation,  if 
there  be  a  real  fund  created  for  dis- 
charge of  debts,  that  will  be  to  be 
applied  first,  when  the  question 
arises  between  the  heir  and  devisee, 
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In  a  lecent  case  a  testator  devised  all  his  real  estate  to 
trustees  to  be  disposed  of  according  to  the  directions  of 
his  will.  He  directed  them  to  pay  all  his  debts,  and  then 
devised  specifically  certain  estates  leaving  the  rest  un- 
disposed o{,  which  descended  to  his  heir.  It  was  held 
that  the  debts  were  charged  ratedbly  upon  the  devised 
and  descended  estates  (a). 
LftpMd  deviae.  A  lapsed  devise  descending  to  the  heir  bears  only  the 
same  charge  of  debts  as  if  the  devisee  had  survived^  as 
against  the  residue  of  the  estate  (b). 


Charge  of  debto      A  charge  of  dcbts  upou  the  real  estate  presumptively 
onentionof  per- makes  it  sccondarily  liable^  only  in  case  the  personal  es- 


sonaleatate. 


tate^  which  is  the  primary  fund^  should  prove  to  be  in- 
sufficient. But  a  testator  may  make  the  real  estate 
primarily  liable,  in  exoneration  of  the  personal  estate^ 
as  between  his  real  and  personal  representatives^  by 
expressing  a  clear  intention  to  that  effect  in  his  will  (c). — 
Thus^  a  direction  that  certain  debts  should  be  exclusively 
and  in  the  first  instance  borne  by  and  paid  out  of  a  certain, 
portion  of  the  real  estate  was  held  to  exonerate  not  only 
the  residue  of  the  real  estate  but  also  the  personalty  {d). 
A  direction  to  sell  and  convert  the  real  estate,  either 


either  ae  to  estates,  which  the  deyisor 
had  at  the  time,  or  whioh  were  ac- 

2 aired  afterwards."  Per  Eldon,  L. 
!.,  8  Yes.  304,  Milnes  y.  Slater ; 
and  see^erEldon,  L.  C,  8  Yes.  125, 
Marmood  v.  Off  lander ;  and  see  the 
order  of  administering  assets  stated 
in  2  W.  &  T.  L.  C.  120,  notes  to 
Silk  T.  Prime. 

(a)  Stead  t.  JECardaker,  L.  B.  15 
£c^  175 ;  42  L.  J.  C.  317.  It  seems 
difficult  to  reconcile  this  case  with 
the  admitted  construction  that  a 
general  charge  of  debts  on  all  the 
real  estate  does  not  affect  the  relative 
incidence  of  the  charge.  But  the 
Yice-Chancellor  Malins  said,  '*  That 
the  rule  that  descended  estates  are 
liable  for  the  payment  of  debts  in 
priority  to  the  specifically  derised 


estates  is  a  veiy  unreasonable  rule, 
and  that  the  court  would  not  follow 
it  unless  it  was  bound  to  do  so.*' 

(&)  Fither  ▼.  FUher,  2  Keen,  610 ; 
Wood  Y.  Ordith,  3  S.  &  Gt.  125 ; 
Peaeook  t.  Peacock^  34  L.  J.  C.  315 ; 
Bifves  r.  Ryvee^  L.  R.  11  Eq.  539  ; 
40  L.  J.  C.  262. 

{e)  2  Jarman  on  Wills,  564; 
Hawkins  on  Wills,  287  ;  1  W.  &  T. 
L.  C.  580,  notes  to  Duke  of  Aneaster 
T.  Matfer ;  Tait  y.  Lord  Northwieif 
4  Yes.  816 ;  Srydges  v.  Philips,  6 
Yes.  567 ;  Bootle  y.  BlundeU,  1 
Mer.  193 ;  see  per  James,  L.  J.  in 
AUan  T.  QoU,  L.  R  7  Ch.  442 ;  41 
L.  J.  C.  571. 

(rf)  Forrest  y.  Prescott,  L.  R.  10 
Eq.  545. 
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absolute  or  discretionary^  for  the  purpose  of  creating  a  charge  on  mixed 

mixed  fund  with  the  personalty  to  provide  for  debts  and 

liabilities,  charges  the  real  and  personal  estates  rateably^ 

in  proportion  to  the  relative  values  (a).    A  mere  gift  of 

the  real  and  personal  estate  together  for  the  payment  of 

debts,  without  providing  for  the  conversion  of  the  realty 

or  otherwise  showing  the  intention  of  creating  a  mixed 

fund,  does  not  charge  them  rateably,  and  the  personalty 

retains  the  primary   liability  according  to  the  ordinary 

rule  {&). 

Such  preferential  distributions  of  the  charge  of  debts  creditonnot 
operate  only  as  between  the  real  and  personal  representee-  tumi^&tag^ 
tives  and  the  beneficiaries  under  the  will ;  they  have  no 
effect  against  the  claims  of  creditors    duly  preferred 
against  the  assets  in  general  (c). — But  if  the  creditor  be  uniees  in  default. 
in  default,  as  in  not  coming  in  under  a  decree,  he  may  be 
compelled  to   adopt  the   distribution  according  to  the 
wiU(d). 


If  a  pecuniary  legacy  is  given  generally,  the  ordinary  char^  of 
rule  and  presumption  is  that  the  personal  estate  is  the^SSto?*^ 
exclusive  fund  for  the  payment ;  and  if  the  personal  estate 
proves  deficient,  that  alone  is  no  ground  for  charging  the 
deficiency  either  wholly  or  rateably  upon  the  real  estate. 
—Only  if  the  personal  estate  is  exhausted  by  debts,  the 
pecuniary  legatee  may  stand  in  the  place  of  the  creditors, 
and  to  that  extent  charge  the  lands  descended ;  but  he 
has  no  such  right  as  against  lands  specifically  devised,  nor 
against  a  residuary  devisee  (e). 


(a)  2  Jarman  on  Wille,  649; 
HawkinB  on  Wills,  290 ;  RoberU  v. 
JFalker,  1  B.  &  M.  752 ;  Allan  y. 
Qott,  L.  B.  1  Ch.  439 ;  41  L.  J.  C. 

671. 

(d)  Boughton  v.  Boughion^  1  H. 
L.  O.  406  ;  Tench  v.  Cheete,  6  D.  M. 
&  G.  458,  explained  in  AUan  t. 
OoU^  supra. 

(c)  Dames  v.  Nicholson,  2  D.  & 
J.  693 ;  27  L.  J.  C.  719. 

(i)     CHUespie   ▼.    Alexander^   8 


Buss.  130;  Chreig  t.  SomervUle,  1 
Buss.  &  M.  338. 

(e)  Mirehofue  ▼.  Scaife,  2  M.  & 
Cr.  695  ;  Collins  t.  Lewis,  L.  B.  8 
Eq.  708 ;  Dtigdale  y.  Dugdale,  L. 
B.  14  Eq.  234;  41  L.  J.  C.  565; 
explaining  Htnsman  y.  Fryer,  L.  B. 
3  Ch.  Ap.  420;  37  L.  J.  C.  97, 
where  it  was  held  that  upon  a 
deficiency  of  the  personal  estate  a 
legatee  and  the  residuary  deyisee 
must    contrihute    rateably  to  the 
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M.i.vrLr.^-  :..       primary   liability  according  to  the  ordinary 

K ^'-'^M  the r^^ -'    . 

aferential  distributions  of  the  charge  of  debts  cr««M/^  i^ 

\  i/i,irj;. ./.;  •.  z   ^^  *®  between  the  real  and  personal  representi^-  ^H^'l^r^ 
*  ',  //  l^s.iA  -        ^^  beneficiaries  under  the  will ;  they  have  -^m  '^ 
* ;.;,  A  u  rii  •  -- '  *'^^^*   *^^  claims  of  creditors    duly   preferr*;c 
•'/      /&/    *  vT'  ^®  assets  in  general  (c).— But  if  the  creditor  oe  -^ 
.  /,  J ;,        /.  ''  *®  ^'^  ^^^  coming  in  under  a  decree,  he  naav  u^, 
/'^'        "    d  to   adopt  the   distribution  accordincr   to    t-.**^ 

^^'''''"^^•*^^'"^';)ecuniary  legacy  is  given  generally,  the 
"'^'''1'^'^^*'''  1  presumption  is  that  the  personal   esto 
;  '^^^''  '^"'^''  '^'-  ire  fund  for  the  payment ;  and  if  the  persoitt. 
*/ic'Att/d«^-^^g^.^^^^  that  alone  is  no  ground  for  cl 

''  "*'••'  ^"  ^'^^^  acy  either  wholly  or  rateably  upon  the 

J  if  the  personal  estate  is  exhausted,  by 
i'^Jrrwr  *»2»iary  legatee  may  stand  in  the  place  ct'Jut 
*  >  .t  j/ea^  >  that  extent  charge  the  lands   desceB«u^ 
,v^^      f  X)  such  right  as  against  lands  specificaC^ 
/rtM«;  st  a  residuary  devisee  (e). 

4iilJ.l'>2  Jiurman    on    Wille,    549; 
f  iJi^ina  on  WiJla,  290 ;  Eoberit  y. 

»     Z  Cmi!^t^  •?  Ch.  439  ;  41  L.  J.  C. 


1- 


i; 


Buss.  ISO  ; 
Euss.  &  M.  33*u 

(e)    J/tr-e^ow^  - 
O.  695;    ^-"^-' 
Eq.  708-, 
R.  14  Eq. 
explaimng  ^ii 
3  Oh.    Ap.  4 
it    w« 


268 


PABT  n.   CHAP.  I.   THE  LIMITATION  07  ESTATES. 


Charge  of 
legaoiM  on  real 
estate  in  aid  of 
personalty. 


On  real  and 
personal  estate 
nteably. 


On  real  estate 
esolosiTely. 


If  the  real  estate  be  also  cliarged  with  the  legacy^  the 
presnmption  is  that  it  is  made  secoDdarily  liable^  only  in 
case  the  personal  estate^  which  is  the  primary  fhnd^ 
should  be  insufficient  (a).  Where  a  legacy  is  thus 
charged  upon  the  real  estate^  the  insufficiency  of 
the  personalty^  and  consequent  amount  of  charge^  is 
prima  fade  to  be  determined  at  the  death  of  the 
testator^  and  the  land  is  not  charged  with  a  deficiency 
subsequently  arising  by  the  default  of  the  executor  (6). 
But  where  the  devisee  of  the  real  estate  was  also  executor^ 
the  land  was  held  charged  with  a  deficiency  caused  by 
his  default  (c). 

The  real  and  personal  estate  may  be  charged  with  the 
payment  of  pecuniary  legacies  rateably  by  a  sufficient 
expression  of  intention  to  that  effect  in  the  will ;  as  by 
the  testator  creating  a  mixed  fund  of  the  real  and  per- 
sonal estate  out  of  which  the  legacies  are  directed  to  be 
paid  (d). 

A  pecuniary  legacy  may  be  charged  upon  real  estate 
exclusively ;  for  it  has  no  existence  but  by  the  will  and 
must  come  out  of  the  fund  the  testator  points  out,  unlike 
debts  which  have  a  separate  and  independent  claim  by 
operation  of  law  (e).  Thus  the  devise  of  an  estate  upon 
trust  to  pay  a  certain  sum  to  a  person,  or  to  pay  certain 
legacies,  charges  such  legacies  exclusively  upon  that 
estate  (/).  So,  a  direction  that  legacies  shall  be  psid  (mt 
of  a  certain  estate,  or  out  of  the  real  estate  generally,  as 
distinguished  from  a  charge  of  the  legacies  upon  the  real 
estate,  creates  an  exclusive  charge  {g). 


debts.  The  above  is  an  application 
of  the  principle  of  marshalling  assets, 
see  2  W.  &  T.  L.  C.  83,  notes  to 
Aldrich  Y.  Cooper^  and  see  post, 
Chap.  II.  Sect.  VI. 

(a)  DavieM t.  Aahford^  15  Sim.  42 ; 
see  Poole  t.  HeroHy  42  L.  J.  C.  848. 

{b)  Kichardaon  v.  Morton,  L.  B. 
13  Eq.  123 ;  41  L.  J.  C.  8. 

(o)  Howard  v.  Chaffer,  2  D.  &  8. 
286  ;  82  L.  J.  C.  686. 

(</)   See  ante,  p.  267 ;    Allan  v. 


aott,  L.  R.  7  Ch.  439 ;  41  L.  J.  C. 
671. 

(«)  See  per  Grant,  M.  B.,  6  Yes. 
57  i,  Brydgee  t.  Phillips ;  j>tfr  Shad- 
well,  V.  C,  11  Sim.  227,  Jones  r. 
Bruce. 

(J)  SpwrtxHiy  V.  Glynn,  9  Vee. 
483 ;    White  y.  VUty,  2  Buss.  484. 

{fj  Heath  r.  Heath,  2  P.  Wms. 
366 ;  Ameshury  t.  Brown,  1  Yes. 
sen.  482;  Lavies  v.  Aahford,  15 
Sim.  42. 
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The  natare  of  the  legacy  may  also  show  the  intention 
of  charging  it  exclusively  or  primarily  upon  the  real 
estate.  As  where  a  testator  charged  his  real  estate  with 
sums  for  his  children  and  directed  that  interest  should  be 
raised  out  of  the  real  estate  for  their  maintenance^  it  was 
held  that  the  sums  were  intended  to  be  raised  only  in  the 
same  manner  (a).  So  a  bequest  of  an  annuity  charged 
upon  an  estate  with  a  power  of  distress^  was  held  to 
charge  the  land  primarily,  if  not  exclusively  (&). 

A  general  charge  of  pecuniary  legacies  on  the  real  as  against 
estate  is  presumed  not  to  be  intended  to  extend  to  land 
specifically  devised  (c).  But  where  a  charge  is  made  of 
debts  and  legacies  combined,  the  same  general  terms  will 
charge  both  upon  all  the  real  estate,  including  estates 
specifically  devised  {d). 

Where  legacies  are  given  generally  and  followed  by  a  charge  of 
gift  of  the  residue  of  the  real  and  personal  estate,  the  ^m^oi 
legacies  are  taken  to  be  charged  upon  the  real  and 
personal  estate  as  one  fund  (e) .  But  where  there  is  also 
a  specific  devise  of  real  estate,  the  residue,  as  to  the  real 
estate,  may  be  intended  with  reference  to  such  devise, 
and  only  as  to  the  personal  estate  with  reference  to  the 
legacies  (/). 


An  equitable  charge  upon  land  carries  interest  at  the  interest  upon 
rate  of  four  j^er  c&fd,,  fn  the  absence  of  any  special  trust  ®^** 
or  direction   concerning  interest  {g) : — ^as  a  deposit  or 


(a)  Jones  y.  Bruce,  11  Sim.  221. 

\h)  Pooh  y.  Heron,  42  L.  J.  C.  848. 

(c)  Hawkins  on  Wills,  296; 
Spong  T.  Sptmg,  3  Bligh.  N.  S.  84 ; 
Conron  y.  Conron,  7  H.  L.  C.  168. 
See  ante,  p.  266' 

(cQ  MaskeU  y.  FarringUm,  3  D. 
J.  &  S.  338 ;  see  Moimmx  y.  Chreener, 
L.  B.  14  £q.  466 ;  but  the  debts 
will  take  priority,  2  W.  &  T.  L. 
C.  119,  notes  to  SiUk  y.  Prime, 

(e)  Hawkins  on  Wills,  294; 
Mirehoute  y.  Scaife,  2  M.  &  Cr. 
695 ;  OrevUle  y.  Browne^  7  H.  L. 
C.  689 ;  Peacock  y.  Peacock,  34  L. 


I 


J.  C.  316 ;  Oaingford  y.  Dunn,  L. 
B.  17  £q.  406 ;  43  L.  J.  C.  403, 
where  the  charge  was  extended  to 
ropertj,  oyer  which  the  testator 
ad  a  power  of  appointment  as 
being  included  in  the  residue. 

(/)  See  Caeile  y.  OUlet,  L.  B. 
16  Eq.  630. 

(ff)  In  the  case  of  a  breach  of 
trust,  the  trustee  would  be  charged 
with  interest  at  the  rate  of  fiye  per 
cent.  Lewin  on  Trusts,  254,  4th 
ed. ;  and  see /i«r  L.  Cairns,  L.  B.  6 
H.  L.  209,  Imperial  Merc,  Credit 
y.  Coleman,     A  trustee   must  ac- 
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Interest  upon 
debts. 


Intereet  upon 
legacies. 


instalmenb  of  purchase  money  paid  under  a  contract  of 
sale^  after  def^alt  in  the  vendor  or  rescission  on  account 
of  fraud  or  mistake^  for  which  therefore  the  purchaser 
acquires  a  lien  upon  the  land  {a) ; — an  equitable  mortgage 
by  deposit  of  deeds  to  secure  a  debt  not  bearing  in- 
terest (6) ;— costs  ordered  by  the  court  to  stand  charged 
upon  certain  property  (c). 

A  charge  or  trust  for  payment  of  debts  presumptively 
includes  such  amount  of  interest  as  the  debts  bear  at  the 
rate  contracted  for^  both  interest  due  and  interest  accru- 
ing due  up  to  the  time  of  payment.  And  it  seems  that 
a  debt  not  bearing  interest  by  being  charged  upon  land^ 
will  prima  fade  carry  interest  from  the  time  of  the 
charge  vesting  in  the  creditor  (d).  Upon  debts  arising 
from  ordinary  commercial  and  money  transactions  the 
Court  of  Chancery  allows  interest  at  five  per  cent,  {e) . 

A  pecuniary  legacy  given  in  general  terms^  without 
any  time  fixed  for  payment^  if  charged  immediately  upon 
land^  carries  interest  from  the  death  of  the  testator ;  but 
if  charged  by  a  trust  for  sale^  or  as  charging  the  personal 
estate,  it  is  not^  in  general,  payable,  and  therefore  does  not 
carry  interest,  until  a  year  after  the  death. — A  legacy  pay- 
able at  a  fixed  time  carries  interest  from  the  time  of  pay- 
ment only,  unless  expressly  payable  with  interest  (/). 


count  for  all  the  profits  actually 
made  out  of  the  trust  funds.  See 
ante^  p.  160. 

(a)  Rose  v.  WaUon,  10  H.  L.  C. 
672  ;  83  L.  J.  C.  385  ;  Torrance  ▼. 
BoUon,  L.  B.  14  £q.  124 ;  41  L. 
J.  G.  643 ;  wot  posit  p.  305. 

(h)  Re  Kerr's  PoUcy,  L.  R.  8  Eq. 
831 :  38  L.  J.  G.  539,  but  decided 
on  the  ground  "that  a  deposit  of 
deeds  to  secure  a  loan  is  to  be  con- 
sidered as  an  agreement  to  execute 
a  mortgage  with  interest."  See  MeU 
ler  T.  Wood,  1  Keen  16. 

(ff)  Lippard  r.  JUoketts,  L.  R.  14 
Eq.  291 ;  41  L.  J.  0.  595.  "When 
the  Gourt  has  once  decided  that 
there  is  a  charge,  the  sum  charged 
must  bear  interest."    lb. 


(d)  See  Lewin  on  Trusts,  862, 
4th  ed. ;  2  Spence,  Eq.  Jur.  855. 
As  to  interest  on  portions  see  ib. 
409.  All  debts  carry  interest  firom 
the  date  of  the  decree  or  order  for 
payment  out  of  assets.  Seton  on 
Decrees,  50, 147,  2nd  ed.  A  judg- 
ment debt  carries  interest  at  the 
rate  of  four  per  cent.  1  &  2  Vict. 
c.  110,  s.  17. 

(e)  See  re  Beulah  Park  Estate, 
L.  B.  15  £q.  43  ;  Alison's  Cctse,  L. 
R.  15  Eq.  894 ;  Earl  of  Aylesford 
T.  Morris,  L.  R.  8  Gh.  484;  Pinch 
T.  Peseott,  L.  R.  17  Eq.  554;  HiU 
T.  Staffordshire  Ry.  Oo.  L.  R.  18  Eq. 
154, 171 ;  43  L.  J.  G.  556. 

(/)  2  W.  &  T.  L.  G.  283,  Srd 
ed.,  notes  to  AshUmrner  r.  Maegwire^ 
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A  legacy  to  an  infant  child  of  the  testator^  though 
ftitnre  or  contingent^  is  held  to  cany  interest  from  the 
deaths  in  favour  of  maintenance ;  and  so  also  if  a  future 
or  contingent  legacy  be  given  to  an  infant  with  an  express 
trust  for  maintenance^  though  not  a  child  of  the 
testator  (a). — A  specific  legacy  carries  all  the  interest  or 
dividends  acti;ially  accruing  upon  it  from  the  death  of  the 
testator  (b). 


Charges  on  land  are  regulated^  as  to  the  person  to  Power  to  raise 
raise  them  and  as  to  the  mode  of  raising  them^  by  the 
provisions  of  the  instrument  creating  the  charges ;  or,  in 
the  absence  or  failure  of  such  provisions,  they  are  left  to 
the  remedies  given  by  the  Court  of  Chancery. 

Charges  created  by  will,  without  any  express  pro-  statutory  power 
vision  in  the  will  for  raising  them,  are  now  regulated  by 
the  statute  22  &  23  Vict.  c.  35,  the  Trustee  Relief  Act. 
By  section  14,  it  is  enacted  that  ''  where  by  any  will 
which  shall  come  into  operation  after  the  passing  of  this 
Act  (13th  August,  1859),  a  testator  shall  have  charged  his 
real  estate  with  the  payment  of  his  debts  or  of  any 
legacy  or  other  specific  sum  of  money,  and  shall  have 
devised  the  estate  so  charged  to  any  trustee  for  the 
whole  of  his  estate  or  interest  therein,  and  shall  not 
have  made  any  express  provision  for  the  raising  of 
such  debt,  legacy  or  sum  of  money  out  of  such  estate. 


where  see  aa  to  the  time  of  payment 
of  legacies  and  interest.  The  rule  is 
that  executors  haye  a  year  to  inquire 
into  the  liabilities  of  the  testator's 
estate  and  to  pay  the  debts  and 
legacies;  though  it  might  happen 
that  they  would  be  responsible  for 
not  distributing  or  investing  before 
that  period.  Johmton  y.  Newton, 
11  Hare  160;  22  L.  J.  G.  1089. 
The  same  rule  applies  with  a  trust  for 
sale.  Twmer  t.  Bv4ik,  43  L.  J.  C.  588. 
As  between  a  tenant  for  life  and  re- 
mainderman of  a  fund  charged  with 
debts  *'  the  executors  will  be  taken 
by  the  court  as  having  applied  in 


payment  such  a  portion  as  together 
with  the  income  of  that  portion  for 
one  year  was  necessary  for  the  pay- 
ment of  the  debts."  Allhusen  v. 
WhUUll,  L.  R.  4  Eq.  295 ;  36  L. 
J.  C.  929.  Kotwithstandhig  the 
actual  rate  of  income  be  much  higher 
than  the  interest  payable  on  the 
debts.  Lambert  y.  Lambert^  L.  R. 
16  Eq.  320 ;  43  L.  J.  0. 106. 

(a)  2  W.  &  T.  L.  C.  p.  286 ;  re 
Richards,  L.  B.  8  £q.  119 ;  Chidgey 
y.  Whitby,  41  L.  J.  0.  699. 

(6)  2  W.  k  T.  L.  C.  283  ;  Daviet 
y.  Fowler,  L.  B.  16  Eq.  308;  48 
L.  J.  C.  90. 
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it  sliall  be  lawful  for  the  said  devisee  or  devisees  in 
trusty  notwithstanding  any  trusts  actually  declared  by 
the  testator^  to  raise  such  debts^  legacy  or  money  by  a 
sale  and  absolute  disposition — or  by  a  mortgage  of  the 


}f 


same. 

By  section  15^  the  same  powers  are  exteuded  to  all 
persons  in  whom  the  estate  devised  shall  for  the  time 
being  be  vested  by  survivorship,  descent,  or  devise,  or 
to  any  persons  appointed  under  the  will  or  by  the  court 
to  succeed  to  the  trusteeship  vested  in  such  devisee  in 
trust, 
orinezeoator.  By  soction  16,  ^^  If  any  testator  who  shall  have  created 
such  charge  shall  not  have  devised  the  hereditaments 
charged  in  such  terms  as  that  his  whole  estate  and 
interest  therein  shall  become  vested  in  any  trustees,  the 
executors  for  the  time  being  named  in  such  will  (if  any) 
shall  have  the  same  or  the  like  power  of  raising  the 
said  moneys  as  is  hereinbefore  vested  in  the  devisees  in 
trust  of  the  said  hereditaments,  and  such  power  shall 
from  time  to  time  devolve  to  and  become  vested  in  the 
person  or  persons  (if  any)  in  whom  the  executorship  shall 
for  the  time  being  be  vested.'' 

'  This  statute  has  removed  some  doubts  and  difficulties 
concerning  the  power  to  raise  charges  by  wiU,  which 
may  still  aflTect  wills  which  came  into  operation  before 
the  passing  of  the  Act.  As  to  such  wills,  it  appears  that 
a  direction  that  executors  shall  sell  the  land,  or  that  the 
land  shall  be  sold  and  the  proceeds  distributed  by  the 
executors,  was  held  to  vest  a  power  to  sell  in  the  execu- 
tors {a) ;  but  where  there  is  a  general  charge  of  debts 
upon  real  estate,  without  any  reference  to  the  person 
intended  to  raise  the  charge,  the  question  in  whom  the 
power  is  vested  appears  to  have  been  left  in  some 
doubt  (6).     Where  a  testator  directed  in  general  terms 

(a)  Sugden  on  Powers,  115-118,  the  conclusion  drawn  from  the  oases 

8th  eid.  is  thus  stated  : — "  that  where  there 

(ft)  See  notes  to  Elliot  r.  Merri^  is  a  general  charge  of  debts  upon 

man^  1  W.  &  T.  L.  G.  79-86,  where  real  estate,  the  executors  have  in 


In  wiUa  before 
the  Act 
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that  his  debts  should  be  paid  and  afterwards  devised  a 
specific  estate  to  a  devisee  charged  with  debts^  it  was 
held  that  the  devise  superseded  the  general  charge,  and 
that  the  devisee  could  give  a  good  title  and  a  good  dis- 
charge to  a  mortgagee  without  the  executors  joining  (a) . 


nuae 


A  general  charge  upon  land  or  a  trust  to  raise  money^  power  to 
not  prescribing  any  particular  mode  of  raising  it,  in  ^^^^^ 
general,  authorises  a  sale.  And  ^^  a  power  to  sell  im- 
plies a  power  to  mortgage,  which  is  a  conditional  sale ; 
for  it  would  be  most  injurious  to  the  owners  of  estates 
charged,  if  the  trustee  could  effect  the  object  of  his  trust 
only  by  selling  the  estate''  (6).  A  power  to  mortgage 
imports  a  mortgage  with  a  power  of  sale  (c).  But  a 
trust  requiring  an  absolute  sale  and  conversion  of  the 
property,  and  not  merely  the  raising  of  a  charge,  does 
not  authorise  a  mortgage  {d). 

A  charge  upon  or  trust  to  raise  money  by  ''  the  rents  bj  rents  Md 
and  profits ''  of  land    is  not,  in  general,  restricted  to  ^^ 
the  annual  rents  and  profits,  and  will  authorise  a  sale 
or  mortgage  of  the  land  (a).     A  trust  to  raise  a  charge 


eguUy  an  implied  power  to  sell  it, 
and  they  alone  can  give  a  valid  re- 
ceipt for  the  purchase  money ;  but 
as  they  do  not  take  by  implication 
a  legal  power  to  sell,  and  cannot 
therefore  convey  the  legal  estate, 
{Doe  V.  Sughes^  6  Ex.  228,)  the 
persons  in  whom  it  is  vested  (if  it 
be  not  already  in  the  executors  by 
derise  or  otherwise)  must  concur 
with  them  in  the  conveyance." 

(a)  Corner  v.  CarUoright,  L.  B. 
8  Oh.  971. 

{h)  Per  Cottenham,  L.  C,  4  M. 
&  Or.  268,  BcUl  v.  ffarrie. 

(o)  OruUtshani  v.  Ihtffln,  41  L. 
J.  C.  317. 

{d)  8tr<mghm  v.  AnHey,  1  D.  M. 
&  G.  635 ;  22  L.  J.  G.  130. 

{e)  *'  In  general,  where  money  is 
directed  to  be  raised  by  rents  and 
profits,  unless  there  are  other  words 
to  restrain  the  meaning  and  to  con- 


fine them  to  the  receipts  of  the  rents 
as  profits  as  they  accrue,  the  Court 
in  order  to  obtam  the  end  intended 
by  raising  the  money,  has  by  a  libe- 
ral construction  of  these  words, 
taken  them  to  amount  to  a  direc- 
tion to  sell,  and  as  a  devise  of  the 
rents  and  profits  will  at  law  pass 
the  land,  the  raising  by  rents  and 
profits  is  the  same  as  raising  by 
sale."  Per  Hardwicke,  L.  C,  1  Atk. 
506,  Chreen  v.  Belcher ;  Ambl.  96, 
CHhson  V.  Rogers ;  Allan  v.  Back- 
house^  2  y.  &  6.  65  ;  and  see  per 
Eldon,  L.  C,  1  Mer.  232,  Bootle  v. 
Blundell.  **  By  a  grant  of  the  profits 
of  land  at  law  the  whole  land  doth 
pass,  for  what  is  the  land  but  the 
profits."  Co.  Lit.  4  h.  So  a  devise 
of  "  the  rents  and  profits  "  of  land 
is  equivalent  to  a  devise  of  the  land 
itself.  2  Jarman  on  Wills,  634; 
^awkins  on  Wills,  120. 
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Chsr^rei  of 
Annuities. 


oat  of  rents  and  profits  by  leasing  for  lives  at  the 
accustomed  rent  was  held  to  be  restricted  to  that  mode 
of  raising  the  charge  and  not  to  authorise  a  sale  or 
mortgage  (a). 

Where  an  annuity  is  charged  upon  land,  with  legal 
powers  of  distress  and  entry,  the'  Court  of  Chancery  wiU 
not  in  general  give  the  additional  remedies  of  a  sale  or 
mortgage  or  the  appointment  of  a  receiver  ;  the  annui- 
tant may  distrain,  or  may  enter  and  take  the  rents  and 
profits  until  the  arrears  are  satisfied  (b).  But  if  the 
land  be  insufficient,  or  where  the  land  is  not  in  settle- 
ment, it  seems  that  a  sale  may  be  decreed  (c). 

An  annuity  may  be  charged  generally  upon  the  land, 
or  upon  the  annual  profits  only,  without  resort  to  the 
land ;  also  in  the  latter  case  it  may  be  charged  upon  the 
profits  of  the  current  year  only,  without  any  continuing 
charge  for  arrears,  or  arrears  may  also  continue  charged 
upon  the  annual  profits.  The  incidence  of  the  charge 
in  these  respects  depends  upon  the  construction  of  the 
instrument  creating  the  annuity,  and  the  remedies 
against  the  land  are  restricted  accordingly  {d). 


Power  to  difl- 
ohargebj  re- 
ceipt. 


The  persons  entitled  to  charges  on  land  or  the  money 
to  be  raised  under  trusts  for  sale  are  the  equitable 
owners  of  the  land  pro  tanto ;  and  therefore,  as  a  general 
rule,  they  alone  are  empowered  to  give  receipts  for  the 
money  and  discharge  the  land,  though  the  trustee  as  the 
legal  owner  may  convey  the  legal  estate.  Consequently, 
a  purchaser  of  land  subject  to  charges  must  pay  the 


(a)  Ivy  V.  QUheH,  2  P.  Wms.  13 ; 
MUU  T.  Banka^  3  P.  Wms.  1 ;  and 
see  88  to  the  restricted  construction 
of  a  charge  on  profits,  Wilton  t. 
HallUey,  1  Russ.  and  M.  690; 
Playters  y,  Abbott,  2  M.  &  K.  110. 

{b)  Graves  v.  Biekaf  11  Sim.  651 ; 
Sollofy  V.  Leaver,  L.  B.  9  Kq.  22 ; 
40  L.  J.  0.  398 ;  Taylor  t.  Taylor, 
L.  B.  17  Eq.  325 ;  48  L.  J.  C.  314. 
^eUey  y,  KeUey^  L.   B.   17   Kq. 


495. 

(e)  Morton  v.  Hall,  L.  B.  17  Kq. 
437 ;  CupU  t.  Jackson,  13  Price, 
721,  expli^ined  iu  Graves  t.  Sicks, 
11  Sim.  564. 

(d)  See  notes  to  Ashbumer  y. 
Macguire,  2  W.  &  T.  L.  G.  262  ; 
Birch  T.  Sherratt,  L.  B.  2  Eq.  644 ; 
36  L.  J.  G.  925 ;  Booth  y.  Coultony 
L.  B.  5  Gh.  684 ;  39  L.  J.  G.  622; 
Taylor  y.  Ikiylor,  supra. 
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parchase  money  to  the  persons  entitled  to  the  charges^  or 
see  that  it  is  rightly  applied  in  paying  them ;  otherwise 
the  land  may  remain  subject  to  the  charges  in  his 
hand  (a). 

Bnt  the  trust  creating  the  charge  may  expressly  EzpreM. 
or  impliedly  empower  the  trustee  to  give  receipts 
to  the  purchaser^  which  shall  relieve  him  from  seeing 
to  the  application  of  the  money ;  and  an  express  clause 
to  that  effect  is  commonly  inserted  in  trusts  conferring 
powers  to  raise  money  by  sale  or  mortgage  (J). 

The  power  to  give  receipts,  if  no  express  power  beimpUedin 
given,  may  be  implied  from  the  purpose  of  the  trust  or  SebSf*  ^^ 
charge  according  to  the  following  rules : — If  the  trust 
or  charge  be  created  for  the  payment  of  debts  generally, 
a  purchaser  is  not  bound  to  see  that  the  purchase  money 
is  rightly  applied ;  by  reason  of  the  indefinite  nature  of 
the  trust  or  charge,  which  the  purchaser  is  unable  to 
ascertain  (c). 

If  the  trust  or  charge  be  for  the  payment  of  specified  charieetopAj 
or  scheduled  debts  to  certain  creditors,  the  general  rule  •^^•^^^^•' 
prevails,  and   the   purchaser   is  bound  to  see  that  the 
money  is  rightly  applied  (d).    And  so  also  if  the  trust  or  oriegadM. 
charge    be    for    the    payment    of   legacies    to    certain 
persons  {e). 

If  the  trust  or  charge  be  for  the  payment  of  debts  and  charge  to  pay 
legacies,  the  purchaser  is  not  bound  to  see  to  the  applica-  legacies, 
tion  of  the  purchase  money,  for  the  debts  are  indefinite 
and  take  priority  of  the  legacies.  And  it  seems  that  it 
is  not  material  in  such  case  that  the  purchaser  knows  that 
there  are  no  debts,  or  that  all  the  debbs  have  been  paid, 
leaving  the  legacies  as  the  only  charge ;  for  the  implied 


(a)  See  atUe,  p.  143 ;  notes  to  ▼.  Harris^  4  M.  &  Gr.  264  \  Lewin 

EUiot  ▼.  Merriman,  1  W.  &  T.  L.  on  TroBtees,  812,  4ith  ed. 

0.  58  ;  2  Spence,  Eq.  Jur.  880.  (<Q  1  W.  &  T.  L.  C.  68,  notes  to 

ifi)  lb, ;  see  ante^  p.  146.  EUiot  y.  Merriman ;  Lewin,  813. 

(c)  Elliot  V.  Merriman,  1.  W,  &  {e)  lb. ;  per  Lyndhurat,  L.  C,  3 

T.  L.  C.  61 }  notes  lb,  p.  68 ;  Ball  M.  &  K.  630,  Johnson  v.  Kennet, 

t2 
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Effeot  of  3  &  4 
Wm,  IV.  0. 104. 


not  Mcertsined. 


power  to  give  receipts  arises  npon  the  construction  of  the 
will^  independently  of  the  circumstances  {a). 

The  statute  3  &  4  WiU.  IV.  c.  104,  making  the  real 
estate  of  a  deceased  person  assets  for  the  payment  of  all 
his  debts  as  against  the  heir  or  devisee,  does  not  create  a 
charge  of  the  debts  upon  the  land,  so  as  to  exempt  a 
purchaser  from  seeing  to  the  application  of  his  purchase 
money  in  payment  of  legacies  or  other  specific  charges  {h). 
saioforpoipoMa  If  the  trust  dirccts  an  immediate  sale  for  purposes  not 
immediately  ascertainable,  there  is  an  implied  power  in 
the  trustee  to  give  receipts,  and  which  is  independent  of 
subsequent  events  (c).  So  where  the  proceeds  of  the 
sale  are  payable  to  in&nts  who  are  not  capable  of  signing 
receipts  {d).  So  where  it  is  required  that  the  trustees 
should  hold  the  proceeds  for  the  purposes  of  the  trust  (a); 
or  should  re-invest  the  proceeds  (/). 

In  all  cases,  though  there  be  a  power  in  the  trustees 
selling  the  land  to  give  receipts  to  the  purchaser,  if  the 
purchaser  have  notice  that  the  sale  is  made  improperly  or 
for  the  purpose  of  misapplying  the  money,  he  may 
become  chargeable  as  participating  in  the  breach  of 
trust  ig). 

Executors  take  the  personal  estate  of  the  testator, 
including  the  leaseholds  and  chattels  real,  virtute  officii^ 
with  an  absolute  power  of  sale  or  mortgage  for  the  pay- 
ment of  debts  and  the  general  purposes  of  the  will;  and 


Notice  of  brettch 
of  tmat. 


Power  in  exeoa- 
ton  to  gitB  re- 
eeipts. 


(a)  1  W.  &  T.  L.  0.  59-64; 
Johnson  ▼.  Kennet,  8  M.  &  £.  624; 
Forbes  v.  Peacock,  1  Phill.  Vl7; 
Eland  v.  Eland,  4  M.  &  Cr.  420 ; 
Paffc  T.  Adam,  4  Beav.  269,  the 
same  rule  applies  if  the  legacies  are 
ID  the  form  of  annuities  ;  StroughUl 
Y.Antiey,  1  D.  M.  &  G.  635 ;  22  L. 
J.  C.  130 ;  but  see  per  Kinderslej, 
V.  C,  in  Howard  v.  Chaffer,  2  Dr. 
&  S.  236  ;  82  L.  J.  G.  701,  as  to  the 
elTect  of  notice  of  payment  of  the 
deblB. 

(h)  See  Rom  ▼.  Som,  2  S.  &  S. 
^ ;  and  see  aiUs,  p.  264. 


(e)  Balfour  t.  WeUand,  16  Yes. 
151 ;  Lewin,  310. 

((Q  Sowarsby  ▼.  Lacff,  4  Madd. 
142  ;  Lavender  t.  Stanton,  6  Madd. 
46  ;  dlUer  if  not  payable  until  ma- 
jority, Dickenson  t.  Dickenson,  3 
Bro.  0.  C.  19. 

(e)  Doran  y.  Wiltshire,  3  Swanst. 
699. 

if)  Lock  T.  Lomas,  5  De  G.  &  S. 
329  ;  21  L.  J.  C.  503. 

(g)  StroughUl  y.  Anstey,  supra  ; 
Soward  y.  Chaff'er,  supra ;  Dance 
y.  Goldingham,  L.  R.  8  Ch.  902  ;  42 
L.  J.  C,  777  'f  aQd  e^  ante,  p.  146. 
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a  purchaser  or  mortgagee  from  the  executor  is  not  bound 

to  see  to  the  application  of  the  money  {a).    But  if  the  Notice  that  uie 

sale  or  mortgage  is  a  fi*aud  upon  the  estate^  or  made  for 

the  purpose  of  misapplying  the  money,  to  the  knowledge 

of  the  purchaser  or  mortgagee^  as  a  sale  or  mortgage  to 

a  creditor  of  the  executor  for  his  own  debt,  the  person  so 

acquiring  the  assets  will  be  chargeable  with  the  full  value 

to  the  creditors  and  legatees  (b), 

A  general  power  of  giving  receipts  in  discharge  is  now  statatory  power 
vested  in  trustees  by  statute,  thereby  supplying  the  want    ** 
of  an  express  receipt  clause  in  the  instrument  creating 
the  charge  or  trust.    The  statute  23  &  24  Vict.  c.  145 
(Lord  Cranworth's  Act)  s.  29,  enacts  that  "  the  receipts  statutory  pow« 

.  .   .  '  ^  ^      intruatoetogive 

m  wntmg  of  any  trustees  or  trustee,  for  any  money  pay-  reo«pt. 
able  to  them  or  him  by  reason  or  in  exercise  of  any  trusts 
or  powers  reposed  or  vested  in  them  or  him,  shall  be 
sufficient  discharges  for  the  money  therein  expressed  to 
be  received,  and  shall  effectually  exonerate  the  persons 
paying  such  money  from  seeing  to  the  application  thereof, 
or  from  being  answerable  for  any  loss  or  misapplication 
thereof." 

The  power  thereby  conferred  may  be  varied  or  altogether 
excluded  by  the  terms  of  the  instrument.  And  it  extends 
.only  to  persons  entitled  or  acting  under  a  deed,  will  or 
other  instrument  executed  after  the  passing  of  the  act  (c). 
A  like  power  to  discharge  by  receipts  was  given  by  the 
22  &  23  Vict.  c.  35,  s.  23,  but  not  in  such  general  terms. 

(a)  Notes  to  EUiot  t.  Jfammafi,  9fm^  7  Tee.  162 ;  McLeod  t.  i^nim* 

SQpra,  p.  78 ;  Lewin,  p.  829.  mond^  17  Yes.  162 ;  1  Cox,  146. 

(5)  lb.  I  Lewin,  881 ;  8ooU  r.         (c)  Sections  82, 34 ;  see  onfo,  p. 

l^ler,  a  Dick.  726 ;  HUl  t.  Simp^  146. 
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§   4.      MOBTOAGES. 

Mortgago  by  conveyance  with  proviso  for  redemption — redemp- 
tion— foreclosure — power  of  sal^ — covenant  to  pay  debt  and 
interest. 

Mortgage  by  conveyance  upon  trust  for  sale. 

Equity  of  redemption  of  mortgage  in  fee — of  mortgage  of  term 
of  years — special  reservation  of  in  mortgage  deed — surplus 
proceeds  of  sale  under  the  mortgage. 

Liability  of  the  personal  estate  for  the  mortgage  debt — ^Locke 
King's  Act  making  the  land  primarily  liable — Act  to  explain 
"  contrary  intention  "  in  will. 

Mortgagor  in  possession  at  law — tenant  under  mortgagor — rede- 
mise to  mortgagor — distress  for  rent  or  interest. 

Chaige  of  mortgagee  for  the  debt — legal  estate  of  the  mortgagee 
—devise  by  mortgagee— transfer  of  legal  estate  by  vesting 
order — by  personal  representative  of  mortgagee. 

Mortgagee  in  possession  bound  to  account — annual  rests — costs  of 
repair,  etc. — insurance. 

Distinction  between  a  mortgagee  and  a  trustee. 

Equitable  mortgage  by  deposit  of  deeds —agreement  as  to  the 
deposit — remedy  of  equitable  mortgagee. 

Equitable  mortgage  by  agreement  without  deposit. 

Mortgage  of  copyholds— of  leaseholds— of  equitable  estates  and 
interests — ^notice  to  the  trustee. 

Mortgage  bj.  A  mortgage  is  a  charge  upon  land  created  for 
mrlMfOT  ral  the  secority  of  money  lent.  The  ordinary  form  of  a 
*™^  ^  mortgage  is  by  an  absolute  <5onveyance  at  law  to  the 
mortgagee ;  subject  to  an  express  proviso  for  redemption, 
being  in  effect  a  declaration  of  trusty  that  upon  payment 
of  the  debt  and  interest  at  an  appointed  day^  the  mort- 
gagee shall  reconvey  to  the  mortgagor  (a). 

B«d«niption.  The  mortgagor  is  not  restricted  in  redemption  by  the 

express  terms  of  the  proviso.    The  time  therein  appointed 

(a)  See  Butler's  note  (1)  to  Co.  conveyance  upon  condition  at  oom- 

Lit.  206  a ;  Hayes  on  Convey,  v.  mon  Jaw,  and  the  equity  of  reden^- 

2,  p.  119,  n  (109),  5th  ed.    As  to  tion  arising    after    forfeiture,    see 

the  earlier  form  of  a  mortgage  by  awte^  p.  282. 
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for  payment  is  not  considered  in  equity  as  being  material 
or^  as  it  is  said^  of  the  essence  of  the  contract^  further 
than  as  fixing  a  day  before  which  the  money  is  not  due  or 
payable ;  and  redemption  may  be  made  and  a  reconvey- 
ance demanded  at  any  time  afterwards.  For  it  is  a 
principle  of  equity  that  a  mortgage  cannot  by  any  terms 
of  agreement  therein  be  made  irredeemable  (a) ;  and  parol 
evidence  is  admissible  to  show  that  a  conveyance  was  in- 
tended as  a  security  only  (6). 

But  if  the  mortgagor  allow  the  time  appointed  for  Notice  ton. 
payment  to  pass^  he  must  give  six  months'  notice  before 
he  can  redeem ;  and  if  he  do  not  then  exercise  his  right, 
he  must  renew  the  notice  ;  or  he  may  pay  six  months'  in- 
terest in  lieu  of  notice  (c).  But  a  mortgagee  suing  for 
payment  of  the  debt  dispenses  with  notice,  and  is  not 
entitled  to  any  interest  in  lieu  of  it  {d). 

If  the  mortgagee  refuse  the  tender  of  payment  at  the  Mortgagee  re- 
expiration  of  the  notice,  the  amount  tendered  being  suffi-  lubuf  fOT^owts 
cient,  he  will  be  liable  for  the  costs  of  a  suit  for  re-  °  '  *"^  ^"' 
demption  (e). 

If  an  action  be  brought  by  the  mortgagee  for  the  debt  B«demptioiiat 
or  an  action  of  ejectment  for  the  land,  the  Courts  of  "^^y**^'*'®- 
common  law  have  a  summary  jurisdiction  by  statute  to 
stay  proceedings  and  compel  a  reconveyance,  on  payment 
of  the  principal,  interest,  and  costs  (/) . — By  the  Supreme 
Court  of  Judicature  Act,  36  &  37  Vict.  c.  66,  s.  24,  the 
courts  thereby  constituted  will  have  full  power  to  give 
effect  to  every  equitable  ground  of  relief  or  defence  to 


(a)  Hofoard  ▼.  Harris^  1  Vem. 
190j  2  W.  &  T.  L.  0.  947;  per 
Eldon,  L.  C,  7  Yes.  273  in  Seton  ▼. 
Slade'^  see  WUUams  y.  Owen,  5  My. 
k  Cr.  808. 

(5)  See  ofile,  p.  183 1  and  see 
Coote  on  Mortgages,  ch.  iii.  3rd 
ed. 

(c)  Day  T.  Day^  81  Bear.  270 ; 
81  L.  J.  G.  806 ;  see  CnUkshank  T. 
Dujin,  41  L.  J.  C.  817,  820. 

(d)  LetU  T.  Hutching^  L.  B.  18 
Eq.  176. 


(e)  Harmer  r.  Priestly,  16  Bear. 
569;  22  L.  J.  C.  1041.  As  to 
tender  by  a  stranger  or  by  a  person 
having  a  partial  interest  only  in  the 
equity  of  redemption,  see  Fearoe  ▼. 
Morris,  L.  B.  8  £q.  217 ;  5  Ch. 
227  ;  89  L.  J.  C.  842. 

(/)  7  Geo.  n.  c.  20;  0.  L.  P. 
Act,  1852, 15  &  16  Vict.  c.  76,  s. 
219;  see  Day's  Common  Law 
Proced.  Acts.  Bowrton  y.  WiUiams, 
L.  B.  9  Eq.  297 ;  5  Ch.  665  ;  89  L. 
J.  C.  800. 


Faradorare. 


Charm  reaHied 
bj  Mue,  not 
forwdonin. 
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which  the  mortgagor  may  be  entitled  against  the  claim  of 
the  mortgagee. 

The  mortgagee^  on  the  other  hand^  after  default  in 
payment  may  file  a  bill  of  foi^closure,  under  which  it  may 
be  decreed  that  an  account  be  taken  of  what  is  due  to 
him  for  principal^  interest  and  costs^  and  that  in  default 
of  payment  within  six  months  the  mortgagor  be  foreclosed 
or  barred  of  his  equity  of  redemption ;  and  upon  default 
in  payment  under  such  decree  the  mortgagee  may  obtain 
a  final  order  of  foreclosure^  and  his  title  is  then  complete 
in  equity  as  well  as  at  law  (a) . 

^'  If  there  is  a  charge  aimplicUer^  and  not  a  mortgage^ 
or  an  agreement  for  a  mortgage,  then  the  right  of  the 
parties  having  such  a  charge  is  a  sale  and  not  fore- 
closure *'  (6) 


Power  of  Mie.  It  is  usual  in  a  mortgage  deed  to  give  to  the  mortgagee 
an  express  power  of  sale,  with  a  declaration  of  trust, 
as  to  the  proceeds,  to  pay  the  sum  due  for  debt,  interest 
and  costs,  and  as  to  the  surplus  for  the  mortgagor.  The 
power  of  sale  prevails  over  the  equity  of  redemption  and 
enables  the  mortgagee  to  make  a  good  title  to  a  purchaser 
in  equity,  as  well  as  under  his  legal  title,  without  pro- 
ceeding to  foreclose  or  any  other  application  to  the  court. 
It  is  therefore,  in  general,  a  more  convenient  remedy ; 
but  it  does  not  supersede  or  affect  the  remedy  of  fore- 
closure  (c).  A  power  to  mortgage  imports  a  mortgage 
with  a  power  of  sale  ((£). 

The  power  of  sale  is  usually  made  absolute  as  to  time 


(a)  Seton  on  Decrees,  187,  2d 
ed. ;  the  time  for  paymeDt  maj  be 
enlarged,  ib. }  2  W.  &  T.  L.  C. 
961,  in  notes  to  JELoward  ▼.  Sarrit ; 
the  title  bj  foreclosure  dates  irom 
the  final  order  and  not  from  the 
decree.  Thompson  t.  Grant,  4 
Madd.  488. 

(5)    Fer  Hatherley,  L.  C,  in 


Temumt  r.  Trenchard,  88  L.  J.  O. 
661 ;  L.  B.  4  Ch.  642  j  see  Mat- 
thewt  T.  Goodday^  81  L.  J.C.  282  } 
and  see  ante,  p.  273. 

(o)  Wayne  ▼.  ffanham,  9  Hare, 
62  )  20  L.  J.  C.  630. 

(<Q  Ckatoner'B  WiU,  L.  B.  8  £q. 
669  s  88  L.  J.  C.  726  ;  Cruikehank 
T.  DHffin,  41  L.  J.  0.  817. 
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and  circumstances^  and  it  is  expressly  provided  that  a 
parchaser  shall  not  be  bound  or  concerned  to  inquire  as 
to  the  necessity  or  propriety  of  its  exercise;  but  in  favour 
of  the  mortgagor  it  is  stipulated  that  it  shall  not  be 
exercised  unless  default  is  made  in  payment^  and  notice 
given  (a). — The  power  of  sale  is  usually  given  to  the 
executors  and  administrators  of  the  mortgagee  afler  his 
deaths  in  order  that  it  may  accompany  the  debt  which 
passes  to  them  as  being  personal  estate  (b) . 

The  statute  23  &  24  Vict.  c.  145^  (Lord  Cranworth's  statatory  power 
Act,)  s.  11,  enacts  that,  ''where  any  principal  money  is  ^ 
secured  or  charged  by  deed  on  any  hereditaments  of  any 
tenure,  or  on  any  interest  therein,  the  person  to  whom 
such  money  shall  for  the  time  being  be  payable,  shall  at 
any  time  after  the  expiration  of  one  year  from  the  time 
when  such  principal  money  shall  have  become  payable,  or 
after  any  interest  on  such  principal  money  shall  have  been 
in  arrear  for  six  months, — ^have  the  following  powers  to 
the  same  extent  (but  no  more)  as  if  they  had  been  in 
terms  conferred  by  the  person  creating  the  charge; 
namely,  1st.  A  power  to  sell  the  whole  or  any  part  of  the 
property  by  public  auction  or  private  contract,  subject  to 
any  reasonable  conditions  he  may  think  fit  to  make,  and 
to  rescind  or  vary  contracts  for  sale,  or  buy  in  and  re-sell 
the  property,  from  time  to  time  in  like  manner.^'  The 
enactment  gives  the  further  powers  of  insuring  the  pro- 
perty, and  of  appointing  a  receiver  of  the  rents  (c). 

The  powers  here  given  extend  only  to  "  mortgages  or 
charges  made  to  secure  money  advanced  or  to  be  advanced 
by  way  of  loan,  or  to  secure  an  existing  or  future  debts  " 
(Sect,  24).     The  deed  may  declare  that  they  shall  not 


(a)  Jenkins  r.  Jones,  2  Giff.  99 ;  (181),  6th  ed. ;  1  rrideaax  Cony. 

29  L.  J.  G.  493,  where  see  as  to  434,  7th  ed. 

the  effect  of  notice  to  a  purchaser  {b)  See  post,  p.  294. 

that  the  sale  was  irregular  or  op-  (e)  As  to  this  statutory  power  of 

pressiye,  and  see  further  as  to  the  sale,   see  1  Prideaux   Cony.   461» 

form  and  effect  of  the  power    of  7th  ed. 
sale,  2  Hayes  Cony.  140  n.  (180), 
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foreoloflore. 


take  effect,  or  may  vary  or  limit  such  powers  (Sect.  32). 
And  the  Act  extends  only  to  deeds  executed  after  the 
passing  of  the  Act  (Sect.  34) . 
Court  may  direct     By  the  statuto  15  &  16  Vict.  c.  86,  (to  amend  the 

a  sale  iutead  of  . 

practise  and  procedure  in  the  Court  of  Chancery,)  s.  48, 
it  is  enacted  that  '^  it  shall  be  lawful  for  the  Court  in  any 
suit  for  the  foreclosure  of  the  equity  of  redemption  in  any 
mortgaged  property,  upon  the  request  of  the  mortgagee, 
or  of  any  subsequent  incumbrancer,  or  of  the  mortgagor, 
or  any  person  claiming  under  them  respectively,  to  direct 
a  sale  of  such  property,  instead  of  a  foreclosure  of  such 
equity  of  redemption,  on  such  terms  as  the  Court  may 
think  fit  to  direct.'' — Before  this  enactment  the  Court  had 
jurisdiction  to  direct  a  sale  in  a  suit  for  foreclosure  under 
certain  special  circumstances  only  (a). 


CoTenanttopay      It  is  also  ususl  for  the  mortfifaGTor  to  covenant  in  the 

mortgage  debt.  o    o 

mortgage  deed  to  repay  the  money;  which  gives  the 
mortgagee  a  personal  remedy  by  action  and  constitutes 
the  loan  a  specialty  debt  (6). — ^A  covenant  to  secure  a 
loan  by  a  mortgage  deed  to  contain  usual  covenants  has  a 
like  effect  in  converting  the  debt  into  a  specialty  (c). 

The  covenant  is  usually  extended  to  the  payment  of 
the  interest ;  and  under  such  covenant  arrears  of  interest 
may  be  recovered  within  twenty  years.  But  no  arrears 
of  interest  in  respect  of  any  sum  of  money  charged  upon 
land  can  be  recovered,  but  ¥dthin  six  years  next  after 
the  same  shall  have  become  due  {d) . 


And  interest 


(a)  2  W.  &  T.  L.  0.  961,  not^ 
to  Howard  t.  Harris;  and  as  to 
the  application  of  the  above  enact- 
ment, see  lb. ;  Hurst  y.  Hurst^  16 
Beay.  372;  22  L.  J.  C.  638;  Hution 
T.  Sealy^  27  L.  J.  G.  263  ;  Newman 
T.  8elfe^  38  Beav.  622;  33  L.  J.  0. 
627. 

(ft)  Maihew  ▼.  BlackmorSy  1  H. 
&  N.  762 ;  26  L.  J.  Ex.  160 ;  Brown 
T.  PHee,  4  C.  B.  N.  S.  698 ;  27  L. 
J.  C.  P.  290 !  eee  Marryat  y.  Mar- 


ryai^  28  Beay.  224;  29  L.  J.  G. 
666  ;  Isaacson  y.  Sarwood^  L.  B. 
3  Ch.  Ap.  226 ;  87  L.  J.  0.  209. 

(c)  Saunders  y.  Milsome^  L.  B. 
2  £q.  673 ;  and  see  Kidd  y.  Boone^ 
L.  B.  12  £q.  89  ;  40  L.  J.  C.  681. 

((i)  8  &  4  WiU.  TV.  o.  42,  b.  8  ; 
8&4  Will.  TV.  c.  27,  b.  42  ;  Hunter 
y.  Noekolds,  1  M.&G.640;  Round 
y.  Bell,  80  Beay.121 ;  31  L.  J.  O. 
127,  Bee  the  cases  there  cited  ;  and 
woe  post.  Part  IV.  *  limitationB.' 
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This  personal  security  may  be  given  by  a  separate  in-  8ep»«t«  bond 
stniment,  as  a  bond,  instead  of  the  covenant  in  the 
mortgage  deed ;  which  has  the  advantage  of  enabling  the 
mortgagee,  upon  a  sale  of  the  land,  to  deliver  over  the 
mortgage  deed  to  a  purchaser,  and  retain  the  bond  for  the 
purpose  of  his  personal  remedy,  in  case  the  proceeds  of 
the  sale  should  prove  insufficient. — Where  trustees  raise 
money  on  mortgage,  it  is  usual  for  the  equitable  owners 
only  and  not  the  trustees  to  execute  the  personal  covenants 
required,  and,  as  against  the  trustees,  the  land  is  the 
only  security  (a). 

The  mortgagee  may  enforce  his  remedies  against  the  conneoUon  of 
land  and  also  upon  the  personal  covenant  at  the  same  mwtgftgeeu 
time;  but  they  are  so  connected,  as  against  the  mortgagor, 
that  whatever  is  realized  from  the  one  must  be  allowed  in 
discharge  of  the  other.     Thus,  if  he  exercises  the  power 
of  sale  and  does  not  realize  the  amount  of  his  charge,  he 
may  still  proceed  upon  the  covenant  for  the  balance.     So,  Proceeding  for 
although  he  forecloses,  he  may  proceed  upon  the  covenant;  *^,^^^ 
but  in  the  latter  case  he  opens  the  foreclosure,  that  is  he 
gives  to  the  mortgagor  a  renewed  right  to  redeem.  Hence 
in  order  to  proceed  upon  the  covenant  after  a  foreclosure, 
he  must  remain  in  a  position  to  give  redemption;  and  if 
he  sells  the  estate,  though  for  less  than  the  amount  of  the 
debt,  or  otherwise  puts  it  out  of  his  power  to  reconvey, 
he  can  no  longer  pursue  any  remedy  for  the  deficiency  (6). 

A  mortgage  is  sometimes  made  in  the  form  of  a  con-  Mortgage  by 
veyance  to  the  mortgagee  or  his  trustee  upon  an  express  for  sale. 
trust  to  sell,  after  default  in  payment,  and  out  of  the 
proceeds    to  pay  the  debt,  interest  and  costs    to    the 
mortgagee,  and  the  surplus  to  the  mortgagor.     This  is  May  be  re. 
strictly  a  mortgage  in  that  the  mortgagor  has  only  the 

(a)  I  Prideaux  Conv.  670,  7th  Court,  3  D.  M.  &  Q.  293 ;  22  L.  J. 

ed.  G.  861 ;   TTalker  y.  JoneSy  L.  R.  1 

(5)  Lockhart  t.  Hardy,  9  Bear.  P.  G.  50  ;  85  L.  J.  G.  P.  30  ;  Rudge 

849  ;  Palmer  ▼.  Hendrie,  27  Beav.  ▼.  Eichetu,  L.  B.  8  C.  P.  858  ;  42 

849 1  28  ib.  341 ;  see  Thornton  t.  L.  J.  G.  P.  127. 
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Morteue  bj 
trnst  for  Bala 
oftnnot  he 
IbreoloBed. 


ordinary  right  to  redeem^  and  is  not  entitled  to  call  for 
an  ezecation  of  the  trust  by  sale^  which  is  exclusively  at 
the  option  of  the  mortgagee.  On  the  other  hand^  the 
mortgagee  has  no  right  of  foreclosure  and  can  only  proceed 
by  execution  of  the  trust  (a). 

Accordingly^  the  mortgagor  has  the  usual  period  of  six 
months  to  redeem  before  the  trust  for  sale  can  be  ex- 
ecuted (&).  The  mortgagee  is  not  disqualified  as  trustee, 
from  purchasing  on  a  sale  by  a  prior  mortgagee,  there  being 
no  trust  for  the  mortgagor  until  redemption  by  payment 
(c).  And  there  is  no  such  express  trust  as  prevents  him 
acquiring,  as  mortgagee,  a  title  by  continuing  in  possession 
for  twenty  years  without  acknowledgment  under  the 
statute  of  limitations,  3  &  4  Will.  IV.  c.  27,  s.  28  (d). 


Bqoi^ofre- 
dempaon  of 
morlgagor. 


Oi  mortgage  in 
fee. 


In  equity  the  mortgagor  is  still  considered  as  the  owner 
of  the  land,  subject  to  the  charges  secured  to  the  mort- 
gagee. He  retains,  independently  of  the  express  terms 
of  the  proviso  for  redemption,  the  righfc  to  redeem  at  any 
time  before  foreclosure  and  have  a  reconveyance  of  the 
legal  estate,  which  right  is  technically  known  as  the  equity 
of  redemption  (e). 

The  equity  of  redemption  of  land  mortgaged  in  fee  is 
regarded  as  part  of  the  original  beneficial  ownership, 
and  of  the  nature  of  real  estate.  It  may  be  conveyed 
and  limited  in  various  estates,  or  devised  by  will,  or  left 
to  descend  to  the  heir ;  and  the  person  or  persons  becom- 
ing entitled  by  conveyance,  descent  or  devise  may  exercise 
the  right  to  redeem,  and  have  a  reconveyance  according 
to  their  respective  estates  and  interests  (/)• 


(a)  Kerrick  ▼.  Saffery^  7  Sim. 
817 ;  BeU  r.  Carter^  17  Bear.  11 ; 
22  L.  J.  0.  988;  Kirkwood  y, 
Thompson,  2  H.  &  M.  402  ;  84  L. 
J.  0.  805;  Locking  ▼.  Farker^  L. 
B.  8  Ch.  80;  42  L.  J.  0.  267. 

(b)  Bell  ▼.  Carter,  17  Beav.  11 ; 
22  L.  J.  C.  933.    See  atUe,p.  280. 

(c)  Kirkwood  t.  Tkompton,  2  H. 
&  M.  402;  84  L.  J.  0.  806 ;  see 


atUe,  p.  151 ;  poit^  p.  296. 

(d)  Lockhtff  T.  Parker,  L.  B.  8 
Ch.  80  ;  42  L.  J.  C.  257.  See  poet. 
Fart  lY.  Chap.  VI.,  <  Limitatioiu.' 

(0)  See  ante,  pp.  282,  279. 

(/)  Cashome  y.  Soarfe,  I  Aik. 
608 ;  2  W.  &  T.  L.  C.  940,  956» 
966.  A  judgment  creditor  who  has 
iwaed  a  ¥rrit  of  eUjgU  asaiiiBt  the 
mortgagor  before  filial  ordsr  of  lore* 
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The  equity  of  redemption  of  a  mortgage  in  fee  was  Eqnit^r  of  re- 
held  not  to  be  assets  by  descent  in  the  hands  of  the  heir  usets  in  equity. 
for  payment  of  the  specialty  creditors  of  the  deceased 
ancestor^  within  the  Statute  of  Frauds^  29  Car.  II.  c.  3^  s. 
10,  which  enacted  that  trusts  in  fee  simple  should  be  assets 
by  descent.  But  it  was  made  equitable  assets  by  the 
Court  of  Chancery,  upon  the  principle  that  if  a  specialty 
creditor  applied  to  redeem,  the  Court  would  grant  redemp- 
tion only  in  favour  of  all  the  creditors  equally  without 
distinction  as  to  priority  (a). 

The  statute  3  &  4  Will.  TV.  c.  104,  making  every  estate 
or  interest  in  land  assets  for  the  payment  of  all  debts, 
but  with  priority  to  the  specialty  creditors,  was  held  to 
extend  to  an  equity  of  redemption  in  fee,  thus  putting  it 
in  the  position  of  legal  assets  by  descent  (6).  But  the 
priority  of  the  specialty  creditors  is  now  taken  away  by 
the  statute  32  &  33  Vict.  c.  46  (c). 

The  equity  of  redemption  of  a  term  of  years  or  chattel  Eqnitjr  of  re- 
interest  in  land  retains  the  original  quality  of  personal  mOTtme  of 
estate  and  passes  to  the  executor,  virtute  officii,  and  is 
legal  assets,  although  the  right  can  be  enforced  only  by 
suit  in  equity  (d).  The  personal  representative  of  the 
mortgagorofest-ates  of  inheritance  has  no  right  to  redeem 
or  file  a  bill  for  that  purpose,  notwithstanding  the  statute, 
3  &  4  W.  IV.  c.  104,  by  which  the  real  estate  has  been 
made  assets  for  the  payment  of  debts  (e). 

The   equity  of   redemption,   in   general,  follows  the  Effect  of  reser- 

•    ••ii'jiijT  n»i  -I  1         1        ▼ation  of  eqoity 

original  title  to  the  property  and  its  subsequent  devolu-  of  redemption  in 

closure  is  entitled  to  redeem  the  (a)   Butler's  note  to  Co.  Lit.  208 

mortgage.   'Mildred  y.  Austin,  L.  h ;  notes  to  8Uk  t.  Prime,  2  W  & 

B.  8  £q.  220 ;  Earl  Cork  y.  JRussell,  T.  L.  G.  116  ;  Fluniet  y.  Peruon,  2 

L.  B.  13  Eq.  210 ;  41  L.  J.  C.  226 ;  Atk.  290.    See  ante,  p.  262. 

Beckett  y.  Buckley,  L.  B.  17  Eq.  (6)  Foster  r.  Handley,  1  Sim.  N. 

435 ;  Eatton  y.  Haywood,  L.  B.  9  S.  200 ;  15  Jur.  73. 

Ch.  229.    As  to  redemption  by  a  (c)  See  ante,  p.  263. 

person  haTing  a  partial  interest  only  {d)    See    ante,  p.  261 ;    Cook   y. 

in  the  equity  of  redemption,  and  Chegson,  3  Drew.  547 ;  25  L.  J.  0. 

the  form   of  reconyeyanca    to  be  706. 

made,  see  Fearce  y.  Morris,  L.  B.  (e)  See  ante,  p.  264 ;    Catley  y. 

8Eq.  217;  5  Gh.  227 ;  39  L.  J.  0.  Sampson,  34   L.    J.    G.    96;    see 

342.  ClarUs  TnuU,  22  L.  J.  C.  230. 
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tions^  independently  of  the  reservation  in  the  mortgage 
deed  or  the  direction  to  reconvey,  unless  an  intention  of 
•  altering  the  title  appear  clearly  in  the  deed ;  a  merely 
formal  reservation  of  the  equity  in  variance  of  the  former 
title  is  not  suflScient  for  this  purpose.  "  It  may  be  shown 
on  the  face  of  a  mortgage  deed  that  there  is  an  intention 
to  resettle  the  equity  of  redemption^  but  it  must  be  shown 
by  something  which  bears  expressly  on  that  identical 
point"  (a). 
SarpioB proceed!      So^  also^  the  mortgage^  though  attended  with  an  abso- 

of  Mile  undeT       -  n       t  /»  -i        i  • 

the  mortgsge.  lutc  power  of  salc  or  trust  for  sale^  has  no  constructive 
eflTect  in  equity  as  a  conversion  of  the  land  into  personalty 
beyond  the  amount  of  the  debt  charged  upon  it.  A  sale 
would  effect  a  conversion  de  facto,  and  the  surplus  of 
the  proceeds  would  be  payable  to  the  mortgagor  in  specie ; 
but  if  he  died  before  payment  and  without  having  done 
anything  to  affirm  the  conversion,  it  would  be  payable  to 
his  real  or  personal  representative,  according  to  the  quality 
of  the  property  mortgaged.  And  in  the  case  of  a  mort- 
gage in  fee,  it  makes  no  difference  in  the  destination  of 
the  surplus  that  it  is  expressed  in  the  deed  to  be  payable 
to  the  mortgagor,  his  executors  and  administrators  (6). 


Lisbiiitjofthe  Until  the  passing  of  a  recent  statute  the  rule  that  the 
Sfn^rtR^or^or  personal  estate  is  the  primary  fund  for  the  payment  of 
mortgage  e  .  ^j^^  dcbts  of  a  dcceascd  person  extended  generally  to  the 

mortgage  debts;   although  it  did  not   extend  to   such 


(a)  See  Betton's  Trust  Sstatet, 
L.  B.  12  £q.  553 ;  2  Hayes  Ck)nT. 
189,  note ;  1  Prideaux  Conv.  423. 
Thus  if  husband  and  wife  join  in 
mortgaging  the  wife's  inheritance, 
reserving  the  equity  of  redemption 
to  the  husband  and  his  heirs,  a 
resulting  trust  is  presumed  in  fiivour 
of  the  wife,  and  her  heir  is  entitled 
to  redeem  for  his  own  benefit.  2 
W.  &  T.  L.  C.  926,  notes  to  Hunt- 
ingdon  v.  HvaUingdon.  See  Jctck- 
son  v.  InneSf  16  Ves.  367  ;  1  Bligh, 
104;  Anson  y.  Lee<,  4  Sim.  364, 
where  the  deed  was  held  to  be  more 


than  a  mere  mortgage,  and  to  effect 
a  transfer  of  the  property. 

(6)  Wright  T.  Rose,  2  8.  &  8. 
323 ;  Bourne  t.  Bourne,  2  Hare, 
35,  where  the  mortgage  was  in  the 
form  of  a  tiiist  for  rale ;  Clarte's 
Trusts,  22  L.  J.  C.  230.  "The 
power  of  sale  is  merely  auxiliary 
to  the  mortgage,  which  in  equity 
amounts  only  to  a  charge,  leaving 
the  surplus  produce  of  the  sale,  no 
less  than  the  unexhausted  interest 
in  the  land,  essentially  real  estate." 
2  Hayes  Conv.  144,  n.  (133)  5th 
ed. 
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mortgage  debts  as  were  not  created  by  the  deceased  him- 
self^ (as  where  he  purchased  land  charged  with  a  mort- 
gage debt,)  unless*  by  subsequent  acts  he  had  adopted 
them  as.  his  own  (a). 

Consequently  the  heir  or  devisee  of  land  in  mortgage 
was  primdfade  entitled  to  have  the  debt  discharged  out 
of  the  personalty;  unless  the  deceased  had  exonerated 
it  by  his  will,  which  he  might  do  either  in  express  terms 
or  by  apparent  intention. — ^And  in  case  of  a  deficiency  of 
the  personal  estate,  the  devisee  of  land  in  mortgage  was 
entitled  to  have  it  exonerated  out  of  the  land  left  to 
descend  (6). 

By  the  statute  17  &  18  Vict  c.  113,  (Locke  King^s  Locke  King's 
Act,)  it  is  enacted  as  follows : — '^  When  any  person  shall,  morSMiS^I 
after  81st  Dec.  1854,  die  seised  of  or  entitled  to  anyF^heicVt? 
estate  or  interest  in  any  land  or  other  hereditaments, 
which  shall  at  the  time  of  his  death  be  charged  with  the 
payment  of  any  sum  or  sums  of  money  by  way  of  mort- 
gage, and  such  person  shall  not,  by  his  will,  deed,  or 
other  document,  have  signified  any  contrary  or  other 
intention,  the  heir  or  devisee  to  whom  such  land  or  here- 
ditaments shall  descend  or  be  devised  shall  not  be  entitled 
to  have  the  mortgage  debt  discheirged  or  satisfied  out  of 
the  personal  estate  or  any  other  real  estate  of  such  per- 
son ;  but  the  land  or  hereditaments  so  charged  shall,  as 
between  the  diflFerent  persons  claiming  through  or  under 
the  deceased  person,  be  primarily  liable  to  the  payment 
of  all  mortgage  debts  with  which  the  same  shall  be 
charged,  every  part  thereof,  according  to  its  value,  bear- 
ing a  proportionate  part  of  the  mortgage  debts  charged 
on  the  whole  thereof^'  (c). 

(a)   See  ante,  p.  260  ;  Duke  of  of  the  general  assets.    lb. ;  Knight 

Ancoiter  r.  Mayer,  1  Bro.  0.  G.  t.  Lavia,  3  M  &  K.  858;  Letoit  v. 

454 ;  1  W.  &  T.  L.  0.  564.  Lewit,  L.  E.  13  Eq.  218  ;  41  L.  J. 

(h)  1  W.  &  T.  L.  0.  601,  notes  C.  195.     As  to  exoneration  of  the 

to  Duke  of  Ancatter  y,  Mayer,     2  personalty,  or  of  part  of  the  real 

Jarman  on  Wills,  552,  "  and  it  is  estate,  see  ante,  p.  266. 
clear  that  the  legatee  of  any  chattel  (c)  As  to  this  act  and  the  law 

specifically  bequeathed,  has  the  same  where  it  does  not  apply,  see  notes  to 

right "  of  having  it  exonerated  oat  Zhtke  of  Aneaster  y.  Mayer,  supra. 
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The  section  contains  a  proviso,  '^  that  nothing  herein 
contained  shall  affect  the  rights  of  any  person  claiming 
under  or  by  virtue  of  a  will,  deed,  or  document  made 
before  1st  Jan.  1855." — It  has  been  decided  that  an  heir 
claiming  by  descent  a  lapsed  devise  in  a  will  made  before 
that  date  is  not  a  person  claiming  under  or  by  virtue  of  a 
will  within  the  proviso  (a). 
Leaaehoidittot  The  Act  docs  uot  apply  to  leaseholds  or  to  chattels 
within  the  Act.   ^^^|  ^  ^^^  accordingly,  in  the  case  of  the  specific  devise  of 

an  estate,  partly  leasehold  and  partly  freehold,  which  was 

in  mortgage,  it  was  held  that  the  debt  must  be  apportioned 

between  the  leasehold  and  the  freehold  according  to  the 

values  at  the  testator's  death,  and  the  sum  apportioned 

to  the  leaseholds  paid  out  of  the  general  personalty  (6). — 

Money  charged   A  fuud  to  be  raised  out  of  land  under  an  absolute  trust  for 

conversion,  if  there  be  no  option  to  take  the  land  m  an 

unconverted  state,  is  not  an  interest  in  land  within  the 

Act,  and  a  bequest  of  such  fund  exonerates  it  from  a 

mortgage  debt  charged  upon  it,  as  against  the  generial 

personal  estate  (c). 

Eqniubi^  mort.      An  equitablc  mortgage  or  charge  by  deposit  of  deeds 

fhf  Mt.'"    "     is  within  the  Act,  and  the  land  is  thereby  made  primarily 

liable  for  the  debt  charged  (d). 
Act  to  explain  By  the  Act  30  &  31  Vict.  c.  69,  (to  explain  the  opera- 
teSSn^*  will,  tion  of  the  above  Act,)  after  reciting  that  Act,  it  is  enacted 
as  follows  (sect.  1) : — ^^In  the  construction  of  the  will  of  any 
person  who  may  die  after  31st  Dec.  1867,  a  general  direc- 
tion that  the  debts  or  that  all  the  debts  of  the  testator 
shall  be  paid  out  of  his  personal  estate  shall  not  be 
deemed  to  be  a  declaration  of  an  intention  contrary  to  or 
other  than  the  rule  established  by  the  said  Act,  unless 
such  contrary  or  other  intention  shall  be  further  declared 

(a)  Nelson  v.  Page,  L.  E.  7.  Eq.      218  ;  41  L.  J.  C.  195. 

25  ;  38  L.  J.  C.  138.  (d)  Coledy  v.  Colehy,  L.  E.  2  Eq. 

(b)  Solomon  v.  Solomon^  33  L.  J.  803  ;  Pembrooke  v,  Friend,  1  J.  & 
C.  473  J  Oall  V.  Fenmch,  43  L.  J.  H.  132  j  as  to  equitable  mortgages, 
C.  178.  aeei^orf,  p.297. 

(c)  Lewis  y.  LewiSf  L.  E.  13  Eq. 
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by  words  expresfely  or  by  necessary  implication  referring 
to  all  or  some  of  the  testator's  debts  or  debt  charged  by 
way  of  mortgage  on  any  part  of  his  real  estate/' — 
The  contrary  was  held  under  the  original  Act  after  some 
difference  of  opinion  (a) . 

Though  this  explanatory  Act  mentions  only  a  general  oeneni  direo- 
direction  to  pay  debts  out  of  personal  estate,  the  principle  deibta.  ^^ 
of  construction  indicated  applies  to  a  general  direction  to 
pay  debts  out  of  any  other  fund ;  and  the  enactment  is 
held  to  mean  that  a  general  direction  as  to  the  payment 
of  debts  is  not  to  include  mortgage  debts  without  some 
further  and  distinct  declaration  that  it  is  so  intended  (6). 
Accordingly,  a  general  direction  to  pay  debts  out  of  the 
residuary  real  and  personal  estate, — or  out  of  a  mixed 
fimd  created  for  the  payment  of  debts, — is  within  the 
explanatory  Act,  and  does  not  import  an  intention  contrary 
to  the  former  Act  (c). 

The  specific  devise  of  part  of  an  estate  or  of  one  of  SMoiflo  devise 
several  estates,  the  subject  of  one  mortgage,  does  not  mortgaged, 
alone  exonerate  that  part  or  estate  as  against  the  rest  of 
the  land  charged  with  the  same  mortgage.  It  is  held 
tihat  such  a  devise  does  not  alone  signify  an  intention, 
within  Locke  King's  Act>  contrary  to  or  other  than  the 
incidence  of  the  mortgage  debt  proportionately  upon 
every  part  of  the  land  charged  according  to  its  value,  as 
expressly  enacted  {d). 


(a)  See  Eno  y.  Taiham,  8  I).  J. 
&  S.  448;  82  L.  J.  C.  811;  and  the 
cases  there  cited. 

{b)  See  Nelson  y.  Poffe,  L.  B.  7 
Eq.  26 ;  88  L.  J.  0.  188,  per  Gif- 
fard,  y.  0.,  Gall  y.  Fenmoick^  48  L. 
J.  C.  178,  ^at  the  Act  intended  to 
reyerse  the  decision  of  Eno  y.  Tat- 
hamy  supra,  and  the  principle  of 
construction  inyolyed  in  it. 

{c)  Lewie  y.  Lewis,  L.  B.  18  Eq. 
218  ;  41  L.  J.  C.  195  ;  GaU  y.  i^- 
wicht  supra.  See  farther  as  to  the 
declaration  of  a  oontrarj  intention, 
Coote  y.  Lowndes^  L.  B.  10  Eq. 


876 ;  89  L.  J.  0.  887. 

(cQ  GihUns  y.  Eyden,  L.  B.  7 
Eq.  871 5  88  L.  J.  C.  377 ;  Sack- 
ville  y.  Smvthy  L.  B.  17  Eq.  158 ; 
dissenting  m>m  Brownson  r.  Law- 
ranoe,  L.  B.  6  Eq.  1 ;  87  L.  J.  0. 
851.  The  question  in  these  cases 
was  between  a  specific  and  a  resi- 
duary devisee,  but '  it  seems  that 
under  the  Act  a  specific  deyise  must 
haye  the  same  oohstruotion  and 
effect  as  to  lands  left  to  descend. 
As  to  the  efiect  of  a  specific  deyise 
upon  the  incidence  of  debts  in  ge- 
neral, see  anUy  p.  265. 
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Aet  extended  to  ^J  the  samo  explanatory  Act^  sect.  2,  it  is  enacted 
pwo^Mem^fj.  that  '^  in  the  construction  of  the  said  Act^  and  of  this  Act^ 
the  word  '  mortgage '  shall  be  deemed  to  extend  to  any 
lien  for  unpaid  purchase  money  upon  any  lands  or  heredita- 
ments purchased  by  a  testator/'  The  contrary  construc- 
tion was  before  held  under  the  priiicipal  Act^  1 7  &  1 8  Yict. 
c.  113  (a)  j  and  this  construction  still  remains  in  cases  of 
intestacy y  as  the  explanatory  Act  is  restricted  in  terms  to 
lands  purchased  by  a  testator  (&). 


Mortgsffor  in 
poMesoonli 
vrimtLfadt 
tenaatat  mif- 
fenmce. 


Tenant  under 
mortgagor. 


A  mortgagor  remaining  in  possession  after  the  legal 
conveyance  to  the  mortgagee  is^  at  law,  merely  a  tenant 
at  sufferance,  unless  the  mortgage  deed  provide  to  the 
contrary.  The  mortgagee  is  entitled  to  enter  or  to  bring 
an  action  of  ejectment  without  giving  any  notice  to  quit 
or  making  any  demand  of  possession  (c). 

A  tenant  under  the  mortgagor,  let  into  possession 
since  the  mortgage,  is  in  the  like  position,  unless  the 
mortgagee  have  recognised  and  adopted  his  tenancy  (cQ. 
As  between  the  mortgagor  and  his  lessee,  a  lease, 
though  void  as  against  the  mortgagee,  operates  by 
estoppel,  precluding  the  lessee  from  disputing  a  reversion 
in  his  lessor  according  to  the  terms  of  the  lease,  and  his 
right  to  the  rent,  until  an  actual  or  constructive  eviction 
by  the  mortgagee ;  and  the  covenants  and  liabilities  of 
the  lessee  under  the  lease  will  run  with  such  reversion  {e) . 

The  mortgagee  cannot  recover  the  mesne  profits  accrued 


(a)  Hood  T.  Hood,  26  L.  J.  0. 
616. 

{h)  Hudson  T.  Coohe,  41  L.  J.  C. 
806;  L.  B.  18  Eq.  417 ;  Harding 
T.  Harding^  L.  B.  18  Eq.  498;  41 
L.  J.  C.  528. 

(c)  See  onfo,  p.  212 ;  Thunder  t. 
Bdeher^  8  East,  448  $  Doe  y.  GUee, 
6  Bing.  421 ;  Doe  r.  Maieey,  8  B.  & 
C.  767 ;  Doe  t.  Ughtfoot,  8  M.  & 
W.  558;  Doe  r.  Dag,  2  Q.  B. 
147  ;  Doe  ▼.  T6m,  4  Q.  B.  616. 

(<n  Keeeh  y.  Hall^  Dougl.  21 ;  1 
Smith's  L.  C.  606|  6th  ed.    See 


£oani  y.  ElUoH,  9  A.  &  E.  842  j 
Gibhe  y.  OrmJtshanJt,  L.  B.  8  C.  P. 
464 ;  42  L.  J.  C.  P.  273.  As  to 
what  amounte  to  reoognition,  see 
Sfnith  y.  Sggington,  L.  B.  9  C.  P. 
145  ;  43  L.  J.  G.  P. .140;  as  to  the 
effect  of  receiying  rent  andgiying 
notice  to  quit,  lb. 

{e)  See  Ballen  k  L.  Preo.  PL  207, 
and  cases  there  cited ;  and  see 
Hickman  y.  MacMn,  4  H.  &  N.  716 ; 
28  L.  J.  Ex.  810 ;  MorUm  y.  Woode^ 
L.  B.  8  Q.  B.  668 ;  4  ih,  298;  88 
L.  J.  Q.  B.  81. 
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before  he  actually  takes  possession  or  does  what  is  equi-  ciaim  of  mort. 
yalent;  for  the  doctrine  of  relation  of  an  entry  to  theproflu. 
original  title^  as  between  disseisor  and  disseisee^  does  not 
apply  between  mortgagor  and  mortgagee ;  but  upon  a 
claim  made  by  the  mortgagee  the  lessee  of  the  mortgagor 
may  pay  his  rent  in  fiiture  to  him^  thereby  becoming 
tenant  to  him  instead  of  the  mortgagor^  and  such  pay- 
ment will  be  an  answer  to  the  claim  of  his  lessor  as 
amounting  to  an  eviction  (a). — And  it  seems  the  tenant 
is  also  justified  in  paying  over  the  arrears  of  rent  accrued 
due  and  remaining  unpaid  at  the  time  of  the  mortgagee 
claiming  (6). 


The  mortcrasfe  deed  usually  contains  an  express  provi-  Be-demue  to 
sion  that  the  mortgagor  may  remain  in  possession  until  iiiortg»g«  deed, 
default  in  payment  on  the  day  appointed ;  he  is  then  law- 
fully possessed  of  the  intervening  term  (c). — ^The  deed 
may  also  contain  a  further  re-demise  of  the  possession^ 
constituting  the  mortgagor  tenant  to  the  mortgagee 
according  to  its  terms  {d);  or  a  tenancy  may  be  created 
by  act  or  agreement  subsequent  to  the  deed  {e). 

Where  a  tenancy  is  thus  created^  the  mortgagee  has  Power  to  disiniii 
the  remedy  of  distress  for  the  certain  rent  or  the  sums 
payable  as  rent^  as  incident  to  the  tenancy  at  common 
law.     But  the  rent^  with  the  attendant  remedy  of  distress^  as  Monritj  for 

.  T        ,    .  . .  ,  "i      <•       ii  .    debt  Mid  intereat. 

IS  considered  m  equity  only  as  a  security  for  the  mort- 
gage debt  and  interest^  and  the  mortgagee  will  be 
restrained    horn    enforcing    such    remedy^    unless    the 


(a)  LUchJMd  v.  Eeady,  5  Bx. 
989 ;  Wilton  r,  Dunn,  17  Q.  B. 
294  ;  21  L.  J.  Q.  B.  60. 

(b)  Pope  T.  Biffsft,  9  B  &  C.  245 ; 
Johnson  r.  Jones,  9  A.  &  E.  809 ; 
see  Wheeler  r.  Branscomhe,  6  Q.  B. 
873 

{o)  WiUdneon  t.  Hall,  8  Bing. 
N.  C.  508. 

(<2)  Doe  T.  Day,  8  Q.  B.  147 ; 
Doe  T.  Cox,  11  Q.  B.  122  s  Pinhom 
▼.  Soneter,  8  Ex.  763 ;  22  L.  J,  Bx. 
266.     In  the  two  lail  OMW  the 


mortgage  deed  expresaly  prorided 
that  the  mortgagor  should  hold  the 
premises  as  tenant  at  will  of  the 
mortgagee  at  a  yearly  rent ;  and  see 
MoHon  T.  Woods,  L.  B.  4  Q.  B. 
293;  38  L.  J.  Q.  B.  81 ;  JoUtf  y. 
Arfmthnoi,  4  D.  &  J.  224 ;  28  L.  J. 
0.  547,  where  the  tenancy  was 
created  to  a  reoeiyer  on  behalf  of 
the  mortgagee. 

(0)  See  West  y.  PrUche,  8  Bx. 
216  J  Clowes  T.Ilnffhes,  L.  B.  6  Ex. 
l60s89L.J.Bx.62. 

U2 
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mortgagor  is  in  default ;  nor  can  the  mortgagee  exact  the 
full  payment  of  the  rent  towards  the  discharge  of  the 
principal^  unless  it  be  expressly  provided  in  the  deed  that 
it  may  be  so  applied  {a). 
Power  to  distnin  A  Special  powor  is  somctimes  gdyen  to  distrain  for 
arrears  of  interest,  "  in  like  manner  as  for  rent/^  without 
creating  a  tenancy  to  which  it  might  be  incident  (i).  It 
then  operates  merely  as  a  personal  licence  to  take  the 
goods  of  the  mortgagor  and  deal  with  them  in  the  manner 
of  a  distress,  and  does  not  carry  with  it  all  the  rights 
and  consequences  of  a  distress  at  common  law;  and 
accordingly  under  such  power  of  distress  the  goods  of  a 
third  party  cannot  be  seized  upon  the  premises;  nor 
does  the  exercise  of  such  a  power  operate,  like  a  distress, 
in  recognition  of  a  tenancy  (e). 


Mortg;a^r  in 
poBsesuon,  in 
eqoity,  oon- 
naeredM 
owner. 

Ii^nnction 
against  impair- 
i^  the  seooritj. 


lCortffa|{or  not 
bound  to  ao- 
ooant  for  renti 
and  profita. 


In  equity  the  possession  of  the  mortgagor  is  referred  to 
his  equitable  title,  and  he  is  primd  fade  entitled  to  do 
any  acts  incident  to  ownership,  as  cutting  timber,  etc. 
But  the  court  will  grant  an  injunction  to  restrain  acts  of 
waste,  if  it  be  made  to  appear  that  such  acts  substantially 
impair  the  sufficiency  of  the  security  (rf). 
•  The  mortgagor  is  not  bound  to  account  for  the  rents 
and  profits  received  by  him  while  he  remains  in  posses- 
sion, notwithstanding  the  security  may  have  become 
insufficient.     ''He  receives  the  profits  of  the  land  for 


(a)  Hampton  r.  FeUowi,  L.  B.  6 
£q.  575  i  37  L.  J.  0. 694  ;  see  Jol^f 
y.  Arbuthnoi,  4  D.  &  J.  224;  28  L. 
J.  C.  547. 

{h)  Doe  y.  OUey,  12  A.  &  E. 
481 ;  Doe  v.  Tom,  4  Q.  B.  615  j 
Metropolitan  Counties  A8t,y.  Brown, 
4  H  &  K.  428 ;  28  L.  J.  Ex.  340  ; 
see  Jolly  y.  Arbuthnot^  4  P.  &  J. 
224;  28L.  J.  G.  547. 

(c)  Doe  V.  Goodier,  10  Q.  B. 
957 ;  Freeman  y.  Edwarde,  2  Ex. 
782;  see  &ihhs  y.  Oruikthank,  L. 
B.  8  C.  P.  454 ;  42  L.  J.  C.  P.  273. 

(d)  King  y.  Smithy  2  Hare,  289. 


Ab  to  the  sufficiency  of  yalue  the 
court  said,  ih.  p.  243 : — "  Ko  mort- 
gagee, who  is  well  adyised,  would 
lend  his  money,  unless  the  mort> 
gaged  property  was  worth  one-third 
more  than  the  amount  lent  at  the 
time  of  the  mortgage.  If  the  pro- 
perty consisted  of  houses,  which 
are  suhject  to  many  casualties  to 
which  land  is  not  liable,  the  mort- 
gagee would,  probably,  require  more. 
It  is  rather  a  question  of  prudence 
than  of  yalue.''  And  see  tho  ordi- 
nary rule  stated  in  1  Prideaux 
€k>nyey.  457. 
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his  own  use,  and  not  as  agent  or  bailiff  of  the  mortgagee ; 
and  when  he  has  once  received  them^  he  is  absolutely 
entitled  to  keep  them  as  his  own^'  (a). 

By  the  Supreme  Court  of  Judicature  Act,  1873,  (36Mortg«^in 
&  37  Vict.  c.  66,)  8.  25,  subs.  (5) — "A  mortgagor  sue  in  ws  own 
entitled  for  the  time  being  to  the  possession  or  receipt 
of  the  rents  and  profits  of  any  land,  as  to  which  no 
notice  of  his  intention  to  take  possession  or  to  enter  into 
the  receipt  of  the  rents  and  profits  thereof  shall  have 
been  given  by  the  mortgagee,  may  sue  for  such  posses- 
sion, or  for  the  recovery  of  such  rents  or  profits^  or  to 
prevent  or  recover  damages  in  respect  of  any  trespass 
or  other  wrong  relative  thereto,  in  his  own  name  only, 
unless  the  cause  of  action  arises  upon  a  lease  or  other 
contract  made  by  him  jointly  with  any  other  person.^ 


}} 


Until  final  order  of  foreclosure,  the  mortgagee  though  ohwge  of  mort. 
absolute  ovmer  at  law,  is  entitled  in  equity  only  to  a  mtOTMt'and  ^ 
charge  upon  the  land  to  the  amount  of  the  mortgage  ^^  * 
debt^  interest,  and  costs.      This  includes  not  only  the 
ordinary  charges  and  expenses  usually  provided  for  by 
the  instrument,  but  also  the  costs   (if  any)  incident  to 
realising  the  security,  as  those  properly  incurred  in  a 
foreclosure  or    redemption    suit.      The    mortgagee    is 
allowed  all  such   costs   in  account,  and  the  mortgagor 
cannot  redeem  without  paying  them  (6). 

The  mortgage  debt  and  charges^  thus  constituting  the  is  penonij 
morfcgagee^s   interest  in  the  land  in   equity,  is  of  the 
nature  of  personal  estate,  and  passes  on  death   to  his 
personal  representative  (c). 

.  (a)    Per  Campbell,  L.  0.,  Jol^  Hart,  L.  H.  12  Eq.  459;  41  L.  J. 

T.  Arbuikmot,  4  D  &  J.  224 ;  28  L.  0.  143 ;  CoUnll  y.  Finney,  43  L.  J. 

J.  C.  647,  citing  Trent  ▼.  Hunt,  9  0.  662.    In  the  case  of  an  adminis- 

£x.  14  ;  22  L.  J.  Ex.  318 ;  Colman  tration  Buit,  see  Spemley  ▼.  Harris 

T.  Duke  St.  Albane,  3  Vee.  25  ;  2Sx,  8on,  L.  B.  15  Eq.  16  ;  42  L.  J.  0. 

p,  WiUon,  2  V.  &  B.  252 ;  Pa^et  v.  21 ;  Pinchard  v.  FeUows,  43  L.  J. 

Angleeea,  L.  B.  17  Eq.  283  $  43  L.  0.  227 ;  L.  B.  17  Eq.  421. 
J.  C.  437.  (e)  Butler*8  note  to  Ck).  Lit.  208 

(b)  CottereU  r.  Stratton,  L.  B.  8  h-,    Thombrough  ▼.  Baker,  1  Ch. 

Cb.  295 ;  42  L.  J.  0.  417 ;  Cook  ?.  Oa.  283 ;  2  W  &  T.  !«.  0.  935, 
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Beriae  by  mort- 
gagee. 


Legal  estate  of        The  legal  estate  in  the  land^  ttpon  a  mortgage  in  fee^ 
passes  to  the  heir  or  devisee  of  the  mortgagee,  who  be- 
comes a  trustee  for  the  personal  representative  or  person^ 
beneficially  entitled  to  the  debt  and  charges^  but  subject 
always  to  the  equity  of  redemption  of  the  mortgagor. 

Poirer  of  sale.    Henco  the  power  of  sale  is  usually  given  to  the  mort- 
gagee^ his  executors^  administrators,  and  assigns,  or  the 
person  for  the  time  being  entitled  to  give  a  discharge  for 
the  debt,  with  a  declaration  that  the  heir  or  legal  owner 
shall  concur  in  the  conveyance.  The  power  of  enforcing  the 
security  by  a  sale  is  thereby  made  to  accompany  the  debt  (a) . 
A  general  devise  of  real  estate  passes  estates  held  in 
mortgage,  unless  a  contrary  intention  is  expressed,  or 
must  be  implied  from  the  purpose  of  the  disposition  {b). 
The  difficulty  of  following  the  legal  title  in  order  to 
c?artf  ®'^®'°'  obtain  a  reconveyance  of  the  lands  mortgaged  is  provided 
for  in  certain  cases,  by  the  statute  13  &  14  Vicft.  c.  60, 
(The  Trustee  Act,  1850,)  s.  19,  which  enacts  to  the  effect 
that  when  a  mortgagee  has  died  without  entering  into 
possession,  and  the  money  due  has  been  paid  to  a  person 
entitled  to  receive  the  same,  or  such  person  shall  con- 
sent, the  Court  of  Chancery  may  make  an  order  vesting 
such  lands  in   such  person  and  for  such  estate  as  the 
court  shall  direct,  in  cases  where  the  heir  or  devisee 
of  the  mortgagee  cannot   be  found,  or  ascertained,  or 
refiises  to  convey,  with  ihe  same  effect  as  if  the  heir  or 
devisee  had  duly  executed  a  conveyance  of  the  lands  (c). 
The  court  has  power  to  make  a  like  vesting  order  when 
the  land  has  become  vested  in  a  lunatic  (sect.  3) — or  in 
an  infant  (sect.  8). 


Conveyance  by 


(a)  2  HayeB  Oony.  141  n.  (131)  ; 
1  Prideaux  Oonv.  482  ;  if  there  be 
aeyeral  mortgagees,  tiie  power  ia 
giren  to  them  jomtlj,  and  to  the 
survivors  and  survivor  of  them  and 
the  executors  or  administrators  of 
the  survivor  or  their  assignee,  ib. 
See  Saloway  v.  Strawbridge,  7  D.  M. 
&  G.  594 ;  25  L.  J.  C.  121 ;  Mfitd 
r,  Po9ley  1  K.  <k  J.  383, 


{b)  See  1  Jarman  on  Wills,  633, 
638.  Where  see  as  to  the  oonstruc- 
tion  of  terms  "  mortgages,"  **  secu- 
rities for  money,"  and  the  like  in 
passing  the  beneficial  interest  or 
legal  estate ;  and  see  Hawkins  on 
Wills,  S5,  48 ;  Steven's  H  ill,  41  L. 
J.  C.  537,  and  cases  there  cited. 

(c)  See  Bodeu's  Tnuts^  I  D.  M. 
4k  G.  67  5  21  Jj.  J.  C.  816. 
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By  the  Vendors  and  Purchasers  Act,  1874,  37  &  38 
Vict.  c.  78,  s.  4,  "  The  legal  personal  representative  of  a 
inortgagee  of  a  freehold  estate,  or  of  a  copyhold  estate  to 
which  the  mortgagee  shall  have  been  admitted,  may,  on 
payment  of  all  sams  secured  by  the  mortgage,  convey  or 
surrender  the  mortgaged  estate,  whether  the  mortgage 
be  in  form  an  assurance  subject  to  redemption,  or  an 
assurance  upon  trust/^ 

A  mortgagee  who  takes   possession   under  his  legal  MoHgn^  in 
title  is  bound  to  account  for  all   the   rents  and  profits  EoandtoMoonn 
actually  received  by  him,  or  which  he   ought  to  havepronts. 
received  (a) .     In  general,  if  the  mortgagee  takes  posses-  Aoooont  with 
sion,  without  any  intei'est  due  or  other  sufficient  cause 
for  entering,  he  must  account  with  annual  rests ;  that  is 
to  say,  the  surplus  receipts   after  payment   of  interest 
will  be  applied  annually  in  discharge  of  principal,  leaving 
interest  to  run  only  on  the  balance ;  he  is  presumed  to 
enter  to  secure  his  principal.     But  if  he  enters  because 
the  interest  is  in   arrear,  or  for  the  protection  of  his 
security,  or  other  sufficient  cause,  he  is  not  bound  to 
receive  payment  in  this  mode,  and  he  may  continue  to 
charge   interest   in   full   until   the   whole   debt   is   dis- 
charged (fc). 

On  the  other  hand,  he  is  entitled  to  charge  in  account  Mayohargeooit 
the  costs  of  all  necessary  repairs  and  of  the  necessary     "^  "•  *  * 
maintenance  of  the  property  mortgaged,  and  of  the  pro- 
tection  of  the   title  (c) ; — he  may  employ  all  necessary 
assents  or  receivers  and  charge  for  their  payment : — ^but  Not  peMonai 

.  *ii  1  /•  •        remuneration. 

he  IS  not  entitled  to  charge  any  profit  or  remuneration 
for  his  personal  services  or  trouble  (d). 

(a)  Notes    to    Thomhrough  y.      3  D.  &  J.  119 ;  27  L.  J.  0.  782,  per 
Baker,  2  W  &  T.  L.  C.  975.  Turner,  L.  J. ;  Thomptan  t.  ffud- 

(b)  2  W.  &  T.  L.  C.  974,  notes      ion,  L.  B.  10  Eq.  497. 

to    Thambrough  y.  Baker ;   Seton  (o)  2  W.  &  T.  L.  0.  976,  notes 

on  Decrees,  227,  2d  ed. ;  Coote  on  to  Thombraugh  y.  Baker ;  Sandon 

Mortgagee,  530,  Srd  ed. ;  Wilson  y.  y.  Hooper ,  6  Beay.  246. 
Chter,  8  Beay.  140 ;  Batch  y.  Wfld,  (d)  leiih  y.  Irvine  1  Mj,  ^  E, 

30  Beay.  99 ;  see  NeUon  y.  Booth,  277,  286 ;  s^  anUe,  p.  148. 
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sutatory  power     Bv  the  23  &  24i  Vict.  c.  145,  (Lord  Cranworth's  Act,) 

to  inaare  aad       .  i  .  i  .       .      ,  .  , 

charge  pre.       the  mortgagee,  where   any  pnncipal  mooey  is  secured 
"^™'  or  charged  by  deed  on  any  hereditaments,  has  power  to 

insure  the  mortgaged  property  from  loss  by  fire,  and 
add  the  premiums  paid  for  any  such  insurance  to  the 
principal  money  secured  at  the  same  rate  of  interest : 
unless  it  be  declared  in  the  deed  to  the  contrary  (sect.  11) . 
Before  this  enactment  the  mortgagee  could  not  charge 
insurance,  except  by  express  contract  to  that  effect  (a). 
Toappoiatre.  — By  the  Same  enactment  the  mortgagee  has  power  to 
appoint  or  obtain  the  appointment  of  a  receiver  of  the 
rents  and  profits  of  the  property  in  the  manner  pro- 
vided  in  the  Act  (sects.  11,  17-24). — But  it  may  be 
declared  in  the  deed  that  these  powers  shall  not  take 
effect,  or  shall  be  varied  and  limited  (sect.  32). 


eeiTer. 


DiitinetioB  be 
tween  a  mort- 
gagee aoda 
tnutee. 


It  may  here  be  noticed  that  '^  between  mortgagee  and 
mortgagor  there  is  nothing  analogous  to  a  trust,  until 
the  whole  mortgage  debt  has  been  paid  and  satisfied ; 
from  which  moment,  and  not  until  then,  the  mortgagee 
becomes  a  trustee  for  the  mortgagor''  (6). — The  mort- 
gagee may  therefore,  in  general,  purchase  from  the 
mortgagor  or  from  a  prior  mortgagee  exercising  power 
of  sale;  and  that  whether  he  be  in  possession  or  not  (c), 
— There  is  no  trust  to  prevent  the  Statute  of  Limita- 
tions from  operating  in  his  favour  [d) . — Nor  is  the  mort- 
gagee constituted  a  trustee  for  the  mortgagor  by  his 


(a)  Dobton  y.  L<md,  8  Hare  216  ; 
Bellamy  t.  Brickenden^  2  J.  &  H. 

187. 

(5)  Per  Wood,  V:  C,  in  Kirh- 
wood  T.  l^mpeon,  34  L.  J.  G.  305, 
308 ;  2  H.  &  M.  402 ;  and  see  2  J. 
&  W.  182,  Cholmondel^y  ▼.  CUtdtm, 
and  Dohmm  t.  Xanif,  8  Hare^  216, 
as  to  the  position  of  a  mortgage;)  in 
this  respect. 

(c)  Knight  y.  MajorihanJts,  2 
Mac.  A;  G.  10 ;  Shaw  y.  Bunny,  34 
L.  J.  C.  257 ;  Kirkwood  y,  Thon^- 


ton ;  supra  ;  see  ante,  p.  151 ;  but 
see  Ford  y.  Olden^  L.  B.  3  Eq.  461 ; 
36  L.  J.  0.  651,  where  a  sale  of 
the  equity  of  redemption  to  the 
mortgagee  was  set  aside  upon  the 
ground  of  pressure  caused  by  the 
relationship  and  inadequacy  of  con- 
sideration. 

((Q  See  3  &  4  WiU.  lY.  o  27, 
ss.  25,  28 ;  Locking  y.  Parker,  L. 
B.  8  Oil.  30  ;  42  L.  J.  C.  257.  See 
post.  Part  IV.  Chap.  VI.  *  Statutes 
of  Limitations,' 
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mortgage  being  framed  in  the   form  of  a   conveyance 
upon  trust  to  sell  (a). 

Land  may  be  charged  in  equity  as  security  for  a  debt  Eqniubiemoii- 
by  deposit  of  the  title  deeds^  without  a  legal  conveyance^  of  deeL. 
thereby  creating  what  is  called  an  equitable  mortgage  (6). 

The  effect  of  a  deposit  of  deeds  in  charging  the  land  ARreement  m  to 
is  regulated  by  the  agreement^  express  or  implied^  upon  *^'^'* 
which  it  is  made. — The  agreement  may  be  proved  by 
parol  evidence^  notwithstanding  the  Statute  of  Frauds^  (29 
Oar.  II.  c.  3,  s.  4,  which  requires  a  contract  or  sale  of  any 
interest  in  land  to  be  in  writing  signed) ;  the  fact  of  the 
adverse  possession  of  the  deeds  admittiQg  of  explanation 
independently  of  the  statute  (c). 

The  fact  of  depositing  the  deeds  in  the  hands  of  a  Deposit  is  pn- 
creditor  is  evidence  between  the  parties  of  an  agreement  denm  of  mort. 
to  secure  the  debt  due  or  then   created ;    and  further  ***** 
advances  are   presumptively  made   upon   the  same  se- 
curity (d). 

But  the  mere  possession  of  the  deeds  by  a  creditor^ 
without  evidence  of  a  deposit  by  the  debtor  or  any  con- 
nection between  the  possession  and  the  debt^  is  not  suffi- 
cient to  create  an  equitable  mortgage  (e). — ^If  it  appear 
that  the  deposit  was  made  for  the  purpose  of  obtaining 
future  advances^  it  cannot  be  retained  for  a  past  debt  (/). 

Where  a  deposit  is  accompanied  by  an  agreement  in  Agreement  in 
writing,  the  document  becomes  the  exclusive  evidence  ^^   *' 
of  the  terms  of  the  security  (g).    But  a  subsequent  agree- 


(a)  See  ante,  p.  288. 

(b)  See  ibis  transaction  explained, 
and  that  an  interest  is  giren  in  the 
land  itself  and  not  merely  in  the 
deeds,  per  Eldon,  L.  C,  19  Yes.  211, 
Xxp,  WTUibread. 

(c)  Ruseel  t.  Jttusel,  1  Bro.  G. 
C.  269  ;  1  W.  &  T.  L.  0.  603. 

(d)  Ex  p,  Mountfort,  14  Yes. 
606 ;  E:tp,  Langeton  17  Yes.  227 ; 
Ex  p.  Whithread^  19  Yes.  209 ; 
Exp.  KeneinfftoHy  2  Y.  &  B.  79. 

(f)    Chapman  t.   CAopman,  13 


Beav.  308 ;  20  L.  J.  0.  465.  So, 
the  possession  of  personal  chattels 
or  securities  creates  no  lien  without 
an  agreement  express  or  implied  to 
that  effect.  Leeee  t.  Martin^  L.  B. 
17  Eq.  224 ;  43  L.  J.  G.  193. 

(/)  Mounifort  y.  Soottt  Turn.  & 
B.274. 

(jff)  Ex  p,  Coombe^  17  Yes.  369  ; 

per  Lord  Gaims,  L.  B.  6  H.  L. 

340,  Shaw  y.  Foster ;  see  Burton  y. 

Oray^  L.  B.  8  Gh.  932,  43  L.  J.  G. 

229,  where  it  was  held  that  the 
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Subsequent  ment  may  extend  or  alter  the  terms  upon  which  the 
depoiiit  is  held ;  and  the  continuance  of  the  deposit  will 
support  such  subsequent  agreement^  though  not  proved 
by  writing  within  the  Statute  of  Frauds ;  as  in  the  case 
of  subsequent  advances  made  upon  the  deposit  (a). 
Deposit  fop  par-  A  delivery  of  deeds  for  the  purpose  of  preparing  a  legal 
fegia  mortga^^  mortgage  is  held  to  constitute  a  valid  equitable  mort- 
gage for  the  money  advanced^  until  the  legal  mortgage 
is  executed  (6).  But  further  advances  upon  a  legal 
mortgage  cannot  be  secured  without  the  evidence  in 
writing  required  by  the  Statute  of  Frauds,  because  after 
the  mortgage  is  executed  the  deeds  are  held  by  the 
mortgagee  in  right  of  ownership,  and  not  on  deposit  (<r). 


Bemedjof 
equitable  mort- 
gagee, bj  fore- 
closure. 


Speoiflo  per- 
formance of 
agreement  to 
giTC  mortgage, 
etc. 


The  remedy  of  an  equitable  mortgagee  by  deposit  of 
deeds  is  prima  fade  by  foreclosure  upon  the  usual  terms, 
with  a  conveyance  at  the  expense  of  the  mortgagor ;  and 
not  by  sale  (c?).  The  remedy  for  a  mere  equitable  charge 
on  land,  without  deposit,  is  prima  fade  by  sale  (e) . 

If  the  deposit  be  accompanied  by  an  agreement  to  give 
a  legal  mortgage  with  usual  powers,  it  will  be  specifically 
enforced  according  to  its  terms;  and  the  court  will 
decree  specific  performance  of  an  agreement  to  execute 
a  mortgage  with  an  absolute  and  immediate  power  of 
sale  (/). — Where  a  deposit  of  deeds  was  made  for  the 
purpose  of  indemnifying   a  surety,    it    was    held   that 


deposit  created  no  charge  for  the 
money  advanced,  because  the  mode 
of  advance  did  not  comply  with  the 
terms  of  the  written  agreement. 

(a)  Hx  p,  Whitbread,  19  Ves. 
209 ;  Sr  p.  Kenainffton^  2  V  &  B. 
79 ;  James  r.  JBic9,  6  D.  M.  &  G-. 
461 ;  23  L.  J.  0.  819. 

{h)  Hockley  T,  Bantock,  1  Buss. 
141 ;  1  W.  &  T.  L.  0.  609,  notes  to 
Rusiel  V,  Hussel,  and  the  cases 
there  cited. 

(c)  Ex  p.  Hooper,  1  Mer.  7. 

{d)  See  ante,  p.  280 ;  Seton  on 
Decrees,  444,  8rd  ed. ;  Jamee  y. 
James,  L.  B.  16  £q.  153  {  42  L.  J. 


C.  386 ;  Pryee  ▼.  Bury^  ib.  in  note ; 
23  L.  J.  0.  676.  The  decree  allows 
six  months  to  redeem,  Parker  t. 
Housefield,  2  M.  &  E.  419  ;  al- 
though no  interest  be  payable,  Mel^ 
Jer  y.  Woods,  1  Keen,  16.  In  a  suit 
for  foreclosure  the  court  may  order 
a  sale.    See  anle,  p.  282. 

(e)  Ante,  p.  280;  see  Matthews 
T.  Goodday,  31  L.  J.  0.  282;  8 
Jur.  (N.8.)  90. 

(/)  See  Matthews  y.  Ooodday, 
81  L.  J.  0.  282 ;  AshUm  y.  Corri- 
gan,  L.  B.  13  Eq.  76  ;  41  L.  J.  C. 
96 ;  Herman  y.  Hodges,  L.  B.  16 
£q.  18  ;  43  L.  J.  0. 192. 
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before  any  liability  had  been  incurred^  he  was  only  en- 
titled to  have  a  memorandum  signed  stating  the  pur- 
pose of  the  deposit,  and  was  not  entitled  to  have  a  legal 
mortgage  executed  (a). 

On  the  other  hand^  an  equitable  mortgagee  by  deposit  Eqniubiemort- 
cannot  be  compelled  to  accept  a  legal  mortgage  whereby  peuabieto  take 
he  might  incur  liability  as  tenant  of  the  legal  estate ;  as 
by  the  assignment  of  a  lease  subject  to  rent  and  covenants; 
nor  does  he  by  taking  a  deposit  of  the  lease  as  security 
incur  any  liability  under  it  to  the  lessor,  nor  although  he 
may  have  entered  into  possession  of  the  land ;  the  rela- 
tion of  landlord  and  tenant  being  purely  legal  and  not 
equitable /%>/. 

An  agreement  to  execute  a  mortgage,  or  an  agreement  Equitable  mort. 
to  deposit  deeds  as  security  for  a  debt,  without  actual  ment  without 
deposit,  gives  the  right  in  equity  to  specific  performance,  ^^^'' 
and  so  creates  an  equitable  mortgage  (c).     But  a  mere  Agreement  mnat 
agreement  for  a  mortgage  or  for  a  deposit,  without  actual  '^^^^  '^ 
deposit,  must  be  proved  by  writing  signed  by  the  party 
to  be  charged  therewith,  under  the  Statute  of  Frauds  {d). 


The  above  doctrines  concerning  mortgages  have  been 


(a)  Sporle  y.  TTAd^mon,  20BeaY. 
607  ;  24  L.  J.  0.  789. 

(h)  Moores  y.  Choat,  8  Sim.  508 ; 
Moore  y,  Chreg,  2  De  O.  &  S.  304 ;  2 
Ph.  717,  OYerruliDg  Luciu  t.  Com- 
erford^  3  Bro.  G.  G.  166,  8  Sim. 
499  \  see  Cox  t.  Bishop^  8  D  M.  & 
a.  815  s  26  L.  J.  G.  389. 

(c)  See  per  Ktndenley,  V.  G.,  in 
Matihewt  t.  Goodday,  31  L.  J.  G. 
282;  Dawi  y.  Terrell^  83  Bear. 
218 ;  Tebb  y.  Hodge,  38  L.  J.  G.  P. 
217  ;  39  i6.  56 ;  L.  R  5  G.  P.  73. 
Such  an  agreement  is  a  chaise  npon 
the  land  within  the  Registry  Acts, 
Wighft  Mortgage  Trusty  L.  B.  16 
E(|.  41 ;  43  L.  J.  G.  66.  As  to 
priority  between  an  equitable  mort- 
gage without  the  deeds  and  an 
equitable  mortgage  with  deposit  of 
deeds,  see  i>i«oii  ▼.  Muekleeionj  L. 


B.  8  Gh.  155 ;  42  L.  J.  G.  210 ; 
and  see  poet^  Ghap.  II.  Sect.  VI. 
'  Priority  of  £qaitable  Estates.' 

(d)  Ante  p.  297 ;  Ex  p.  Coombe, 
4  Madd.  249.  Where  certain  deeds 
were  deposited  and  a  letter  was 
written  stating  that  they  were  the 
title  deeds  of  an  estate,  and  had 
been  deposited  as  security  for  a 
loan,  it  was  held  that,  though  the 
deeds  were  not  really  the  title  deeds 
of  the  estate,  the  letter  constituted 
a  good  equitable  mortgage  upon  it ; 
Selbome,  L.  G.,  said,  **  It  is  a  secu- 
rity created  by  an  express  writing 
under  the  hand  of  the  owner  in  fee 
sufficient  to  satisfy  the  Statute  of 
Frauds,  and  raising  none  of  the 
questions  which  a  securitT  by  mere 
deposit  might  have  raised.  Dixon 
T.  MuiQhUtton^  supra. 
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stated  generally  with  reference  to  freehold  estates ;  but 
they  are  applicable  for  the  most  part  to  mortgages  of  any 
other  subjects  of  property;  though  the  form  of  the 
mortgage  must  necessarily  vary  in  some  degree  accord- 
ing to  the  subject,  whether  freehold,  copyhold  or  lease- 
hold, or  a  merely  equitable  estate  or  interest. 
MortgMe  of  A  mortgage  of  copyholds  usually  takes  the  form  of  a 

^^^  ^  '  conditional  surrender.  A  surrender  is  made  to  the  use 
of  the  mortgagee,  but  subject  to  the  condition  that  on 
payment  of  principal  and  interest  on  a  certain  day  the 
surrender  shall  be  void.  The  mortgagee  does  not  take 
admittance,  except  upon  foreclosure,  and  therefore  incurs 
no  fine  or  liability  for  the  rents  and  services.  Upon  re- 
demption, satisfaction  of  the  condition  is  entered  upon 
the  rolls  and  the  surrender  is  thereby  vacated,  leaving 
the  mortgagor  in  admittance  as  before.  A  separate  deed 
of  mortgage  is  executed  covenanting  to  surrender  as 
above,  and  in  other  respects  in  the  form  of  a  usual  mort- 
gage deed  adapted  to  the  copyhold  security  (a). 
Equitable  mort.  An  equitable  mortgage  of  copyholds  may  be  made  by 
jw  o  copy-     ^gp^gjij  Qf  ^jjg  copies  of  the  Court  Bolls  relating  to  the 

title  (6). 

MortMMof  A  mortgage  of  leaseholds  may  be  made  by  an  assign- 

ment of  the  whole  term  and  interest  of  the  mortgagor, 
subject  to  the  proviso  for  redemption  and  other  conditions 
of  a  mortgage,  in  strict  analogy  with  a  mortgage  in  fee 
simple. — Or  it  may  be  made  in  the  form  of  an  underlease 
by  the  mortgagor  to  the  mortgagee  for  a  period  less  than 
the  whole  term ;  in  which  form  the  mortgagee  avoids 
incurring  the  liability,  as  assignee  of  the  lease,  for  the 
rent  and  covenants  contained  in  it  (c) . 


(a)  ScriYen  on  Ck)p.  194 ;  1  Pri-  Whiihread  t.  Jordan,  I  T.  &  C. 

deaux  Conv.  422,  490.  7th  ed. ;  see  Ex.  303  ;  see  Pryce  y.  Bwyt  23  L. 

post,  Part  IV.  Chap.  I.,  *  Convey-  J.  C.  676. 

ano6  of  Copyholds.*  (c)    2  Hayes   Convey.  127,  5t.h 

(5)  Bx  p.  Warner,  19  Vee.  202 ;  ed. ;  J  Piideaux  Conv.  423,  7th  ed. 


SECT.  YII.   §  4.   MOBTOAGES.  30l 

A  mortp^as^e  of  equitable  estates  and  interests  in  land  Hortgace  of 

^   ^  ^  ,  .  equitable  estotea 

is  commonly  effected  by  conveyance  or  assignment  in  the  »Qd  interesto. 
form  applicable  to  the  analogous  legal  estate  or  interest^ 
and  with  the  same  terms  and  conditions  as  a  legal  mort- 
gage^ so  far  as  the  same  are  applicable  (a). — An  equitable 
interest  created  by  a  contract  may  be  mortgaged  by  a 
deposit  of  the  contract,  in  analogy  with  a  mortgage  by 
deposit  of  title  deeds,  as  by  deposit  of  a  contract  for  the 
purchase  of  an  estate  or  for  a  lease ;  and  such  mortgage 
is  subject  to  the  same  rules  and  incidents  as  an  equitable 
mortgage  by  deposit  of  deeds  (6). 

With  respect  to  assignments  of  equitable  interests,  it  Notice  of  mort. 
is  to  be  observed,  that  if  the  subject  of  property  be  of  &aatee. 
the  nature  of  personal  chattels,  passing  by  transfer  of 
possession,  it  is  necessary  to  do  what  is  tantamount  to 
obtaining  possession,  that  is,  to  give  notice  of  the  assign- 
ment to  the  trustee  and  thus  convert  him  into  a  trustee 
for  the  assignee,  in  order  to  perfect  the  assignment  as 
against  unknown  or  subsequent  claimants,  who  by  giving 
a  prior  notice  might  obtain  priority.  Such  is  the  case 
with  an  assignment  or  mortgage  of  money  charged  upon 
land,  or  the  proceeds  of  land  under  trust  for  conversion, 
which  interests  are  of  the  nature  of  personalty ;  notice 
must  be  given  to  the  trustee  in  order  to  perfect  the  title 
as  against  other  claimants  (c). 

But  if  the  subject  of  assignment  be  an  equitable  estate  Notice  not 
or  interest  in  the  land  itself,  corresponding  with  a  legal  equitable  estate 
estate  or  interest,  though  the  legal  estate  be  outstanding, 
no  notice  is  necessary  to  be  given  to  the  trustee  or  legal 
owner  in  order  to  complete  the  assignment,  for  assign- 
ments of  such  equitable  estates,  in  analogy  with  legal 
conveyances,  take  priority  according  to  the  time  of  execu- 
tion.    Thus,  with  the  equity  of  redemption  of  a  mortgage 

(a)    See  ante^  p.  142 ;  Bee  poH,  27  L.  J.  0.  585. 
Part  IV.  Chap.  I.  *  Conveyance  of  (o)  Dearie  v.  Hall,  3  Euss.  1  j 

Equitable  estates.'  Loveridge  y.  Cooper,  ib. ;    Hughet^ 

ip)    See    anU,    p.  297 ;     UnUy  Truets,  2  H.  &  M.  89  j  83  L.  J.  0. 

Banking  Au.  y.  Kimg^  25  Beay.  72  \  725. 


302         PABT  II.   CHAP.  I.   THB  LUaXATIOk  OF  ESTATES. 

in  fee^  a  subsequent  mortgagee  obtains  no  priority  over 
an  intermediate  one^  by  giving  notice  to  the  legal  mort- 
gagee ;  but  the  mortgagees^  in  the  absence  of  special  cir- 
cumstances^ rank  in  order  of  time  (a). 


§  5.  Equitable  Estates  and  Interests  abising  out 

or  Contracts  op  Sale. 

Vendor  tnistee  for  specifio  performance— equitable  estate  of 
purchaser — vendor  liable  to  account. 

lien  of  vendor  for  unpaid  purchase  money — discharge  of  lien 
by  taking  other  security. 

Lien  of  purchaser  for  deposit — claim  to  return  of  deposit. 

Conversion  of  the  land  by  contract  of  sale — depends  upon 
liability  of  vendor  to  specific  performance— devise  of  land 
contracted  to  be  sold — effect  of  compulsory  sale. 

Conversion  of  the  purchase  money  by  the  contract — depends 
upon  liability  of  purchaser  to  specific  performance — ^pur- 
chase money  primarily  charged  updn  the  land  purchased 
under  Locke  King's  Act. 


trustee  for 

tpedfloper- 

formanoe. 


Vendor  beoomes  A  contract  of  Sale,  of  which  a  court  of  equity  would 
decree  specific  performance,  gives  rise  to  various  trusts 
and  equities.  The  vendor  from  the  time  of  executing 
the  contract  holds  the  land  upon  trust  for  the  perform- 
ance of  it  according  to  its  terms  and  conditions  (6) ;  and 
may  be  restrained  at  the  suit  of  the  purchaser  from  sell- 
ing or  conveying  the  land  to  another  (c). — Any  person 
taking  a  conveyance  from  the  vendor  with  notice  of  the 


(a)  Jones  v.  Jone$,  8  Sim.  633 ; 
Wilmol  V.  Pike,  5  Hare,  14 ;  WiU- 
ahire  v.  RabbitSf  14  Sim.  76 ;  see 
pott^  Chap.  II.  Sect.  VI,  *  Priori^ 
of  Equitable  Estates';  and  Part JY. 
Chap.  I. '  Assignment  of  Equitable 
Estates.' 

(b)  Sugden's  Y.  &  R  175,  14tli 
«d. ;  see  JU'CreiffM  v.  Faster,  L. 
B.  5  Ch.  604;   39  L.  J.  C.  792; 


S.  C.  nom.  Shaw  v.  Foster^  L.  B.  5 
H.  L.  321,  and  cases  there  cited  ; 
see  per  Westbury,  L.  C,  in  Holroyd 
V.  Afarshall,  83  L.  J.  C.  193;  10 
H.  L.  C.  191 ;  where  the  same  prin- 
ciple was  extended  to  after-acquired 
property. 

(c)  See  Sadley  v.  London  Bank 
qfScoUamd,  8  De  G.  J.  k  S.  63. 


Sect.  yii.  $  5.  contaacts  ov  sals. 


86S 


contract  would  be  bound  by  the  same  equity  or  trust  for 
performance  as  the  vendor  (a). 

Equity  regards  the  property  under  contract  for  sale  as  Equitable  estate 
if  the  contract  were  carried  out  according  to  its  terms.  °  ^ 
Land  which  ought  to  have  been  conveyed  is  regarded  as 
the  property  of  the  purchaser ;  who  may  thus  acquire 
the  equitable  estate  in  fee  simple  or  other  interest  con- 
tracted for  by  virtue  of  the  contract  without  any  tech- 
nical limitation  (&).  Any  subsequent  deterioration  or 
improvement  of  the  property  prirndfcbde  accrues  to  the 
purchaser^  as  owner ;  as  a  loss  by  fire^  according  to  the 
maxim  '^  damnum  ex  casu  sentU  domvnus*'  (c). 

Accordingly^  the  vendor  remaining  in  possession  after  vendor  mpoa. 
the  time  appointed  for  the  completion  of  the  contract  is^  ll^i^tforrenu 
in  general^  bound  to  account  to  the  purchaser  for  the  *°  ^^  *"" 
rents  and  profits  actually  received,  or  which  with  proper 
management  he  ought  to  have  received,  and  he  may  be 
charged  with  an  occupation  rent ;  he  may  also  be  made 
liable  for  deterioration  and  dilapidation  caused  by  his 
own  negligence.     But  he  is  entitled  to   credit  for  all 
proper  expenditure  in  maintaining  the   property   in   a 
proper  condition ;  and  he  is  entitled  to  interest  on  the 
purchase  money  while  it  remains  due  and  unpaid  {d). 

If  the  purchase  money  or  any  part  of  it  remains  un-  Lienor Tendor 
paid  after  conveyance,  the  vendor  has  an  equitable  lien  ciLemMiey!*"' 
or  charge  upon  the  land  conveyed  for  the  amount,  and 
the  purchaser  holds  the  land  subject  to  such  lien ;  unless 


(a)  Bame9  ▼.  Wood^  L.  B.  8  Eq. 
424 ;  38  L.  J.  0.  683.  See  ante, 
p.  143. 

(6)  Treatise  of  Equity  by  Fon- 
blanque,  ch«  6,  b.  9,  see  ante,  p. 
141 ;  Bower  v.  Cooper,  2  Hare  408. 

(<?)  Paine  v.  Meller,  6  Ves.  849; 
see  Dart,  Y.  &  P.  596,  3rd  ed.  So 
the  purchaser  of  a  life  annuity  bears 
the  loss  caused  by  the  death  hap- 
pening after  the  time  for  completion. 
Kenneif  y.  Wenhamy  6  Madd.  355. 
See  Jaekeon  y.  Xever,  3  Bro.  C.  0. 


605. 

(rf)  Dyer  v.  Sargrave,  10  Ves. 
505 ;  8hermn  t.  Siijteepeare,  5  B. 
M.  &  O.  517 ;  23  L.  J.  G.  898 ; 
Thomas  t.  Buxton,  L.  B.  8  Eq. 
120 ;  38  L.  J.  0.  709  ;  PWlvpa  ▼. 
Silvester,  L.  B.  8  Ch.  173;  42  L. 
J.  G.  225.  He  is  in  a  position 
analogous  to  a  person  holding  pos- 
session of  laud  on  which  he  has  se- 
curity, per  Selbome,  L.  Gm  ib»  See 
antSf  p.  295. 
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DiBoharge  of 
lien  by  tuAng 
other  secori^. 


Payment  by 
annuitiee. 


it  be  excluded  by  the  express  terms  or  manifest  intention 
of  the  contract  (a). 

The  lien  for  unpaid  purchase  money^  under  the  general 
rule,  may  be  discharged  by  the  vendor  taking  other 
security,  at  the  time  of  the  purchase  or  afterwards,  in 
substitution  for  it.  ''  The  question  is  then  not  merely 
upon  the  fact  whether  a  security  was  taken,  but  it  de- 
pends upon  the  circumstance  of  each  case  whether  the 
court  is  to  infer  that  the  lien  was  intended  to  be  reserved, 
or  that  credit  was  given,  and  exclusively  given,  to  theperson 
from  whom  the  other  security  was  taken  "  (6). — ^Accord- 
ingly the  lien  is  not  lost  by  the  vendor  merely  taking  abend 
or  note  or  a  real  security  for  the  purchase  money ;  or  by 
his  taking  a  security  for  payment  at  a  future  day  (c). 

Where  the  consideration  for  the  sale  is  to  be  paid  in 
the  form  of  an  annuity  for  life  or  lives,  though  the  lien 
is  not  necessarily  excluded,  yet  the  presumption  is 
against  any  intention  to  create  a  permanent  charge  on 
the  estate  for  the  periodical  payments  during  the  con- 
tinuance of  the  annuity ;  and  the  vendor  is  presump- 
tively entitled  only  to  the  bond,  covenant,  or  security 
for  the  annuity  provided  in  the  contract  (d). 


(a)  The  doctrine  of  lien  for  un- 
paid purchase  money  is  thus  stated 
by  Eldon,  L.  0.:— "Where  the 
yendor  conveys,  without  more, 
though  the  consideration  is  upon 
the  face  of  the  instrument  expressed 
to  be  paid,  and  by  a  receijrt  en- 
dorsed upon  the  back,  if  it  is  the 
simple  case  of  a  conyeyance,  the 
money,  or  part  of  it,  not  being  paid, 
— ^upon  the  doctrine  of  this  Court, 
which  when  it  is  settled,  has  the 
effect  of  contract,  though  perhaps 
no  actual  contract  has  taken  place, 
a  lien  shall  prevail ;  in  the  one  case 
for  the  whole  consideration  ;  in  the 
other,  for  th»»t  part  of  the  money 
which  was  not  paid.— -The  lien 
exists,  unless  an  intention,  and  a 
manifest  intention,  that  it  shall  not 
exist  appears."     16  Yes.  837,  in 


MttchrHh  V.  S^mmofu  ;  and  see  per 
Cranworth,  L.  C,  Dixon  v.  Chjiferef 
1  D.  &  J.  655;  27  L.  J.  G.  148; 
per  Bacon,  V.  C,  re  Albert  Int,  Co. 
L.  B.  11  Eq.  164, 179 ;  40  L.  J.  0. 
166, 171. 

(ft)  Per  Eldon,  L.  C,  15  Yes. 
850,  Mackreth  v.  Symmondsi  and 
see  notes  to  that  case  in  1  W.  & 
T.  L.  C.  284-292,  Srd  ed. 

(c)  Mackreth  v.  SymihonMt  supra ; 
Lupon  V.  Qayfere,  supra ;  Winter  v. 
Lord  Anson,  8  Buss.  488 ;  Sugden 
Y.  &  P.  862, 11th  ed. 

(d)  Per  Eldon,  L.  C,  16  Yes. 
351,  Mackreth  v.  Symmont ;  JHxon 
V.  Qayfere,  1  D.  &  F.  666 ;  27  L.  J. 
0.  148.  In  the  case  of  purchase 
money,  the  purchaser  could  free  the 
estate  at  any  time  by  payment  of  a 
gross  sum,  but  where  it  was  an  an- 
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The  lien  extends  to  lands  taken  by  a  railway  oompany  Liemmderoom. 
under  the  compulsory  powers  of  purchase  given  by  the 
Lands  Clauses  Act; — and  the  deposit  required  to  be 
made  and  the  bond  to  be  given  under  the  Act^  as  security 
for  the  purchase  money  of  the  land  taken^  does  not  dis- 
charge the  lien  of  the  vendor  (a) 

The  lien  for  unpaid  purchase  money  charges  the  land^  um  against 
not  only  as  against  the  purchaser  himself^ ,  but  also  aa  witf  ^oe. 
against  a  sabsequent  purchaser  from  him  (except  a  pur- 
chaser for  value  without  notice  that  the  money  was  un- 
paid) ;  "  for  there  is  no  difiTerence  between  this  species 
of  lien  and  other  equities  by  which  third  persons  having 
notice  are  bound ''  (fe) . 

Upon  the  like  principle^  upon  payment  of  a  deposit  or  uen  of  par- 
purcnase  money  before  conveyance,  the  purchaser  prima  pont  or  por- 
fade  acquires  a  lien  for  the  amount  upon  the  land  in  the  pud  before  oon- 
hands  of  the  vendor,  in  the  event  of  the  contract  being 
subsequently  rescinded,  or  failing  without  any  default  on 
his  part  (c). 

The  claim  to  a  return  of  the  deposit  stipulated  to  be  cuum  to  deposit 

•  J  i_       . -I  j.j./»i  1  1  "jj  under  the  oon- 

paid  by  the  contract  oi  sale  may  be  expressly  provided  tract 
for  in  certain  events  by  the  terms  of  the  contract ;  and  if 


naitj  for  lives  the  court  should  be 
slow  to  bold  that  the  yendor  oould 
say  the  estate  was  inalienable  po 
long  as  any  of  the  annuitants  are 
aliye.  Per  Cranworth,  L.  C.  Ibid, 
■  {a)  Walker  ▼.  Ware  ^  JBuntinff- 
ford  Ry,  Co.  L.  B.  1  Eq.  195 ;  35 
L.  J.  C.  94 ;  Wing  t.  Tottenham  if 
Hampetead  J2y.  Co.  L.  B.  3  Gh. 
740;  37  L.  J.  C.  654;  Munno  t. 
Isle  of  Wight  Ry.  Co.  L.  B.  5  Ch. 
414;  39L.  J.  0.  522. 

(J)  Per  Eldon,  L.  C,  15  Ves.  350, 
Mackreth  r.  8ymmond»\  see  ante^ 
p.  143.     Rice  ▼.  Rice^  2  Drew.  73. 

{e)  Wythes  t.  Zee,  8  Drew.  396; 
25  L.  J.  G.  177  ;  notes  to  Mackreth 
T.  Symmondtt  supra,  293 ;  Roee  t. 
Watson,  10  H.  L.  C*  672 ;  33  L,  J. 


0.  385.  The  operation  of  a  con- 
tract of  sale  in  equity  being  "  that 
the  ownership  is  transferred  subject 
to  the  payment  of  the  purchase 
money,  every  portion  of  the  pur- 
chase  money  paid  in  pursuance  of 
the  contract  is  a  part  performance 
of  the  contract,  and  to  the  extent  of 
the  purchase  money  so  paid  does  in 
equity  finally  transfer  to  the  pur- 
chaser the  ownership  of  a  corre- 
sponding portion  of  the  estate." 
Per  Westbury,  L.  C.  lb.  See  Ahe- 
raman  Iron  Works  v.  Wickens^  L. 
B.  4  Gh.  Ap.  101,  109  ;  where 
it  was  held  that  a  subpurchaser 
might  establish  a  lien  for  purchase 
money  advanced  to  the  extent  of 
the  lien  of  th^  original  purchaser, 

3? 
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CTpon  TCseiMkn 
at  ooDtraoi. 


Jurisdiotion  of 
Court  to  order 
return  of  de- 
posit. 


Lien  m  agunet 
pxtrchMer  with 
notioe* 


the  contract  so  provide  it  may  be  forfeited  (a).  Where 
the  contract  is  rescinded  by  agreement^  the  claim  to  the 
deposit  must  be  referred  to  the  terms  of  that  agreement ; 
and  if  the  rescission  be  unconditional^  no  claim  can  be 
made  for  a  return  (b). 

Where  a  contract  is  rescinded  by  the  court  on  the 
ground  of  frauds  misrepresentation^  or  any  like  cause,  it 
is  within  the  jurisdiction  of  the  court  to  order  the 
deposit  to  be  returned,  and  to  declare  it  to  be  a  lien 
upon  the  land,  with  interest  (c).  On  a  sale  made  by 
order  of  the  court,  which  failed  by  reason  of  the  bank- 
ruptcy of  the  purchaser  and  the  refusal  of  his  assignees 
to  complete,  an  order  was  made  by  the  court  declaring 
the  deposit  to  be  forfeited,  although  the  conditions  of 
sale  contained  no  provision  as  to  forfeiture  (d). 

The  lien  charges  the  land  as  against  a  subsequent 
purchaser  or  mortgagee  &om  the  vendor  having  notice 
of  the  payments  made  (e). 


ConTersion  by 
eontrect  of  Bale. 


Of  the  Und  into 
money. 


A  contract  of  sale  of  which  a  court  of  equity  would 
decree  Bpeoifio  performance  further  operates  in  equity 
as  a  conversion,  according  to  the  terms  of  the  contract,  of 
the  land  into  money  on  the  part  of  the  vendor,  and  of  the 
amount  of  purchase  money  into  the  land  on  the  part  of 
the  purchaser  (/). 

The  right  of  the  vendor  to  the  performance  of  the 
contract,  or  payment  of  the  purchase  money  is  personal 
estate;  and  if  he  die  before  completion  it  devolves 
upon  his  personal  representative  who  may  enforce  it  by 


(a)  Bea/oan  y.  McDonnell,  9  Ex. 
809 ;  Palmer  r.  Temple^  9  A.  &  B. 
506 ;  ffinton  y.  Sparkeg,  L.  B.  8 
0.  P.  161;  87  L.  J.  0.  P.  81; 
C(U9on  y.  RoherUy  31  Besy.  613; 
82  L.  J.  0. 106. 

{h)  See  Xe0  y.  Page,  30  L.  J.  0. 
857  ;  Chrimman  y.  Legge^  8  B.  &  C. 
324. 

(c)  Tofra/n/^  y.  BoUfm^  I*.  B.  14 


Bq.  124 ;  8  Ch.  118 ;  41  L.  J.  C. 
648;  as  to  the  claim  for  interest, 
see  anle^  p.  269. 

((Q  Depree  y.  Bedborofugh^  4  Qiff. 
479 ;  33  L.  J.  C.  134. 

(0)  WaUon  y.  Rose,  10  H.  L.  0. 
672 ;  see  ante^p.  148, 305. 

if)  I  "W.  AT.  L.  0.  754,  in  notes 
to  Fletcher  y.  Ashiumeri  as  to 
Qonyersion,  see  antCy  p.  248, 
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Boifc  for  specific  performance  against  tlie  purchaser ;  in 
which  suit  theheir  at  law  or  devisee  of  the  legal  estatemust 
be  joined,  and  maybe  compelled  to  execute  a  conveyance  {a) . 

The  conversion  depends  upon  the  contract.  If  the  conyenion  abso- 
contract  is  such  as  a  court  of  equity  would  decree  to  be  yeador. 
specifically  performed  against  the  vendor  at  the  time  of 
his  death,  the  conversion  is  then  absolute  as  between  his 
real  and  personal  representatives.  And  it  is  immaterial 
that  afterwards  the  contrjict  is  not  in  fact  completed  ;— 
as  where  it  was  properly  abandoned  by  the  purchaser 
by  reason  of  not  being  able  to  get  the  conveyance  exe- 
cuted by  parties  on  whom  the  legal  estate  devolved  (fe) ; — 
or  where  the  purchaser  subsequently  lost  his  right  to 
specific  performance  by  delay  (c). 

If  at  the  time  of  the  death  of  the  vendor  the  contract  Fntare  and 
is  in  terms  Aiture  or  conditional  as  to  completion,  the  Ternon. 
conversion  is  not  absolute  until  the  time  has  elapsed  or 
the  condition  has  been  fulfilled.     Thus,  if  the  contract 
appoints  a  future  day  for  completion,  before  which  the 
vendor  dies,  the  rents  accruing  between  his  death  and 
the  day  appointed  remain  part  of  his  real  estate  passing 
to  his  heir  or  devisee,  and  not  to  his  executor  (d).     So,  convenianat 
if  the  contract  gives  the  purchaser  a  future  option,  as  in  SaM?.**  ^"^ 
the  case  of  a  lease  for  years  with  an    option   to  the 
lessee  to  purchase  at  any  time  during  or  at  the  expira- 
tion of  the  term,  the  conversion  takes  effect  only  from 
the  time  of  the  purchaser  exercising  his  option,  and  the 
land  in  the  meantime  descends  to   the  heir  or  passes  to 
the  devisee  (a). 


(a)  Farrar  v.  WiiiUrUmy  5  Bear. 
1  s  Roberts  y.  Marchant,  1  Hare, 
547;  Hoddel  y.  Fuah,  33  fieay. 
489.  The  amount  of  the  purchase 
money  u  le^  assets  in  the  hands 
of  the  executor  and  liable  to  probate 
duty.  AU.-  Oen,  y.  Brunning,  8  H. 
L.  0.  243 ;  30  L.  J.  G.  379 ;  see 
anUf  p.  261. 

(h)  TebboU  y.  Voulea,  6  Sim.  40; 
in  which  case  it  was  decreed,  with 
consent  of  the  heir,  that  the  estate 


should  be  sold  for  payment  of  tes- 
tator's debts. 

(c)  Cwrre  y.  Bowyery  6  Beay.  6 
n.,  in  which  case  it  was  held  that 
the  estate  belonged  to  the  next  of 
kin. 

(^  Shadforih  r.  Tmpls,  10  Sim. 
184;  Lumtden  y.  Frater,  12  Sim. 
263  ;  see  Wattt  y.  WatU,  L.  B.  17 
Eq.  217  ;  43  L.  J.  0.  77. 

\e)  Lawes  y.  Bennett^  1  Cox,  167 ; 
TowUey  y.  Bedwell,  14  Yes.  591 1 
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DeriM  of  land 
reroked  hj  oon- 
tnot  of  nle. 


No  oQnT0nion        If  the  contract  is  such  that  a  court  of  equity  would 

nnlew  ipeoiflo  . 

Derformaiioe  can  uot  give  the  puTchaser  spocific  performance  there  is  no 
conversion,  and  the  heir  or  devisee  of  the  vendor  may 
retain  the  land  (a).  But  in  a  case  where  the  heir  of  the 
vendor  adopted  a  parol  contract  which  he  might  have 
repudiated  as  not  satisfying  the  requirements  of  the 
Statute  of  Frauds,  and  completed  the  sale,  it  was  held 
that  the  purchase  money  was  personal  estate  and  be- 
longed to  the  next  of  kin  {b). 

Accordingly,  a  devise  of  the  land  is  revoked,  as  to  the 
beneficial  interest  by  a  subsequent  contract  to  sell  it, 
though  not  completed  at  the  testator's  death ;  and  the 
devise  will  not  apply  to  the  purchase  money,  or  to  the 
lien  of  the  vendor  upon  the  land  which  is  merely  a 
security  for  the  purchase  money  (c).  If  the  contract  is 
conditional  upon  an  option  in  the  purchaser,  the  devise 
takes  effect  only  until  the  exercise  of  the  option,  and  is 
then  revoked  in  favour  of  the  personal  representative  {d) . 
So  also,  if  the  completion  of  the  contract  is  postponed 
to  a  future  time,  the  devise  operates  until  the  time  of 
completion  (e). 

A  devise  of  land,  after  a  contract  of  sale  made  which 
is  not  completed  at  the  testator's  death,  operates,  like  a 
devise  of  land  of  which  the  testator  is  only  trustee,  in 


Deriae  of  land 
tiDder  oontaraot 
for  Bale. 


ColUnfffoood  Y.  Rouf,  26  L.  J.  C. 
649;  8  Jur.  K.  S.  785.  See  Weed- 
ing V.  Weeding,  IJ.  &  H.  424;  30 
L.  J.  C.  680. 

(a)  See  Roberts  t.  Marchanty  1 
Hare,  547,  for  which  reaaon  the 
heir  or  deTisee  muBt  be  joined  in  a 
Buit  against  the  purchaser,  though 
the  legal  estate  be  outstanding,  as 
the  purchaser  is  entitled  to  have 
the  oontract  established  against 
them. 

(h)  Frojfne  y.  Taylor,  83  L.  J. 
0.  228. 

(c)  Tebbott  t.  Voulet,  6  Sim.  40 ; 
Moor  Y.  Raubeck,  12  Sim.  123; 
Farrar  t.  Earl  of  Winterton,  1 
Bear.  1,  where  L.  Langdale,  M.  B., 
speaking  of  a  testatrix  who  after  de- 


yising  an  estate  had  contracted  to 
sell  it,  said : — *'  In  equity  she  had 
alienated  the  land,  and  instead  of 
her  beneficial  interest  in  the  land, 
she  had  acquired  a  title  to  the  pur- 
chase money.  What  was  really  hers 
in  right  and  equity  was,  not  the 
land  but  the  money,  of  which  alone 
she  had  a  right  to  dispose.*'  And 
he  therefore  held  that  the  deyisees 
took  no  beneficial  interest.  The 
devise  in  such  case  is  not  extended 
by  the  Wills  Act  1  Viet.  c.  26,  s. 
28.  lb.  See  0OJ^  Part  lY.  Chap. 
II.  *  Wills.* 

((Q  Weeding  y.  Weeding^  1  J.  & 
H.  424 ;  30  L.  J.  C.  680. 

(«)  See  WatU  t.  WatU,  L.  B. 
17  B^.  217  J  43  L.  J.  0.  77. 
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oompulflory  fwle. 


conveying  the  legal  estate  only^  unless  the  intention  to 
pass  the  purchase  money  by  it  appear  in  the  will  (a) . 

A- statutory  notice  by  a  company  to  take  lands  under  convenionbj^ 
their  compulsory  powers  of  purchase  has  not  alone  the 
effect  of  a  contract  of  sale  by  way  of  equitable  conver- 
sion (6) ;  but  when  followed  by  a  contract  settling  the 
price  and  terms  of  sale,  the  conversion  in  equity  is  com- 
plete  from  the  date  appointed  for  the  completion  of  the 
sale  (c). 


The  contract  operates  on  the  part  of  the  purchaser  as  conTemonof 
a  conversion  of  his  personal  estate  to  the  amount  of  the  mon^^to  tiw 
purchase  money  into  the  land,  according  to  the  terms  of 
the  contract;  and  if  he  die  before  completion  his  heir 
or  devisee  becomes  entitledto  have  the  purchase  completed 
as  against  the  personal  representative  and  the  purchase 
money  paid  out  of  the  personal  estate  (d) . 

The  conversion  in  favour  of  the  heir  or  devisee  depends  Depends  npon 

^  the  liability  of 

upon  whether  the  contract  is  such  as  a  court  of  equity  thepurohaaerto 

X       if  speoifio  peribrm- 

would  specifically  enforce  against  the  purchaser  {e),  »qm- 


(a)  Wall  V.  Bright,  1  J.  &  W. 
494  ;  Knollys  y.  Shepherd,  ib.  499 ; 
Brant  r.  Vaute,  1  Y.  &  0.  0.  680  ; 
Emuts  T.  Smith,  2  D.  &  S.  722 ;  see 
Hawkins  on  Willfl,  88;  and  see 
Lowry^s  Will,  L.  B.  15  Eq.  78; 
42  L.  J.  0.  509. 

{b)  Haynes  t.  ffaynet,  1  Dr.  & 
Sm.  426 ;  80  L.  J.  0.  578. 

(c)  Ex  p.  ffawkine,  18  Sim.  569 ; 
re  Manchester  y.  Sotithport  By.  Co.t 
19  Beay.  865;  re  Lowry'e  fFUly 
supra  ;  Watte  y.  Watte,  L.  B. 
17  Eq.  217 ;  48  L.  J.  0.  77,  in 
such  case  the  sale  is  enforced  and 
the  oonyersion  effected  under  the 
compulsoiT  powers,  and  not  under 
the  jurisdiction  of  the  court  oyer 
the  specific  performance  of  con- 
tracts ;  and  therefore  it  is  not  ne- 
cessaiy  that  there  should  be  a  con- 
tract eyidenoed  according  to  the 
requirements  of  the  Statute  of 
Frauds. 

((Q  See  per  Eldon,  L.  0.,  7  Ves. 


274,  in  Seton  y.  Slade ;  and  10  Ves. 
614,  in  Broome  y.  Mouck.  As  to 
when  a  deyise  of  land  indudee  land 
contracted  to  be  purchased,  see 
Hawkins  on  Wills,  88. 

(e)  '*As  between  the  heir  and 
the  personal  representatiyes,  Iiocon 
y.  Mertina,  8  Atk.  1,  Buekmatter  y. 
Harrop,  7  Ves.  841,  and  other  cases, 
established  the  general  principle, 
that  whateyer  is  the  state  of  liability 
of  the  party  himself  to  take  at  his 
death  must  be  the  state  of  liability 
to  be  considered  upon  questions 
between  those  representing  him  after 
his  death."  Per  Eldon,  L.  C,  10 
Ves.  607,  in  Broome  y.  Monek\ 
Qamett  y.  Aoton,  28  Beay.  888.— 
Although  the  purchaser  might  haye 
waiyed  objections,  as  to  title  or 
otherwise,  the  court  cannot  specu- 
late upon  what  he  would  or  would 
not  haye  done;  ''but  the  inquiry 
must  be,  whether  at  his  death  a 
contract  existed  by  which  he  was 
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wiierepnr-  If  the  purchaser  was  liable  for  specific  performance  of 

^«!iflop«rfonL  the  contract  at  his  deaths  his  heir  or  devisee  becomes  en- 
^^  titled  to  the  benefit  of  it ;  and  this  right  is  not  affected 

by  the  vendor  becoming  discharged  by  subsequent  cir- 
cumstances, as  by  an  unreasonable  delay  on  the  part  of 
the  purchaser's  representatives  caused  by  the  state  of 
his  affairs ;— or  by  the  vendor  electing  to  rescind  the  con- 
tract under  the  conditions  of  sale  instead  of  complying 
with  certain  requirements  as  to  the  title ; — ^in  such  cases 
the  heir  retains  the  right  of  having  the  purchase  money 
rtdsed  for  his  benefit  out  of  the  personal  estate,  subject 
to  the  modification  introduced  by  the  statute  SO  &  31 
Vict.  c.  69,  hereafter  mentioned  (a), 
wiierepor..  If  the  coutract  be  such  that  the  purchaser  could  not 

for^edfloper.  be  Compelled  to  specific  performance,  there  is  no  con- 
**™°*^*         version  of  the  purchase  money  in  favour  of  heir  or  de- 
visee, and  he  acquires  no  right  against   the  personal 
estate,  either  to  have  the  contract  completed  or  to  be 
paid  the  amount  of  purchase  money :  as  where  the  con- 
tract, as  against  the  purchaser,  did  not  satisfy  the  re- 
quirements of  the  Statute  of  Frauds  {b)  ;—ot  where  the 
vendor  could  not  make  a  good   title   (c) ;  ^  so,   if  the 
purchaser  has  an  option  to  complete,  which  he  has  not 
exercised  before  his  death,  his  real  representative  takes 
nothing  (cQ. 
Poroiummon^      By  the  Statute  30  &  31  Vict.  c.  69,  (explaining  Locke 
^i^;      King's  Act,  17  &  18  Vict.  c.  113,)  the  latter  Act  is  ex- 
b7^»  ^ttatw!^  tended  "  to  any  lien  for  unpaid  purchase  money  upon  any 
lands  or  hereditaments  purchased  by  a  testator.''    And 
by  Locke  Ejng's  Act,   the  land  or  hereditaments  so 
charged  are  made  as  between  the  different  persons  claim- 


bound,  and  which  he  oonld  be  oom-  {b)    Bmekmatter  t.    Harrop^  7 

pelled  to  perform ; "  per  Qrant,  M.  Yes.  341. 

B.y  7  Yee.  844^  in  Buckmatter  y.  (c)   J^rooMe  y.  Monek,  10  Yes. 

Rarrop.  697. 

(a)  jnataker  y.    WMttaker,  4  (d)   £arl  Badnor  y.  Skqfto,  11 

Bro.  0.  0.  30  3  Btidson  y.  Cooke,  Yee.  448. 
L.  R.  13  Eq.  417|  41  L.  J.  0.  306. 
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ing  throngli  or  nnder  the  testator  primarily  liable  to  the 
payment^  and  the  heir  or  devisee  is  disentitled  to  having 
the  debt  discharged  or  satisfied  out.  of  the  personal 
estate^  unless  the  testator  shall  have  signified  a  contrary 
or'  other  intention. — ^The  above  enactment  mentions  the 
case  of  a  testator  only^  and  is  not  extended  to  the  estate 
of  a  person  dying  intestate  (a). 

(a)  Eudtm  v.  Cooke,  41  L.  J.  0.      t.  Harding^  41  L.  J.  0.  523  ;  L.  B. 
806 ;  L.  R  13  Bq.  417  ;  Harding      13  Eq.  498. 
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CHAPTEK  IL 
THE  LIMITATION  OP  FUTURE  ESTATES. 

Section  I.  The  limitation  of  fntura  eetatee  at  common  law. 

II.  Fature  Usee. 

IIL  Fatuze  Deyisea. 

rV.  Powen. 

y.  The   Roles   agauast   PerpetuitieB    and   Aocumula- 
tione. 

YI.  Future  Equitable  Ettatea  and  Intereats. 

The  present  chapter  treats  of  the  limitation  of  estates 
in  regard  to  the  time  of  commencement,  that  is  to  say, 
as  commencing  at  a  fhtore  time,  whether  as  regards  the 
coming  into  possession  or  the  vesting  in  interest  (a). 

The  limitations  of  future  estates  may  be  distinguished 
primarily  according  to  the  sources  of  the  law  to  which 
they  are  to  be  referred  : — at  the  common  law,  by  way  of  re- 
version  and  remainder ; — ^under  the  Statute  of  Uses,  admit- 
ting, besides  the  future  limitations  of  the  common  law, 
springing  or  shifting  uses  ; — ^and  in  wills,  admitting 
executory  devises ; — these  form  respectively  the  subjects 
of  the  first  three  sections  of  this  chapter. 

Powers  may  also  be  distinguished  as  a  special  mode  in 
which  future  estates,  whether  by  way  of  use  or  under 
wills,  may  be  limited  and  crated;  they  are  treated 
separately  in  the  fourth  section. 

The  Rule  against  perpetvities  by  which  the  limitation 
of  future  estates  is  restricted  forms  the  subject  of  the 
fifth  section ;  together  with  the  law  restricting  the  accu- 
mulation of  rents  and  profits. 

(a)  See  awU,  pp.  9, 152. 
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There  will  then  remain  to  be  treated  in  the  sixth  and 
last  section  the  doctrines  of  equity  by  which  future 
equitable  estates  and  interests^  whether  created  by  ex- 
press declaration  or  constructive  trusts^  are  regulated  and 
ranked  in  order  of  priority. 


Section  I.    The  Limitation  of  Future  Estates  at 

Common  Law. 

§  1.  Bereniona. 

§  2.  Semainden. 

§  8.  Cbniingent  remainders. 

§  4.  Biile  in  Shelley's  case. 

§  1.    Beyessions. 

Bole  that  freehold  cannot  be  limited  m  yw^tm)— rerersion  and 
remainders  of  freehold. 

Beyersion  in  fee  upon  creation  of  particuliir  estate— limitation 
of  reversion  to  the  grantor  or  his  heirs  Toid  at  common  law 
—creates  title  by  purchase  under  statute  3  &  4  WilL  lY. 
0.106. 

Beyersion  in  particular  estate  upon  creation  of  lees  estate — in 
estate  tail — in  estate  for  life— in  term  of  years  upon  under- 
lease. 

Tenure  of  particular  estate  to  reversion. 

It  was  a  principle  of  the  common  law  that  the  seisin  Estate  of  fre». 

hold  oftnnot  bo 

or  freehold  could  never  be  put  in  abeyance  :  that  there  limited  to  ootn- 
must  always  be  a  present  tenant  to  answer  to  the  re- 
quirements of  tenure.     Whence  the  rule  that  an  estate 
of  freehold  cannot  be  limited  to  commence  at  a  future 
time  {a). 

But  the  freehold  may  be  distributed  into  a  particular  Berenionand 

^  •  .1  -  ,  raiuuiidor  of 

estate  and  reversion  or  remamders ;  and  the  reversion  or  flwehoid. 
remainders^  though  vested  in  interest^  are  deferred  or 
future  estates  in  regard  to  the  possession.     Moreover^  a  contingent  re- 
remainder  may  be  limited  upon  a  contingency  so  as  to  ""*° 

(a)  Bee  on^,  p.  47. 
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defer  also  t3ie  vesting  until  the  determination    of  tlie 
particular  estate^  consistently  with    the    rule  that    the 
freehold  shall  not  be  in  abeyance^  as  the  tenancy  is  full 
during  the  continuance  of  the  particular  estate  (a).     Re- 
versions and  Remainders^  vested  and  contingent^  as  the 
future  estates  admissible  at  common  law^  form  the  sub- 
ject of  this  section^  and  as  supplementary  to  the  treat- 
ment of  remainders^  the  doctrines  of  limitation  embodied 
in  and  connected  with  the  rule  in  Shelley's  case,  have  to 
be  considered.      Accordingly,  these   matters   form   the 
subjects  of  the  several  subsections. 
Lease  mftT  be         It  may  here  be  observed  that  leases  and  limitations  of 
of  yean'to  oom-  torms  of  ycars,  which  deal  with  the  possession  only  and 
inenoet»jw«ro.  ^^^  ^^j^  ^^  freehold  interest,  may  be  made  to  com- 
mence in  possession  at  a  future  time,  giving  merely  an 
interesse  termim  or  right  to  have  the  possession  when 
the  time  arrives,  but  no  estate  in  the  land  (&). 
Fatnre  uses  of        Also,  the  limitations  of  estates  of  copyhold  or  custo- 
^^  mary  tenure  are  independent  of  the  freehold;   for  the 

freehold  remains  vested  in  the  lord.  Hence  under  that 
tenure  future  estates,  though  freehold  as  to  quantity, 
may  be  limited  to  arise  independently  of  any  preceding 
estate ;  and  if  a  surrender  be  made  to  such  ftiture  uses, 
the  lord  is  bound  to  admit  the  surrenderee  when  the  use 
becomes  vested  in  interest  (c). 

Bevenioiiinfee  If  tenant  in  fee  simple  convey  the  land  to  a  person 
partumbr  estate,  for  a  particular  estate  only,  as  for  an  estate  tail,  or  for 
term  of  life,  or  of  years,  there  remains  in  him  and  his 
heirs  an  estate  expectant,  as  to  the  possession,  upon  the 
determination  of  the  particular  estate.  This  estate  is 
called  the  reversion,  because  the  land  then  reverts  or 
*  returns  in  possession  to  him  or  to  his  heirs  (cQ. 

An  express  Umitation  of  the  reversion  to  the  grantor 

(a)  See  cmte,  p.  48.  (c)  See  anie,  p.  82. 

(6)  Co.  lit.  45  5 ;  see  OMftf,  pp.  60,  (d)  Co.  Lit.  22  5  ;  142  » ;  183  i  j 

199  J  Doe  T.  Walker,  6  B.  &C.  111.   ,  flowden,  196;  see  tmte,  p.  40. 
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or  to  his  heirs  was  void  of  effect  at  common  law;  for  it  BrpreisUmita- 

.      .      tioQ  of  reTeruon. 

merely  stated  the  legal  result  of  the  creation  of  the 
particular  estate  out  of  his  original  estate^  leaving  the 
residue  or  reversion  in  him  by  the  same  title  as  be- 
fore {a). 

But  by  the  statute  3  &  4  Will.  IV.  c.  106,  (the  In- MtkeeUiegrM- 
heritance  Act,)  s.  3,  under  a  limitation  by  any  assurance  ^j  rtatote. 
(executed  after  31st  December,  1833,)  to  the  person  .or 
to  the  heirs  of  the  person  who  shall  thereby  have  con- 
veyed the  same  land,  "  such  person  shall  be  considered 
to  have  acquired  the  land  as  a  purchaser  by  virtue  of 
such  assurance,  and  shall  not  be  considered  to  be  entitled 
thereto  as  his  former  estate  or  part  thereof/' 

By  the  effect  of  the  statute  the  grantor  "  takes,  under 
his  own  assurance,  as  if  the  estate  were  to  him  and  his 
heirs  of  the  gift  of  a  stranger ;  and  where  he  creates  a  par- 
ticular estate,  limiting  the  expectant  fee  to  himself  and 
his  heirs,  or,  without  naming  himself  as  an  object,  to  his 
heirs,  he  takes  the  fee,  for  the  pwrposes  of  descent  at  leasts 
not  as  a  reversioner,  but  as  a  remainderman.  But  where, 
on  a  conveyance  at  the  common  law  creating  particular 
estates  only,  the  fee  tacitly  remains  in  the  grantor,  his 
former  estate  is  preserved  (6).'* — It  may  be  observed  that 
if  the  effect  of  the  statute  were  to  convert  the  reversion  into 
a  remainder  by  force  of  the  limitation  for  aQ  purposes,  the 
tenure  of  the  particular  estate  to  the  reversioner  would 
be  destroyed,  and  the  incidents  of  the  reversion,  such  as 
rent  and  services^  would  be  lost  (c). 

•    In  like  manner,  if  the  tenant  of  a  particular  estate  Berenion  in 
convey  the  land  for  a  less  estate^  he  has  a  reversion  left  ^  ^ 

in  himself; — thus  tenant  in  tail,  by  a  disentailing  assur-  Est«uuiL 
ance,  may  dispose  of  the  lands  entailed  in  fee  simple  or 
for  any  less  estate ;  and  if  he  make  a  disposition  for  a 
less  estate,  the  reversion  remains  in  him  and  is  subject 

(a)  See  ante^  p.  62 ;  Go.  Lit.  22      and  see  poH^  Part  lY.  Chap.  Ill* 
h ;  Bingham's  Cote,  2  Co.  91  a,  <  Deecent.' 

(b)  1  Hayee  Conyey.  817|  6th  ed.j  (•)  See  aaitfi  p.  42. 
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to  the  entail^  uoless  it  be  wholly  barred  by  the  same 
assurance  (a).  If  tenant  in  tail  lease  for  life  or  for  years 
at  common  law^  without  a  disentailing  assurance  or  any 
other  special  or  statutory  power  in  that  behalf^  he  has  a 
reversion ;  but  such  lease  is  valid  only  during  his  life  and 
is  voidable  at  his  death  by  the  heir  in  tail  (b). 
Ertirfwibriifb.  So,  tenant  for  life  may  make  a  lease  for  years^  and^ 
however  long  the  term  of  years  may  be,  as  it  is-  not 
coextensive  with  the  freehold,  there  is  a  reversion  in  the 
lessor  (c).  But  such  lease,  unless  made  under  a  special 
or  statutory  power,  is  valid  only  during  the  continuance 
of  the  lessor's  estate,  and  is  avoided  by  his  death. 

If  tenant  for  term  of  years  make  an  underlease  for  a 
shorter  term,  by  however  small  an  interval  of  time,  he 
has  the  reversion  for  that  interval  left  in  him  (d).  An 
underlease  for  a  shorter  term,  "  if  the  underlessee  shall 
so  long  live,'*  leaves  a  reversion  expectant  on  the  de- 
termination of  the  sub-term  either  by  lapse  of  time  or 
by  the  death  of  the  underlessee  {e). — An  underlease  for 
the  whole  term,  or  for  a  greater  term,  operates  as  an 
assignment  and  leaves  no  reversion ;  it  carries  with  it  all 
the  rights  and  liabilities  incident  to  the  term  and  leaves 
none  of  the  incidents  of  a  reversion  (/).  If  tenant 
for  term  of  years  convey  the  land  to  another  for  an  estate 
for  life  or  in  tail  at  common  law,  the  whole  term  passes 
and  there  is  no  reversion  {g). 


ficrnnon  in 

ttarmofjemn 

apoaonder- 


(a)  8  &  4.  WilL  IV.  o.  74,  88. 
15,  21 ;  see  anUf  p.  40. 

(b)  Co.  Lit.  46  6,  46  6 ;  Lit.  s. 
606 ;  see  ante,  p.  191 ;  and  aeepoti. 
Fart  IV.  Chap.  I.  '  Disposition  by 
Tenant  in  tail.' 

(c)  ^'  In  the  eye  of  the  law  any 
estate  for  life,  being  an  estate  oif 
freehold,  is  an  higher  and  greater 
estate  than  a  lease  for  years,  though 
it  be  for  a  thousand  or  more."  (>). 
Lit.  46  a ;  Earl  Derby  t.  Taylor^  1 
East,  502 ;  and  see  post^  Part  lY. 
Chap.  I.  'Disposition  by  Tenant 
for  life.' 

(cQ  See^o;/brtfT.JZa<e&,Doagl. 


188;  Parmefder  ▼.  Webber,  8 
Taunt.  593  %  Baker  t.  GhHUng,  1 
Bing.  N.  C.  19. 

{e)  See  ante  p.  220 ;  WrigU  o. 
CarUorigJif,  1  Burr.  282. 

(/)  Bieke  v.  Dowiing^  1  L. 
Baym.  99;  2  Salk.  10;  WolUuUm 
T.  HakewiU^  3  M.  &  0.  297 ;  Beau- 
motU  Y.  Mturquie  of  SalUbnryy  19 
Bear.  198 ;  24  L.  J.  C.  94 ;  Beard- 
man  T.  WiUon,  L.  B.  4  C.  P.  57 ; 
38  L.  J.  C.  P.  91. 

ijgi)  Plowden,  520  ;  1  Burr.  284, 
Wright  T.  Cartwrighti  see  Butfa 
Case,  7  Co.  23  a ;  Feame,  C.  R.  461; 
Wms.  Bx.  665  (d);  poti  p.  320. 
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The  grant  of  a  particular  estate^  leaving  a  reyersion  in  Tenon  of  pw. 

.  .         '  .  o     ^      tioular  estate  to 

the  grantor^  creates  a  tenure  between  the  tenant  of  the  rerenion. 
particular  estate  and  the  reversioner.     This  tenure  is  not 
within  the  statute  of  Quia  einptores,  for  that  statute  ex- 
tends only  to  alienations  in  fee  sinple^  preventing  any 
new  tenure  arising  upon  such  alienations.     Hence  rent  Bent  Bervioe. 
reserved  upon  such  a  grant  of  a  particular  estate  is  of 
the  nature  of  rent  service,  and  is  attended  at  common 
law  with  the  remedy  of  distress  {a).     And  a  grant  of  Grant  of  rever- 
the  reversion  impliedly  carries  with  it  all  the  incidents  incidents  of 
of  the  tenure,  as  the  rent  service,  if  any,  unless  there  be 
an  express  exception  of  such  incidents  in  the  grant  (&) . 


§  2.    Behainbebs. 

Bemainder — must  follow  immediately  on  the  particular  eetate — 
must  wait  the  determination  of  the  particular  estate — must 
be  created  at  same  time  with  the  particular  estate. 

Bemainder  cannot  be  limited  after  fee  simple — remainder  after 
fee  tail— after  base  fee — after  lease  for  years. 

Bemainders  in  particular  estates — ^terms  of  years. 

Tenure  of  particular  estate  and  remainder. 

If  tenant  in  fee  simple  convey  a  particular  estate  in  fiemmder. 
the  land  to  one  person,  and  at  the  same  time  another 
estate,  to  commence  in  possession  immediately  upon  the 
expiration  of  the  particular  estate,  to  another  person,  the 
latter  estate  is  called,  relatively  to  the  prior  particular 
estate,  a  remainder  (c). 

Thus,  if  tenant  in  fee  simple  grant  to  A.  for  life,  and  Examples, 
after  the  determination  of  that  estate  to  B.  for  life,  the 
estate  of  B.  is  a  remainder  relatively  to  the  estate  of  A. 
So,  if  the  grant  be  made  to  A.  for  life,  and  after  the 


(a)  Lit.  ss.  19,  214,  215,  216 ;  (b)  Lit.  ss.  228,  229,  572 ;   Co. 

Co.  Lit.  23  a,  143  a,  151  b ;    and       Lit.  143  a. 

Bee  ante,  p.  4  2.  (c)  Co.  Lit.  49  a,  143  a ;  ante,  p.  41. 


818    PART  U.   CHAP.  II.   THE  LIMITATION  07  VUTUBE  ESTATES. 


SuooefUTe  TO- 
nuundan. 


Remainder  xnOBt 
follow  imme- 
di»telj  on  par- 
tioolw  estote. 


Remainder  moat 
wait  the  determi- 
nation of  par- 
tioolar  estate. 


Remainder  mnat 
be  created  at 
same  time  with 
particnlar  estate. 


determination  of  that  estate  to  B.  and  to  his  heirs^  B.  has 
a  remainder  in  fee.  In  the  former  example  there  is  a 
reversion  in  fee  in  the  grantor  j  in  the  latter  the  whole 
fee  is  disposed  of  and  there  is  no  reversion. — In  like 
manner^  several  remainders  may  be  created  successively 
i^  the  same  land^  either  leaving  a  reversion  or  with  an 
nltimate  remainder  in  fee. 

If  a  grant  be  made  to  A.  for  life^  and  after  the  lapse  of  a 
day  after  his  death  to  B.  for  life  or  in  fee^  the  limitation  to  B. 
is  not  a  remainder^  because  it  does  not  commence  in  pos- 
session immediately  on  the  determination  of  the  particular 
estate  ;  it  is  a  limitation  of  a  freehold  estate  to  commence 
infaturo,  which  in  a  common  law  conveyance  is  void^  and 
the  reversion  of  A.^s  estate  remains  in  the  grantor  (a). 

Also  a  limitation  which  is  to  take  effect  in  defeasance 
of  a  preceding  estate^  without  waiting  for  the  regular 
determination  of  that  estate  according  to  the  terms  of 
its  limitation^  is  not  a  remainder;  and  such  a  limitation 
is  void  at  common  law  (i).  But  the  preceding  particular 
estate  may  be  made  determinablekby  a  conditional  limita- 
tion^ and  the  estate  limited  to  take  effect  in  possession 
immediately  upon  its  determination^  whether  that  happen 
under  the  conditional  limitation  or  by  the  expiration  of 
the  fuU  term  of  limitation^  is  a  remainder  (c). 

The  particular  estate  and  the  remainder  must  be  created 
at  the  same  time  by  one  conveyance  or  instrument ;  for  if 
the  particular  estate  be  first  created,  leaving  the  reversion 
in  the  grantor,  any  subsequent  disposition  can  be  effected*^ 


(a)  AnUy  p.  46 ;  Plowden,  25 
h ;  Feame,  0.  B.  307,  898,  as  to 
such  limitations  of  uses  and  in  wills, 
see  poH^  pp.  356, 368. 

(5)  Fearne,  C.  B.  H  261,  274. ; 
Plowden,  24;  though  it  may  be 
effectually  made  by  way  of  shifting 
use  or  executory  devise,  saepost  pp. 
850,  361.  At  common  law  the  seisin 
or  possession  of  the  freehold  could 
not  be  made  to  pass  oyer  from  one 
to  another  without  liyery,  except  by 


way  of  remainder  which  was  sup- 
ported by  the  liyei^  made  of  the 
particular  estate,  ante  p.  46;  and 
though  a  fireehold  estate  might  be 
made  voidable  upon  a  condition  by 
entry,  yet  the  right  of  entry  could 
be  reserved  only  to  the  grantor  and 
his  heirs,  and  not  to  a  stranger ; 
nor  was  it  transferrable.  Ai^,  p. 
223. 

(c)  See  anU^  p.  217. 
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^  only  by  grant  or  assignment  of  the  reversion ;  wliich  is 
not  thereby  changed  into  a  remainder^  bnt  still  retains  its 
character  of  a  reversion,  to  which  the  tenure  of  the  particu- 
lar estate  is  incident  {a). 

No  remainder  can  be  limited  in  expectancy  upon  anBemundercaa. 
estate  in  fee  simple,  that  being  the  largest  estate  allowed  after  fee  umpie. 
by  law ;  nor  is  any  reversion  left  in  the  grantor  after  the 
grant  of  such  an  estate.  Upon  the  death  of  a  tenant  in 
fee  simple,  without  having  devised  his  estate  by  will,  and 
without  leaving  heirs,  the  land  passes  by  escheat  to  the 
next  superior  lord  (6). 

An  estate  in  fee  tail,  being  a  particular  estate  since  Bemamder  after  ^  ^ 
the  statute  De  donis,  admits  of  limitations  in  remainder 
expectant  upon  its  determination  (c).— An  estate  tail  at  After  fee  nmpie  A 
common  law  was  a  fee  simple  conditional,  and  did  not 
admit  of  any  remainder  or  reversion  ey ectant  upon  it ; 
and  such  is  the  case  still  with  limitations  in  tail  of  in- 
heritances not  within  the  statute  De  donis,  as  with  copy- 
holds in  manors  in  which  there  is  v%  custom  of  entail  [d) . 

K  tenant  in  tail  alienate  the  land  by  an  assurance  Bemainder  after 
which  is  effectual  as  against  the  issue  in  tail,  but  is  not 
effectual  to  bar  the  estates  in  reversion  or  remainder,^ 
(which  was  formerly  the  case  with  a  fine,  and  may  still 
be  the  case  with  a  disentailii^  assurance  under  the  Fines 
and  Recoveries  Act,  3  &  4  Will.  IV.  c.  74,)  a  hose  fee  is 
created  determinable  by  the  failure  of  the  issue  in  tail  of 
the  original  tenant ;  when  the  reversion  or  remainder,  un- 
less barred  by  subsequent  proceedings,  takes  effect  in 
possession.    A  base  fee  may  thus  co-exist  with  a  reversion    ] 
or  remainder  by  matter  ex  post  facto,  though  it  cannot  be 
so  limited  by  original  grant  (&). 

(a)  See  Fearne,  0.  B.  802 ;  Plow-  t.  Bueklegf,  2  Vee.  sen.  170 ;  Doe  t. 
den,  25  ;  ante  p.  43.  Simpson,  8  M.  &  0.  929 ; 

(b)  See  ante,  p.  41 ;  TUbmrffh  ▼.  (e)  See  ante,  p.  40;  Co^  Lit.  18 
Barbutf  1  Ves.  sen.  89 ;  Ware  t.  a.  A  like  result  may  be  produced 
Conn,  10  B.  &  0. 488.                         -  by  a  power  in  a  settlement  which 

(o)  See  ante,  p.  41.  may  be  operatire  oyer  an  estate 

(d)  See  <mte  p.  81.  Barl  Stafford      tail,  but  extinguished  as  to  the  re- 
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Bemainder  after 
tenn  of  yean. 


If  a  lease  for  years  be  made  in  possession^  and  at  the 
same  time  the  freehold  be  limited,  the  limitation  of  the 
freehold  is  subject  to  the  term  of  years,  but  is  not  a  re- 
mainder strictly  so  called ;  for  the  lease  for  years  does 
not  interfere  with  or  affect  the  limitation  of  the  freehold 
title.  The  limitation  of  the  freehold  takes  immediate 
effect,  as  regards  the  seisin  or  legal  possession,  though 
it  is  commonly  described  as  in  remainder,  as  regards  the 
de  facto  possession,  which  is  deferred  until  the  expiration 
of  the  term  of  years  (a).  Hence  a  limitation  subject  to 
a  term  of  years,  as  it  deals  with  the  immediate  free- 
hold, cannot  be  made  upon  a  contingency,  but  must  give 
a  vested  estate  (b). 


Bemainden  in 

partionlar 

eatatee. 


Tenn  of  yean 
does  not  admit 
of  remainder. 


Underlease  of 
term. 


Tenant  of  a  particular  estate  of  freehold  may,  in 
general,  convey  the  land  for  a  less  estate  with  remainder 
over  (c). 

A  term  of  years,  being  personal  estate,  does  not  admit 
of  limitation,  at  common  law,  into  a  particular  estate  and 
remainder  (d) . — If  tenant  for  term  of  years  assign  the 
term  to  a  person  for  life,  it  operates  as  an  absolute  assign- 
ment of  the  whole  term ;  however  long  the  term  may  be 
(e) . — ^Tenant  for  term  of  years  may  make  an  underlease 
for  a  less  number  of  years,  thereby  creating  a  new  term 
in  the  underlessee  with  the  reversion  of  the  original  term 
in  himself;  and  he  may  make  a  further  underlease  to 
another  person  commencing  at  the  expiration  of  the  prior 
one  (/).  Where  a  lease  was  made  to  A.  for  ninety-nine 
years,  if  he  should  so  long  live,  and  if  he  should  die 
within  the  term,  the  remainder  thereof  to  B.  for  the  resi- 


mainden.  See  Joimm  v  Wimoood^ 
3  M.  &  W.  663  ;  10  Sim.  150 ;  1 
Sanders  on  Uses,  171,  4th  ed.  See 
as  to  barring  the  remainders,  37  & 
88  Vict.  c.  67,  s.  6. 

(a)  See  ante^  pp.  44, 48. 

(6)  See  ante^  p.  49 ;  pottt  p.  326. 

(e)  See  ante,  *  Beversion,*  p. 
816;  Low  T.   Burron,  8  P,  tV'ms. 


262  ;  Fearne,  0. .  B.  496,  and  see 
pott,  Part  lY.  Chap.  I.  '  Disposi- 
tion by  Tenant  for  Life.' 

{d)  See  atUe,  p.  7  ;  Hararave's 
note  (6)  to  Co.  Lit.  20  a ;  Feame, 
C.  R.  by  Butler,  402,  667. 

(e)  Co.  Lit.  46  a ;  Plowden, 
620 ;  ante,  p.  816. 

(/)  See  ante,  p.  816. 


8E0T.  I.    $  2.   BSMAlNl)EBd. 


321 


due  of  the  term,  it  was  construed  as  a  lease  to  B.  for  so 
many  of  ninety-nine  years  as  should  be  unexpired  at  the 
death  of  A. ;  the  word  term  being  construed,  for  the  pur- 
pose of  suppoi-ting  the  limitation,  to  mean  the  time  or 
number  of  years  mentioned  (a). 

By  means  of  an  executory  bequest  in  a  will  a  term  may  Ezeontory  i>e. 
be  bequeathed  to  a  person,  with  a  bequest  over  to  another,  **"**  ° 
to  take  effect  upon  the  death  of  the  former  or  other 
specified  event ;  the  effect  of  which  is  to  divest  the  term 
primarily  vested  in  the  first  legatee  (b) , — ^Also,  by  vesting  Future  tnutB  of 
the  term  in  a  trustee,  the  trust  or  equitable  estate  may 
be  disposed  of  with  the  same  freedom  and  according  to 
the  same  rules  of  limitation  as  executory  bequests  in 
wills  (c). 


Upon  the  grant  of  a  particular  estate  with  remainder  Tenure  of  parti. 

,.  ,.  onlar  estate  and 

or  remainders,  leaving  a  reversion  m  the  grantor,  the  re-  remainder, 
lation  of  tenure  is  created  between  the  successive  tenants 
of  the  particular  estate  and  remainders  and  the  rever- 
sioner. But  if  the  ultimate  remainder  is  granted  in  fee 
leaving  no  reversion,  no  new  tenure  is  created,  and  the 
tenants  in  succession  hold  of  the  chief  lord  by  the  statute 
of  Quia  emptores  {d) .  There  is  no  tenure  between  the  tenant 
of  the  particular  estate  and  the  remainderman ;  for  the 
one  does  not  derive  title  firom  the  other,  but  both  from 
the  same  source. 


(a)  Wright  ▼.  CartwriffJUt  1  Burr. 
282. 

(b)  "The  old  cases  held  'that  there 
could  be  noremaMK^or  substitution 
of  a  term  after  an  estate  for  life  by 
deed  or  will.'— There  was  no  partum- 
lar  estate.  The  gift  of  a  term  (like 
any  other  chattel)  for  an  haWf  was 
good  for  ever,— Such  limitations 
were  soon  allowed  to  be  created  by 
will :  and  the  old  objections  were  re- 
moTod  by  changing  the  name  firomre- 
maindersto  executory  devisee ;"  per 
Lord  Mansfield,  C.  J.,  1  Borr.  284, 


in  WrigU  v.  Cartumght,—"' TS^o 
remainders  can  be  limited  in  real 
and  personal  chattels ;  every  future 
bequest  of  which,  therefore,  whether 
preceded  by  a  partial  gift  or  not, 
is  in  its  nature  executory."  1  Jar- 
man  on  Wills,  793.  As  to  execu- 
tory deyises,  see  post^  p.  360. 

(c)  Harerave's  note  (5)  to  Co. 
Lit.  20  a;  Feame,  C.  B.  470;  Mas- 
eingberd  t.  Ash,  1  Vem.  234,  304. 

(d)  See  ante,  p.  42 ;  Lit.  s.  215, 
216;  2  Inst.  505. 
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§  3.   CONTINQENT  BeHAIKDEBS. 

Tested  remainder — contingent  remainder— diBtindion  of  contin- 
gency as  to  the  person  and  as  to  the  interest — examples. 

Contingent  remainder  must  be  supported  bj  a  particular  estate  of 
freehold. 

Contingent  remainder  must  yest  before  or  at  the  determination  of 
the  particular  estate — exception  as  to  posthumous  child. 

Contingent  remainder  takes  effect  notwithstanding  the  forfeiture 
or  merger  of  the  particular  estate — effect  of  forfeiture  or 
merger — trustees  to  preserve  contingent  remainders. 

Contingent  remainder  of  copyholds. 

Bemainder  to  unborn  child — ^remainder  to  child  of  unborn  child 
— strict  settlement — Cy  pres  doctrine  of  construction  of  wills. 

Contingent  remainder  for  life  or  in  tail  with  vested  remainder — 
altematiye  contingent  remainders  in  fee— contingent  re- 
mainder in  fee  with  vested  remainder. 

Construction  of  remainders  as  vested  or  contingent — ^words  of 
contingency  referred  to  possession  rather  than  vesting — 
remainder  construed  to  vest  as  soon  as  possible — remainder 
to  dasB,  as  children — remainder  to  children  who  shall  attain 
twenty-one. 

A  remainder  which  is  certain  as  to  the  owner  and 
absolute  as  to  his  estate  or  interest  is  a  vested  remainder ; 
the  remainderman  is  presently  invested  with  a  portion 
of  the  seisin  or  freehold,  the  whole  fee  being  divided 
into  a  particular  estate  and  remainder  or  remainders  (a). 
Contingent  re.  But  a  remainder  may  be  limited  to  a  person  not  yet 
ascertained,  or  to  a  certain  person  upon  a  condition  pre- 
cedent which  may  not  happen  until  after  the  determina- 
tion of  the  particular  estate  ;  and  whilst  such  uncertainty 
lasts,  as  to  the  person  or  the  interest,  it  is  described  as  a 
contingent  remainder. — A  contingent  remainder  becomes 
changed  into  a  vested  remainder  by  the  owner  becoming 
certain  or  the  condition  happening  during  the  continu- 
ance of  the  particular  estate  {b), 

(a)  See  ante,  pp.  45,  48.  (6)  See  ante,  pp.  48, 214. 


nuunder. 
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According  to  Peame, — ''  A  contingent  remainder  is  a 
remainder  limited  so  as  to  depend  on  an  event  or  condi- 
tion yrluch  may  never  happen  or  be  performed,  or  which 
may  not  happen  or  be  performed  till  after  the  determina- 
tion of  the  preceding  estate *'  {a). — And,  as  he  afterwards 
explains, — ''It  is  not  the  uncertainty  of  ever  taking 
effect  in  possession  that  makes  a  remainder  contingent ; 
for  to  that  every  remainder  for  life  or  in  tail  is  and  mnst 
be  liable ;  as  the  remainderman  may  die  or  die  without 
issue  before  the  death  of  the  tenant  for  life.  The  present 
capacity  of  taking  effect  in  possession,^  the  possession 
were  to  become  vacant^  and  not  the  certainty  that  the 
possession  will  become  vacant  before  the  estate  limited 
in  remainder  determines,  universally  distinguishes  a 
vested  remainder  from  one  that  is  contingent  {b) . 

Feame  distinguishes  four  sorts  of  contingent  re-  ciamiflcation  of 
mainders  which  may  bo  shortly  exhibited  in  the  follow-  mkindln!  "" 
ing  scheme  : — Remainders  limited,  1.  Upon  an  uncertain 
event,  which  also  determines  the  particular  estate  by 
conditional  limitation; — 2.  Upon  an  uncertain  event, 
which  does  not  affect  the  particular  estate ; — 3.  Upon  a 
certain  event  which  may  not  happen  until  afler  the  de- 
termination of  the  particular  estate ;— 4.  To  a  person  not 
ascertained  or  not  in  being  (c) . 

But  ''all  contingent  remainders  appear  to  be  so  far Bedadbie nndor 
reducible  under  one  head,  that  they  depend  for  their 
vesting  on  the  happening  of  an  event,  which,  by  possi- 
bility, may  not  happen  during  the  continuance  of  the 
preceding  estate,  or  at  the  instant  of  its  determina- 
tion''  (d). 

A  distinction,  however,  is  to  be  observed  between  the 
uncertainty  as  to  the  person  in  the  last  sort )  and  the 

(a)  Feame,  C.  B.  3.  (c)  Feame,  C.  B.  5. 

(b)  Feame,  C.  B.216 ;  per  Willes  {d)  Butler's  note  (g)  to  Feame, 
C.J.,  3  Atk.  138,  SmUh  y.  Pack'  C.  B.  9;  and  see  Uajes  Cony. 
kurati  per  Eldon  0.   J.,    2  B  &      App.  YI.  3,  p.  653, 6th  ed. 

P.  296tJ)oeY,  Scudamare, 

t2 
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Bhip  and  of  in- 
terost. 


Dirtinction  be-    Uncertainty  of  some  event  not  concerning  the  person 
gency  of  owner-  in  the  first  throo  01  the  above  sorts,  which  is  of  prac- 

■hiD  mna  of  in-  ■^  '^ 

tical  importance;  for  remainders  of  the  former  kind, 
which  are  limited  in  contingency  as  to  the  person  are, 
by  the  nature  of  the  limitation,  inalienable,  and,  there- 
fore, tend  to  a  perpetuity  (a). 


Examples.  The  various  forms  of  contingent  remainders  may  be 

conveniently  explained  or  illustrated  by  some  examples : 

To  A.  for  life,  re- — If  land  be  limited  (as  is  common  in  settlements)   to 

mainder  to  son  , «  •  • 

ot  A.  A.  for  life,  with  remainder  to  the  first  and  every  other 

son  of  A.  successively  in  tail,  A.  as  yet  having  no  son, 
the  remainder  is  contingent  until  a  son  be  bom  to  A.  in 

To  A.  for  life,  re-  whom  the  remainder  may  vest. — So  if  it  be  limited  to  A. 

nudnder  to  chil-  .  .  .  . 

drenUvingathia  for  life,  with  remainder  to  such  children  as  he  shall  leave 

deoeaae. 

at  his  decease,  the  remainder  is  contingent  during  the  life 
of  A.  (fc.) 
To  A.  for  life,  re.      If  land  be  limited  to  A.  for  life,  with  remainder  to  the 
of  B.  heirs  of  B.,  the  remainder  is  contingent  during  th6  joint 

lives  of  B.  and  A. ;  for  there  can  be  no  heir  of  B.  until 
his  death,  which  may  not  happen  during  the  life  ^f  A  (c). 
— If  the  ancestor  take  an  estate  of  freehold  by  the  same 
conveyance,  the  limitation  to  his  heirs  is  not  a  contingent 
remainder  to  the  heir,  but  is  referred  to  the  estate  of  the 
ancestor  by  the  rule  in  Shelley's  case,  to  be  considered 
hereafter  {d) . — In  the  above  examples  the  remainder  is 
limited  to  a  person  or  persons  not  ascertained. 


(a)  See  poH,  p.  338.  The  dis- 
tinction  was  pointed  out  by  WiUes 
C.  J.,  in  Smith  v.  Packhurtt,  3  Atk. 
139:— *' That  all  contingent  re- 
mainders may  be  reduced  to  two 
heads  ;  firsts  where  a  remainder  is 
limited  to  a  person  not  in  being, 
and  who  may  possibly  never  exist; 
and  secondly,  where  a  remainder  de- 
pends upon  a  contingency  collateral 
to  the  continuance  of  the  particular 
estate."  The  second  head,  is,  per- 
haps, not  quite  accurately  expressed, 
as  the  particular  estate  may  be  de- 


terminable upon  the  same  contin- 
gency as  in  Eeame's  first  sort. 

ijb)  See  Doe  ▼.  ffopkinaony  6  Q. 
B.  223, 230 ;  and  see  Price  v.  Sallj 
L.  R.  5  Eq.  399  ;  37  L.  J.  C.  191. 

(c)  Co.  Lit.  378  a ;  Archer^s  Caee, 
Co.  66  6;  3  Co.  20  a,  Bofdtton** 
Case ;  Chalkmer  t.  Bowyer^  2  Leon. 
70 ;  Perkins,  s.  52 ;  see  Doe  y. 
Brigge^  16  East,  406,  413.  As  to 
the  construction  of  limitations  to 
heirs,  see  ante^  pp.  168, 161. 

(<0  See  ante,  p.  157;  post, 
p.  342. 
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If  land  be  limited  to  A.  for  life,  with  remainder,  if  B.  To  a.  for  life, 
survive  A.,  to  i3.  m  fee,  the  remamder  is  made  con-  b.  inrvive  a.,  to 
tingent  upon  the  death  of  A.^  B.  surviving,  upon  which 
event  the  remainder  vests  in  interest  and  takes  effect  in 
possession  at  the  same  time  {a), — A  limitation  to  A,  for 
life,  with  remainder,   if  B.  survive  A.,  to  B,  for  life, 
gives  a  vested  remainder,  for  the  terms  of  contingency 
merely  express  the  uncertainty  of  B/s  interest  taking 
effect  in   possession  (6). — ^If  land  be  limited  to  A.  for  To  a.  for  ufe, 
life,  with  remainder  upon  the  death  of  B.  to  0,  the  re-  death  of  b.  to  c. 
mainder  is  contingent  upon  B.  dying  in  the  lifetime  of 
A  (c) . — So  to  A.  for  life  and  after  his  death  to  the  chil- 
dren of  B.,  if  he  leave  any  him  surviving  (d). 

If  land  be  limited  to  A.  for  life  with  remainder,  if  he  To  A.forii/e, 
die  without  leaving  issue  at  his  death,  to  B.,  the  re-  die  without  leav- 
mainder  is  contingent  upon  that  event. — In  the  case 
of  a  devise  to  A.  for  life,  and  upon  failure  of  issue  of  A. 
indefinitely,  to  B.,  A.  would  take  an  estate  tail  by  impli- 
cation and  B.  a  vested  remainder  expectant  upon  the 
estate  tail  {e). 

So,  if  land  be  limited  to  A.  in  tail  and  if  A.  die  with-  To  a.  in  tan,  re. 
out  leaving  issue  at  his  death  to  B.,  the  limitation  to  B.  die  without  lesv. 
is  a  remainder  contingent  upon  the  death  of  A.  without 
leaving  issue,  an  event  which  at  the  same  time  determines 
the  particular  estate  (/) .  A  like  limitation  over  after  a 
limitation  to  A.  in  fee  would  operate  to  divest  the  fee  and 
would  not  be  a  remainder;  it  would  be  void  at  common 


(a)  Doe  T.  Scttdamore,  2  B.  &  P. 
289. 

(b)  See  ante,  p.  323  ;  Bolton  v. 
Bolton,  L.  B.  5  £x.  145  ;  39  L.  J. 
Ex.  89. 

(c)  3  Co.  20  a,  Borcuton*s  Cate ; 
Follex.  54,  Weale  t.  Lower. 

{d)  Price  y.  Mall,  L.  B.  6  Eq. 
399 ;  87  L.  J.  C.  191. 

{e)  See  ante,  p.  182.  The  re- 
stricted construction  of  failure  of 
issue  at  death  is  now  put  upon  all 
ambiguous  phrases  in  wills,  such  as 
"d^ing     without    issue^"    "d^ing 


without  leaving  issue,"  and  the  like, 
by  the  statute  1  Vict.  c.  26,  apply- 
ing to  wills  since  1837 ;  but  it  may  be 
obseryed  that  under  this  construc- 
tion, if  A.  leave  issue,  though  the 
contingent  remainder  of  B.  fails, 
the  issue  take  nothing,  because  the 
estate  of  A.,  is  not  extended  to  an 
estate  taiL  1  Jarman  on  Wills, 
490,  497.     . 

(f)  Butler's  note  to  Feame,  C. 
B.  7 ;  see  Doe  v.  Hlvey,  4  Easc^ 
313. 
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law,  but  might  be  good  as  a  sUfting  use  or  as  an  execu- 
tory devise  {a). — So  if  land  be  limited  to  A.  in  tail  maky 
and  if  lie  die  without  issue  to  B.,  the  remainder  to  B. 
is  contingent  upon  the  failure  of  issue  general  con- 
curring with  the  failure  of  issue  male,  whereby  the  par- 
ticular estate  is  determined  (b) .  So  if  land  be  limited 
to  A.  in  tail,  and  if  he  die  under  twenty-one  and  without 
issue  to  B.,  the  remainder  is  contingent  upon  the  deter- 
^  mination  of  the  estate  tail  by  death  without  issue  under 
twenty-one,  and  if  A.  attain  that  age,  though  he  die 
without  issue  it  fails  (c). 

Contingent  M-  The  principle  of  the  common  law  that  the  seisin  of  the 
hSSSlTpSSSuAT  freehold  can  never  be  in  abeyance,  but  must  always  be 
Mtoteoffree.    y^g^j^^  j^  gome   determinate  person  imposes  two  rules 

upon  the  limitation   and  operation  of   contingent    re- 
mainders : — ^The  first  of  which  rules  is  that  a  contingent 
remainder  of   freehold  must  always  have  a  particular 
vested  estate  of  freehold  to  support  ifc  (cQ. 
Limitation  of  ^  Icasc  for  a  term  of  years  does  not  interfere  with  the 

^^S^J^er  limitation  or  vesting  at  the  same  time  of  the  freehold 
of  freehold.  estatc,  subjoct  to  the  term,  as  it  deals  only  with  the  de 
facto  possession.  Therefore,  if  land  be  limited  to  A,  for 
a  term  of  years,  with  remainder  to  B.  for  life  or  in  fee,  the 
limitation  to  B.  is  a  remainder  only  in  regard  to  the  de 
facto  possession  ;  but  as  regards  the  seisin^  of  the  free-  * 
hold  it  is  an  immediately  vested  estate  {e).  And  if  the 
remainder  to  B.  were  limited  upon  a  contingency,  as  if 
he  should  survive  A.,  the  limitation  would  purport  to  dis- 
pose of  the  freehold  in  future  leaving  it  in  abeyance  until 
the  contingency  occurred;  it  would,  therefore,  be  void 
\  at  common  -law,  and  the  next  limitation  of  the  freehold 


(a)  Q&epasi,  pp.  352, 861.  Yes.  sen.  243,  where  in  like  limita- 

(6)  Cole  V.  SeweU,  4i  Dr.  &  W.  tione  "and"  was  read  "or."    See 

1 ;  2  H.  L.  a  186.  po9f,  p.  361. 

(c)  Orey  y.  Pearttm^  6  H.  L.  G.  (J)  Fearne,  C.  B.  c.  iiL  p.  281 ; 

61 ;  26  L.  J.  C.  473 ;  dissenting  see  atUe^  p.  50. 

^m  Browmword  t»  Sdwardi^  Z  {e)  See  anU,  pp.  44^  49, 320, 
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(if  any),  or  the  reversion  of  the  lessor  would  take  im- 
mediate effect  (a). 

So  also,  if  land  be  limited  to  A.  for  years  with  re-  toa.  ror^ean 
mainder  to  the  heirs  of  A.,  the  limitation  to  the  heirs  of  to  haSof  a!* 
A.  is  void,  as  of  a  freehold  m  juinro  (6). — But  if  limita- 
tions be  made  to  A.  for  years,  with  remainder  to  B.  for  life 
or  in  tail,  with  remainder  to  the  heirs  of  A.,  there  is  a 
vested  freehold  in  B,  which  will  support  the  contingent 
remainder.  So  a  limitation  to  A.  for  years,  with  re- 
mainder to  B.  during  the  life  of  A.,  with  remainder  to 
the  heirs  of  A.,  would  be  a  good  limitation  of  the  ultimate 
remainder,  there  being  a  vested  freehold  in  B.  to  support 
it  during  the  period  of  contingency  (c).  ^ 

If  land  be  limited  to  A.  for  twenty-one  years,  if  he  To  a.  for  yean, 
shall  so  long  live,  with  remainder,  after  the  death  of  A.,  lon^  iwe,  iS 
to  B.,  such  remainder  is  contingent,  because  the  death  of  death  of  a.  to  b. 
A.  may  not  happen  until  after  the  expiration  of  the  par- 
ticular estate ;  it  is  therefore  void  for  want  of  a  preceding 
freehold  to   support  it  (i). — If  the   remainder  in   such 
case  were  limited  "  after  the  determination  of  the  term  " 
instead  of  after  the  death  of  A. ;  so  as  to  take  effect 
whether  the  term  determined  by  lapse  of  time  or  by  the 
death  of  A.,  it  would  be  good  as  a  vested  estate. — And  ConBtrootion 
in  some  cases  of  a  limitation  to  A.  for  a  term  of  years,  yean  ia  greater 

,  ,  ,  than  probable 

if  he  should  so  long  live,  with  remainder  over  after  the  Hfo  of  a. 
death  of  A.,  where  the  term  of  years  was  so  great  as 
to  render  the  chance  of  A.  outliving  the  term  inconsider- 
able, the  remainder  has  been  construed,  in  favour  of  the 
intention,  as  if  limited  after  the  determination  of  the 
term,  and  has  been  held  good  as  limiting  a  vested  estate. 
This  construction  is  reached  either  by  rejecting  the  words 
after  the  death  of  A.^'  as  repugnant,  or  by  applying  the 


<i 


(a)  See  ante  p.  49.  (e)  See  Egerton  y.  Brownlow,  23 

(i)  Co.  Lit.  217  fl  ;  8  Co.   20  a.  L.  J.  C.  348  ;  4  H.  L.  C.  1. 

BoraHon'g    Case ;     OoodrigU    t.  {d)  Feame,  C.  B.  8  ;  8  Co.  20  a, 

Comuhf  1  Salk.  226.  Boratton'9  Cat^, 
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additional  words  ''  or  other  sooner  determination  of  the 
term''  (a). 

Contingent !«.        The  othor   mlo  resulting  from  the   principle  above 
Teatbeforoorat  stated  is^ — That  a  contingent  remainder  must  become 
tionofthepar.  Yostod  during  the  continuance  of  the  particular  estate  or 
at  the  instant  of  its  determination.     If  not  then  vested^ 
it  fails  altogether^  and  the  next  limitation  takes  immediate 
effect  (6). 
Bxampioa.  For  example^  if  land  be  limited  to  A.  for  life  or  in  tail 

with  remainder  to  the  heir  of  B.^  and  A.  die  or  die  with- 
out issue  before  B.^  there  is  no  person  then  ascertained 
as  heir  of  B.  to  take  the  remainder  and  it  becomes  void 
of  effect  (c). — Where  land  was  devised  to  A.  for  life,  and 
after  his  death  to  the  children  of  B.,  if  he  left  any  him 
surviving,  and  A.  died  in  the  lifetime  of>B.^  the  contingent 
remainder  to  B/s  children  failed  (d).— So  if  land  be 
limited  to  A.  for  life,  remainder  to  B.  for  years,  remainder 
to  the  heir  of  B.,  the  contingent  remainder  to  the  heir  is 
defeated  by  the  death  of  A.,  and  consequent  determina- 
tion of  the  particular  estate  of  freehold,  before  the  death 
of  B.  and  ascertainment  of  the  heir  (e). 

It  is  sufficient  that  the  remainder  become  vested  at  the 
instant  of  the  determination  of  the  particular  estate  (/). 
— Thus  if  land  be  limited  to  A.  during  the  life  of  B.  with 
remainder  to  the  right  heirs  of  B.,  the  death  of  B.  de- 
termines the  particular  estate  and  at  the  same  time  vests 
the  remainder  by  ascertaining  the  heir  (g). — So,  if  land 
be  limited  to  A.  and  B.  for  their  joint  lives  with  re- 


(a)  Fearne,  0.  K.  21 ;  Napper  y. 
Sanderg,  Hut.  119 ;  see  Senning  ?. 
Bre^azon^  2  Lev.  46  ;  Beverlmf  t. 
Beverley,  2  Yem.  181;  OoodHUe 
y.  Bva^enthaw,  Fearne,  G.  R.  App. 
I ;  Sugden's  note  to  G-ilbert  on 
Uses,  p.  170. 

(6)  Fearne,  C.  R.,  ch.  iv.  p. 
3  07 

(c)  Co.  Lit.  378    a;    Jenkins, 


248 ;  Doe  y.  Morgan,  3  T.  R.  763. 

{d)  Price  y.  HaU,  L.  R.  5  Bq. 
899 ;  87  L.  J.  C.  191. 

{e)  Doe  y.  Morgan,  supra ;  and 
see  HoU  v.  Eteott,  2  Keen,  444  ;  4 
M.  &  Cr.  187,  the  marginal  note 
in  the  latter  report  does  not  state 
the  limitations  correctlj. 

(/)  Fearne,  C.  R.  310. 

(^)  Co.  Lit.  298  a. 
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mainder  to  the  sarvivop,  (a). — Or  if  land  be  limited  to  A. 
and  B.  daring  their  joint  lives,  with  remainder  to  the 
heirs  of  him  who  shall  die  first  {b). — So  to  A.  in  tail, 
and  if  he  die  without  issae  leaving  at  his  death,  to 
B  (c). 

An  exception  to  the  rule  occars  in  favour  of  posthumous  Exception  as  to 
children.     It  is  enacted  by  the  statute  10  &  11  Will.  III.  SSidwn!^ 
c.  16,  that  where  any  estate  is  Bottled  in  remainder  to 
chUdren,  any  posthumous  child  may  take  in  the  same 
manner  as  if  bom  in  the  lifetime  of  the  father. 

This  statute  is  declaratory  of  the  law,  for  it  is  a  general 
rule  that  a  child  in  ventre  sa  mere,  who  is  afterwards 
bom,  is  to  be  considered  as  in  existence  for  its  benefit, 
as  for  the  purpose  of  inheriting,  or  of  taking  by  purchase 
or  by  devise  under  the  description  of  a  child  or  even  of 
a  child  "  bom  ; "  and  so  also  for  the  purpose  of  prevent- 
ing a  gift  over  dependent  upon  its  non-existence  from 
operating  to  deprive  it  of  property  (cZ). 

But  a  posthumous  child  taking  a  remainder  under  the 
statute  becomes  entitled  to  the  intermediate  rents  and 
profits  of  the  lands  settled  from  the  determination  of 
the  particular  estate  (e).  A  child  in  ventre  sa  mere  be- 
coming entitled  by  descent  or  by  devise  in  defeasance  of 
the  estate  of  an  heir  or  residuary  devisee  is  not  entitled 
to  the  intermediate  rents  accrued  due  before  the 
birth  (/). 


By  the  statute  8  &  9  Vict.  c.  106,  s.  8,  it  was  enacted  contingent  re- 
that  ^^  a  contingent  remainder  existing  at  any  time  after  uke  effeot?ot. 
the  31st  December,   1844,  shall  be    capable  of  taking  teminiition  of 

partioolar  estate 
oy  forfeiture,  etc. 


(a)  Fearne,  0.  B.  9 ;  Doe  y.  Tom- 
kifu<m,2M.&Q,  166. 

{b)  Co.  Lit.  378  b. 

{c)  See  aniet  p.  825. 

(d)  Butler's  note  (3)  to  Co.  Lit. 
298  a  ;  Blackburn  v.  Stables,  2  Y. 
&  B.  369  ;  Fearee  t.  Carrinffton,  L. 
B.  8  Oh.  969;  42  L.  J.  C.  900; 
*'  Fictione  Juris  pro  jam  natis  ha- 


beniur  quoUes  de  ipsorum  eommodo 
agitur/*  see  per  Westbury,  L.  C,  in 
Blasson  y.  Blasson,  2  D.  J.  &  8. 
665;. 34  L.  J.  C.  18. 

(e)  Basset  y.  Basset,  8  Atk. 
208. 

(/)  Bichards  y.  Bicharda,  Johns. 
754 ;  29  L.  J.  C.  836 ;  re  Mowlem, 
43   L.  J.  C.  358 ;   L.  B.  18  £q.  9. 
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effect  notwithstanding  the  determination^  by  forfeiture, 
surrender,  or  merger,  of  any  preceding  estate  of  free- 
hold, in  the  same  manner,  in  all  respects,  as  if  such 
determination  had  not  happened/^ 
Contingent  re-  Beforc  this  enactment  contingent  remainders  were 
stroyed  by  for-    liable   to   fail    by    the    determination,     by     forfeiture, 

feiture,  sarren.  ,  n  ,i_  -i»  .-li^ 

der.  or  merger    Surrender,  or  merger,  ot  the  preceding  particular  estate 

estate.  of  freehold  before  it  had   reached  its    prescribed  term 

of  limitation ;   and   these    means    might    be  employed 

for  the  purpose  of  defeating  and  destroying  contingent 

remainders. 

A  tenant  for  life  might  effect  a  forfeiture  at  common 
law,  to  the  extinguishment  of  his  own  estate  and  the 
consequent  destruction  of  contingent  remainders  ex- 
pectant upon  it,  by  making  a  feoffment  in  fee  {a) ;  also 
by  levying  a  fine  or  suffering  a  recovery  (fe) 

A  tenant  for  life  might  also  destroy  the  contingent 
remainders  expectant  upon  his  estate  by  surrendering 
his  estate  to  the  next  vested  estate  in  remainder  (c) ;  or 
by  acquiring  to  himself  by  purchase  the  next  vested 
estate  in  remainder  [d) ;  by  which  means  his  estate 
w£ich  supported  the  reipainders  would  become  merged 
and  extinguished.  And  a  merger  might  also  be  effected, 
and  the  contingent  remainders  destroyed  by  the  union 
of  the  particular  estate  and  the  next  vested  remainder 
by  conveyance  to  a  third  person  (e)k 

But  contingent  remainders  were  not  destroyed  by 
merger,  where  the  inheritance  became  united  to  a 
devisee  of  the  particular  estate  by  descent  from  the 
testator  (/) ;  nor  where  the  particular  estate  and  the  in- 


(a)  See  ante,  p.  67.  (e)  EgerUmv,  Maueyt  3  C.  B.K.  S. 

(b)  Doe  Y,  Howell,  10  B.  &  C.  838 ;  and  see  Fearne,  G.  B.,  Ch.  Y. 
191 ;  Doe  y.  Oatacre,  6  Bing.  N.  C.  p.  316  ;  as  to  *  Merger/  see  post, 
608.  Part  IV.  Chap.  IV. 

(c)  Thompson  r.  Leaeh,  2  Salk.  (f)  Fearne,  C.  R.  341 ;  Areher^s 
427  ;  2  Vent.  198.  Cote,  1  Co.  66  ;  Plunket  v.     olmes, 

(d)  Pwrefoy  T.  Rogers,  2  Wms.  BaTm.  28, 1  Lev.  XI. 
Saund.  880. 
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heritance  were  limited  to  the  same  person  by  the  con- 
veyance which  interposed  the  contingent  remainder  (a). 

Whilst  contingent  remainders  were  liable  to  fail  by  Trustees  to  pre- 
such  premature  determination  of  the  particular  estate,  JSJSiSdSnL*^*"* 
it  was  the  practice,  where  it  was  required  to  settle  a 
particular  estate  for  life  with  contingent  remainders,  (as 
is  usual  in  family  settlements  of  land  on  parents  for 
life  with  remainders  to  their  future  children,)  to  limit  an 
estate  to  trustees  and  their  heirs  by  way  of  remainder 
upon  the  determination  of  the  estate  for  life  by  forfeiture 
or  otherwise  in  the  lifetime  of  the  tenant  for  life,  such 
estate  to  continue    during  the  life   of  the    tenant    for 

life. 

This  estate  of  the  trustees,  being  a  vested  remainder  Estate  of  tnu. 

tees 

by  reason  of  the  possibility  of  the  particular  estate  for 
life  determining  during  the  lifetime  of  the  tenant  for 
life,  though  uncertain  as  to  ever  coming  into  posses- 
sion, was  sufficient  to  support  the  contingent  remain- 
ders {h).  And  it  was  declared  to  be  held  upon  trust  for  Trusts  of  tue 
the  prior  tenant  for  life  and  to  preserve  the  contingent  ^ 
remainders ;  therefore  any  alienation  or  dealing  with  the 
estate  tending  to  the  destruction  of  the  remainders  was 
a  breach  of  trust  for  which  the  trustees  were  respon- 
sible, and  which  might  also  affect  those  claiming  title 
through  them  (c).  In  the  absence  of  an  express  trust 
for  preserving  contingent  remainders,  such  a  trust  could 
not  be  implied,  eVen  in  a  will,  and  the  remainders  were 
destructible  without  breach  of  trust  (cZ). 

The  limitation  to  trustees  to  preserve  contingent  re-  Trustees  to  pre- 

•     .  Ill  "'^®  contingent 

mainders  was  rendered  unnecessary  by  the  above  statute,  remainders 

!;  against  the  regu- 

as  against  the  forfeiture,  surrender,  or  merger  of  the  iwrdetenmnatira 
particular  estate.      But  it  may    still  be   necessary  or  <»*•*«• 

(a)  Fearne,  0.  B.  345 ;  Bowleii  v.   Mansell,  2  P.  Wmg.  678 ;  see 

Case,  11  Co.  80  o.  Biscoe  v.  Perkins,  1  V.  &  B.  485 ; 

(h)  See  ante,  p.  323.     Fearne,  C.  3  Mer.  456. 

217,  326;   Smith  v.  Paekhursty   3  (d)  Collier  v.   Walters,  43    L. 

Atk.  135,  Willes,  327.  J.  0.  216  ;  L.  B.  17  Eq.  252. 

(e)  Feftrne,  C.  B.  826  ;  Mansell 
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expedient  in  some  cases  for  preserving  contingent  re- 
mainders against  the  regular  determination  of  the 
particular  estate : — ^as  in  the  case  of  a  settlement  on 
A.  for  life,  with  remainder  to  the  first  son  of  A.  who 
shall  attain  twenty- one ;  to  preserve  which  remainder 
the  estate  of  the  trustees  must  be  extended  to  cover 
not  only  the  life  of  A.  but  the  possible  minority  of  a 
son  after  his  death  (a). — So  in  case  of  a  limitation  to  A. 
for  life  with  remainder  to  the  heir  of  B.,  in  which  case 
the  estate  of  the  trustees  must  be  extended  to  the  life  of 
B. — So  where  the  estate  for  life  is  determinable  by  a 
conditional  limitation,  as  where  it  is  subject  to  a  shifting 
clause  or  proviso  for  cesser  in  a  certain  event,  there  must 
be  a  vested  estate  in  trustees  to  take  effect  upon  such 
determination  in  order  to  preserve  contingent  remainders 
until  the  expiration  of  the  life  (6). — So  where  it  is  re- 
quired to  limit  contingent  remainders  upon  a  term  of 
years,  a  vested  estate  of  freehold  must  be  limited  to 
support  them  (c). 

Contingent  re-        A  Contingent  remainder  of  copyhold  was  never  liable 
main  ero  copy-  ^  ^^.^  ^^  ^^^  prcmaturo  determination  of  the  particular 

estate  by  forfeiture  or  merger;  because,  the  freehold 
remaining  in  the  lord,  the  copyhold  estate  was  not  sub- 
ject to  the  rules  peculiar  to  the  freehold  which  caused 
the  failure  of  contingent  remainders,  and  the  lord 
was  bound  to  admit  to  the  tenancy  according  to  the 
limitations  of  the  surrender.  Hence  trustees  to  preserve 
contingent  remainders  were  not  required  or  employed  in 
the  settlement  of  copyholds,  as  they  were  in  freeholds, 
to  guard  against  the  like  dealings  or  casualties  affecting 
the  particular  estate  {d). 

(a)  See    1    Jfirman    on    Wills,  see  farther  as  to  the  necessity  of 

787.  such   limitation,   Butler's  note  (c) 

(i)  See  Latnharde  t.    Peachy  4  to  Fearne,  C.  R.  221. 
Drew.  653  ;  28  L.  J.  C.  669.  (d)  See  ante,  p.  82 ;  Feame,  C.  R. 

(c)  See  Egerton  y.  Broumlow,  23  319,  320 ;    Scriven   on   Cop.   401, 

L.  J.  C.  348  ;  4  H.  L.  C.  1 ;   and  404,  4tb  e«L 

/ 
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For  tlie  same  reason  a  copyhold  may  be  surrendered  Muat  rest  before 
to  the  ase  of  a  person  for  an  estate^  freehold  as  to  of  particular 
quantity,  to  commence  in  futuro  or  upon  a  contingency, 
without  a  preceding  vested  estate  to  support  it.  But  if 
a  copyhold  be  surrendered  to  uses  in  the  form  of  a 
particular  estate  with  a  contingent  remainder,  the  re- 
mainder must  vest  before  or  at  the  determination  of  the 
particular  estate,  according  to  the  rule  of  common  law, 
otherwise  it  cannot  take  effect  as  intended  by  the  terms 
of  limitation  (a) .     A  contingent  remainder  of  copyhold  Destroyed  by 

1,-i/ti  i»i'  J.  •         enfranchiso- 

may  also  be  destroyed  by  an  eniranchisement,  conveying  ment. 
the  freehold  to  the  tenant  of  the  particular  estate ;  for 
the  consequence  is  to  extinguish  that  estate  and  destroy 
the  tenure  (2>). 

If  land  be  limited  to  a  person  for  life  with  remainder  Remainder  to  un. 
to  his  unborn  child  or  children,  the  land  is  thereby 
rendered  inalienable,  by  reason  of  the  uncertainty  as  to 
the  owner,  until  a  child  is  born  in  whom  the  remainder 
may  vest,  or  until  the  life  estate  is  determined  without 
such  child  coming  into  existence ;  and  if  the  remainder 
were  limited  to  such  child  for  life,  it  would,  on  becoming 
vested,  support  a  contingent  remainder  to  the  child  of 
such  child,  which  would  be  inalienable  until  such  latter 
child  came  into  existence ;  and  thus  by  a  series  of  con- 
tingent remainders  for  life  estates  to  children  of  succes- 
sive generations  the  land  might  be  settled  inalienably 
for  an  indefinite  period,  if  no  rale  of  law  intervened  to 
prevent  it  (c) . 


(a)  Scriren  on  Cop.  404. 

(5)  Doe  T.  Briggt,  16  Ewt,  406 ; 
Bee  ctntct  p.  97. 

(c)  All  contingent  remainders 
were  inalienable  bj  direct  convey- 
ance at  common  law ;  but  if  limited 
to  a  certain  owner  they  might  be 
released,  or  devised  by  will,  and 
were  assignable  in  equity ;  they 
were  also  alienable  by  way  of  es- 
toppel, that  is  by  a  fine  or  deed 


dealing  with  such  interest  as  if 
vested,  which  the  owner  upon  the 
remainder  becoming  vested  was  es- 
topped from  contradicting.  Contin- 
gent remainders  were  made  alien- 
able by  deed  by  the  statute  8  &  9 
Vict,  c  106,  s.  6.  Feame,  C.  R. 
366;  see  CrofU  v.  Middleton^%  D. 
M.  &  a.  192  ;  26  L.  J.  C.  513  ;  and 
see  post  Part  IV.  Chap.  I.  *  Power 
of  Disposition.' 
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Remainder  to 
child  of  anbom 
child  is  void. 


Bemainder  to 
unborn  ohild  for 
tife. 


Sach  limitations  are  restricted  by  the  positive  rule  of 
law  that  a  remainder  cannot  be  limited  to  the  issue  of  a 
person  unborn.  A  remainder  may  be  limited  to  an  unborn 
child  of  a  living  person,  who  must  come  into  being  during 
the  continuance  of  the  particular  estate,  but  not  to  a  child 
or  more  remote  issue  of  such  child,  for  the  vesting  in  such 
case  might  be  indefinitely  postponed  {a). 

Accordingly,  where  land  has  been  limited  in  a  series  of 
limitations  such  as  follows  : — To  A.  for  life,  with  remain- 
der to  the  first  son  of  A.  for  life,  with  remainder  to  the 
first  son  of  the  first  son  of  A.  for  life,  and  so  on, — under 
which  limitations,  if  allowed,  the  successive  owners  would 
be  non-existent  for  an  indefinite  period,  and  there  would 
be  no  power  of  dealing  with  their  interests  until  they 
came  into  being, — such  limitations  have  in  all  cases  been 
held  void  beyond  the  first  generation  of  unborn  issue  of 
the  first  tenant  for  life  (b) . 

The  remainder  to  the  unborn  child  of  a  living  person 
may  be  limited  for  life  or  other  particular  estate ;  and  the 
further  remainder  may  be  limited  over  subject  to  the  re- 
striction of  the  above  rule  (c). 

This  rule  is  said  to  be  derived  from  Cokeys  doctrine 


(a)  *'  In  the  case  of  a  limitation  of 
landB  in  succession,  first  to  a  per- 
son m  essey  and  after  his  decease  to 
his  unborn  children,  and  after- 
wards the  children  of  such  unborn 
children,  this  last  remainder  is  abso- 
lutely Yoid ;  and  there  is  no  carrying 
the  estate  to  them,  but  by  com- 
prising them  in  the  extent  of  the 
estate  limited  to  their  parents, 
namely,  to  the  unborn  children  of 
the  person  in  esse ;  that  is,  by  giying 
such  unborn  children  of  the  person 
in  esse  an  estate  tail."  Feame,  0. 
R  602 ;  see  Butler's  note  to  Feame, 
C.  R.  665.  Gilbert  on  Uses,  by  Sug- 
den,  p.  268;  Sugden  on  Powers, 
393,  8th  ed.  and  the  authorities 
there  cited ;  1  Jarman  on  Wills,  221, 
239 ;  per  Lord  Eenyon,  G.  J. 
BrudeneUY.BhoeSf  I  East,  442, 452 ; 


Duie  of  Marlborough  t.  Earl  Qo* 
dolphin^  1  Eden,  404,  416. 

{b)  See  the  limitations  in  ^tim- 
berston  y.  Humberston,  1  P.  Wms. 
832;  Seaward  Y.  Willoek,  6  East, 
198  ;  Beard  v.  Weetcottj  5  Taunt. 
393  ;  5  B  &  Aid.  801 ;  Brooke  y. 
Turner,  2  Bing.  N.  C.  422 ;  Trash 
y.  Woody  4  M.  &  C.  324. 

(e)  Evans  Y,  Astley,  2  Bl.b23y  per 
Wilmot,  0.  J. ;  per  Eenyon,  C.  J., 
8  T.  B.  86,  in  May  y.  Coventry,  1 
East,  462,  in  Brudenell  y.  EUoes ; 
Routledge  y.  Dorrily  2  Yes.  jun. 
867.  The  dictum  of  BuUer,  J.,to  the 
contrary,  2  T.  B.  263,  in  Sobinson 
Y,  Jlc^dcastle ;  also  Hayes  Y.Hayes, 
4  Buss.  311,  are  not  law.  Sugden 
on  Powers,  393,  8th  ed. ;  1  Jarman 
on  Wills,  239. 
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that  the  contingency  upon  which  a  remainder  may  be 
limited  must  be  a  common  possibility^  and  not  a  remote 
possibility  or  a  possibility  upon  a  possibility ;  a  doctiine 
which,  beyond  being  the  alleged  source  of  this  rule,  seems 
to  be  of  very  doubtful  meaning  and  application  (a). 


Hence  it  appears  that  the  only  mode  of  providing  in  a  stnot  settlement 
settlement  of  land  for  remoter  issue  than  unborn  children  life^^ldth  remain, 
is  by  including  them  in  the  estate  limited  to  their  parents,  in  Sii.  ° 
that  is,  by  limiting  remainders  to  the  unborn  children  in 
tail,  under  which  their  issue  will  take,  if  not  barred  by  a 
disentailing  deed  of  their  ancestor.     This  form  of  settle- 
ment, namely,  to  a  person  for  life  with  remainder  to  his 
children  successively  in  tail,  is  commonly  known  as  a 
"  strict  settlement ''  (6). 

The  remainder  in  taU  may  remain  in  contingency  until  Limit»of  du«. 
the  death  of  the  tenant  for  life,  and  in  the  case  of  a  post-  Betu^ent." 
humous  child,  during  the  further  period  of  gestation.  If 
the  tenant  in  tail  be  an  infant  at  the  death  of  the  tenant 
for  life,  he  will  not  have  power  to  bar  his  issue  until  he 
has  attained  full  age,  and  the  land  may  thus  be  inalien- 
able for  a  further  period  of  twenty-one  years.  There- 
fore the  extreme   time  during  which  a  settlement   of 


(a)  Fearne,  0.  B.  250 ;  Butler's 
note  to  Fearne,  p.  565  ;  see  2  Go. 
51  a  ;  10  Co.  50  6;  Co.  Lit.  184  a ; 
per  Lord  St.  Leonards,  in  Cole  y. 
Sevfelly  4  Dr.  &  War.  1,  32;  12 
Jurist,  927 ;  1  Sugden  on  Powers, 
393,  8th  ed.  The  learned  author 
of  the  work  on  Perpetuities  ad- 
vanced the  doctrine  that  remain- 
ders are  regulated  hy  the  same 
general  rule  against  perpetuities 
which  is  applied  to  future  uses  and 
trusts  and  executory  devises,  namely, 
that  they  must  be  limited  to  take 
effect  within  a  life  or  lives  in  beine 
and  twenty-one  years  after;  and 
that  the  above  restriction  on  the 
limitation  of  remainders  is  merely  an 
application  of  the  same  rule.  Ac- 
cording to  this  doctrine  the  limita- 


tion of  a  remainder  to  the  child  of  an 
unborn  child  of  a  living  person,  if 
expressly  restricted  to  the  life  of 
that  person  and  twenty-one  years 
after,  would  be  eood.  It  would 
also  follow  that  sJl  contingent  re- 
mainders after  a  particular  estate  to 
an  unborn  person,  unless  expressly 
restricted  to  the  period  allowed  by 
law,  would  be  bad.  Lewis  on  Per- 
pet.  ch.  xvL  and  see  Supplement. 
But  the  authorities  lay  down  the 
rule  as  stated  above,  simply  that  a 
contingent  remainder  cannot  be 
limited  to  the  child  of  an  unborn 
person,  without  qualification  or 
addition.  The  only  other  restriction 
being  that  it  must  vest  pending  the 
particular  estate. 

(h)  Fearne,  C.  B.,502. 
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CV  pre*  doctrine 
or  oonatraction 
of  wills. 


land  may  remain  effectual  under  common  law  limitations 
is  during  a  life  or  lives  in  being  at  the  time  of  the  settle- 
ment and  twenty-one  years  aflerwards^  with  a  pos- 
sible extension  during  the  gestation  of  a  posthumous 
child  (a) . 

Where  a  will  devises  in  terms  to  the  unborn  child  of  a 
person  for  life,  with  remainder  to  the  children  or  issue  of 
such  child,  contra^  to  the  above  rule  of  law,  but  the 
will  manifests  the  general  intention  that  the  land  shall  be 
descendible  to  the  children  and  remoter  issue  in  succes- 
sion, it  is  in  general  construed  to  give  an  estate  tail  in 
the  unborn  child  to  which,  if  not  barred,  his  issue  may 
succeed  instead  of  being  absolutely  excluded  according 
to  the  strict  rule  of  law.  Thus,  a  devise  to  the  unborn 
child  for  life,  with  remainders  to  his  first  and  other  sons 
in  succession  in  tail,  with  remainder  to  his  daughters  in 
tail,  will  create  an  estate  tail  in  furtherance  of  the  general 
intention  ;  so,  if  the  remainders  be  confined  to  the  sons 
only,  it  will  create  an  estate  tail  male.  This  construction 
is  founded  on  what  is  called  the  cy  pres  doctrine  of 
effectuating  the  testator's  general  intention  as  nearly  a« 
posaible,  where  it  is  impossible  to  carry  it  out  in  the  par- 
ticular terms  expressed  (6) . 

The  cy  pres  doctrine  is  not  applied  where  the  general 
intention  appears  of  creating  a  succession  of  life  estates 
to  the  issue  of  the  unborn  person  in  perpetuity,  and  not 
a  descendible  estate  in  such  issue  (c). — ^But  words  of  dis- 
tribution amongst  the  issue,  as  tenants  in  common,  may 


(a)  See  Butler's  note  to  Feame, 
O.K.  562;  2  PrideauxOonv.  179, 
7th  ed.  "  The  words  *  in  strict  settle- 
ment,* in  their  ordinary  sense,  im- 
port estates  limited  to  persons  who 
are  living,  for  life,  with  remainder 
in  tail  to  unborn  issue."  1  Beay. 
71,  in  Douglas  v.  Congreve\  see 
antCy  p.  245. 

(h)  1  Jarman  on  Wills,  260; 
Hawkins  on  Wills,  181 ;  Prior  on 
Issue,  58;    see  Butler's  note   to 


Feame,C.B.204,and  the  cases  there 
cited ;  Pitt  Y.  Jackson^  2  Bro.  C. 
C.  51 ;  2  Yes.  jun.  349 ;  mimber- 
ston  T.  ffumberstotif  1  P.  Wms. 
382 ;  Brooke  v.  Turner^  2  Bing.  N. 
C.  422;  Trash  y.  Wood,  4  M  & 
Or.  324. 

(c)  1  Jarman  on  Wills,  263  ; 
Seaward  y,  WiUoek,  5  East,  198  ; 
SomervUle  t.  Uthbridge,  6  T.  R. 
213  ;  see  Mortimer  r.  West,  2  Sim. 
274. 
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be  rejected  in  fbrtlieraiice  of  the  general  intention  of 
giving  an  estate  tail  (a) . 

It  does  not  apply  where  the  estate  of  the  ancestor  is  Limit*  of  appii. 
limited  for  a  term  of  years  only,  as  for  a  term  of  ninety-  doctnne. 
nine  years  if  he  shall  so  long  live  (b)  ;  nor  does  it  apply 
as  to  persons  born  after  the  date  of  the  will  in  the  testa- 
tor's lifetime,  though  as  to  others  in  the  same  class  of 
unborn  children,  to  whom  and  whose  issue  the  devise  is 
made,  it  may  still  apply  (c) ; — ^nor  does  it  apply  where 
the  remainder  over  is  restricted  to  some  only  of  the  issue 
of  the  unborn  tenant  for  life,  as  a  first  son  only  exclusive 
of  the  rest  (d) . 

It  does  not  apply  to  personal  estate  or  chattels  real  (e) ; 
and  it  has  never  been  applied  to  the  construction  of 
deeds  (/). 

The  doctrine  applies  to  appointments  by  will  under  AiypUed  to  ap- 
powers;  and  under  such  appointments  there  is  further wm under 
occasion  for  applying  the  doctrine  where  the  remainders  ^"'^' 
are  void,  not  on  the  ground  of  perpetuity,  but  as  being 
in  excess  of  the  power  (g). 

The    limitation    of    a    continffent    remainder,    as    it  contingent  re- 

o  '  .     mainder  for  life 

conveys  no  estate,  but  only  a  possibility  of  an  estate  in  orinuuwith 
a  future  event,  does  not  interfere  with  the  limitation  <i«'» 
of  the  freehold  subject  to  the  contingency.  Thus,  a 
contingent  remainder  for  life  or  in  tail  may  be  followed 
by  the  limitation  of  a  vested  remainder ;  and  such  vested 
remainder  will  give  place  to  the  contingent  remainder 
upon  its  becoming  vested  during  the  continuance  of  the 
particular  estate.     As  if  land  be  limited  to  A.  for  life, 

(a)  Pitt  V.  Jackson,  2  Bro.  G.  0.      M.  &  G.  145 ;  22  L.  J.  C.  813. 

61  ;  Vanderplankr,  King^  3  Hare,  («)  Routledge  t.  Dorril^   2  Yes. 

1 ;  see  aide,  pp.  178, 185.  jun.  357. 

(b)  Someroille  ▼.  Lethbridge,  6  (J)  Brudenell  y.  Elwes,  1  Bant, 
T.  R.  213  ;    Beard  y.   Westeotty  6  442  ;  7  Ves.  390. 

Taunt.  393.  (g)  Sugden  on  Powers,  498,  8th 

(c)  Vanderplank  y.  King,  3  ed. ;  see^os^,  p.  418;  Pitt  y.  Jack- 
Hare,  1.  ton,  2  Bro.  0.  0.  51 ;    Orijllh  y. 

(d)  Monypenny  r.  Dering^  2  D.  ^arristm  9  Bro.  O.  G.  254. 
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Contingent  re- 
mainder in  fee. 


AltematiTe  oon< 
tjngent  remain- 
ders  in  fee. 


Contingent  re- 
mainder in  fee 
with  vested  re- 
mainder. 


with  remainder  to  his  first  and  other  sons  successively  in 
tail,  with  remainder  to  B.  for  life,  with  remainder  to  his 
first  and  other  sons  successively  in  tail,  with  remainder 
over  (a). 

The  law  is  stated  by  Feame,  with  reference  to  convey- 
ances at  common  law,  that  "  where  there  is  a  contingent 
limitation  in  fee  absolute,  no  estate  limited  afterwards 
can  be  vested  " ;  but  two  or  more  several  contingent  re- 
mainders in  fee  may  be  limited  as  substitutes  or  alterna- 
tives one  for  the  other,  so  that  one  only  take  effect,  and 
every  subsequent  limitation  be  substituted  for  the  former 
if  it  should  fail  of  effect  (&). 

But  "  where  a  remainder  of  inheritance  is  limited  in 
contingency  by  way  of  use,  or  by  devise,  the  inheritance 
in  the  meantime,  if  not  otherwise  disposed  of,  remains  in 
the  grantor  and  his  heirs,  or  in  the  heirs  of  the  testator 
until  the  contingency  happens  to  take  it  out  of  them  ''(c). 
And  it  has  further  been  decided  that  upon  a  devise 
of  a>contingent  remainder  in  fee,  the  fee  subject  to  the 
contingency  will  pass  as  a  vested  remainder  under  the 
will  by  a  specific  or  residuary  devise  (d). 


LimitationB 
^mited  Buliject 
to  interrenmg 
remainder. 


Where  the  particular  estate  and  ultimate  remainder  are 
limited  at  the  same  time  to  the  same  person,  though  they 


{a)  Fearne,  G.  E.  222;  Chud- 
leigVs  Case^  1  Co.  120  a. 

(6)  Fearne,  C.  E.  225,  373,  and 
the  cases  there  cited ;  Lodding' 
ton  ▼.  Kime,  1  Salk.  224;  1  L. 
Bayni.  203 ;  J)oe  t.  Elve^y  4  East, 
813 ;  Doe  V.  Ford,  23  L.  J.  Q.  B.  53. 

(c)  Fearne,  C.  B.  851,  and  cases 
there  cited  ;  Purefoy  t.  Rogers^  2 
VTms.  Saund.  380 ;  Doe  v.  Scuda- 
more,  2  B  &  P.  289  ;  and  in  com- 
mon law  oonyeyBnces  "  there  seems 
to  he  no  reason  why  the  fee  does 
not  remain  in  the  grantor  and  his 
heirs  till  the  contingency  happens." 
2  Wins.  Saund.  382. 

(d)  Egerton  v.  Mcugey,  8  C.  B. 
N.  S.  338;  27  L.  J.  C.  P.  10,  and 
seo  Ferceval  y.  Fercevalf  L.  H.  9 


Eq.  386.  Tlie  case  of  Egerton  v. 
M<u9ey  seems  to  render  doubtful 
the  proposition  of  Fearne  above 
stated,  that  where  there  is  a  con- 
tingent remainder  in  fee  no  vested 
remainder  can  be  limited.  In  that 
case  there  was  a  devise  for  an 
estate  for  life,  with  a  contingent  re- 
mainder in  fee,  and  a  residuary  de- 
vise ;  and  it  was  held  that  the 
residuary  devise  passed  the  vested 
remainder  in  fee,  and  that  conse- 
quently by  a  subsequent  union  and 
merger  of  the  estate  for  life  in  such 
vested  remainder,  the  contingent 
remainder  was  destroyed.  WiUiams, 
J.,  there  said,  "  It  is  clear  thai  the 
notion  of  the  fee  being  in  abeyance 
cfmnot  now  be  Bustained/* 
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may  become  united  by  the  doctrine  of  merger  or  under 
the  rule  in  Shelley's  case  for  most  purposes,  they  do  not 
exclude  intervening  contingent  remainders  from  taking 
eflFect  upon  the  happening  of  the  contingency  during 
the  particular  estate ; — ^as  if  land  be  limited  to  A.  for  life, 
with  remainder  to  the  first  and  other  sons  of  A.  succes- 
sively in  tail,  with  remainder  to  A.  in  fee,  the  limitations 
unite  in  A.  until  the  birth  of  his  first  son,  when  the  con- 
tingent remainder  becomes  vested  and  divides  them  (a). 
So,  if  there  be  several  contingent  remainders,  a  sub-  seTeni 

-  .     1  1     /•  T  contingent  re- 

sequent  one,  may  become  vested  before  a  precedmg  one  mainden. 

but  subject  to  giving  place  on  the  preceding  one  becoming 

vested  during  the  particular  estate  which  supports  it  {b) . 

Where  a  contingent  remainder  is  followed  by  other  continRonoT 

limitations  a  question  of  construction  may  arise,  whether  qa&A  umita. 

the  contingency  affects  the  first  estate  only  or  extends  to 

the  subsequent  limitations  (c). 

Upon  the  general  principle  of  construction  in  favour  oonatraetioiv  of 

/•ii  j.'i»xj.  •!•  x3  remainders  m 

of  the  vesting  of  estates,  a  remainder  is  never  construed  Tested  or  oon- 
as  contingent  if  it  can  be  taken  as  vested. — ^Words  of  wonSs  of  oon- 
futurity  or  contingency  are  primd  fade  referred  to  the  to  5oI»Msion 

,  rauier  than 

commencement  or  duration  of  the  estate  m  respect  of  vesting, 
possession,  and  not  to  the  vesting;    as  in  the    simple 
case  of  a  limitation  to  A.  for  life  and  after  his  decease  to 
B.,  the  estate  of  B.  is  not  contingent  upon  B.  surviving 
A.,  but  is  an  immediately  vested  remainder  (cZ). 

So,  in  the  case  of  limitations  expressed  to  hQ  in  default  Limitations  over 
of  ov  for  want  of  or  upon  failv/re  of  the  objects  of  prior  w«j^,eto.!of 
limitations,  such  expressions  are  primd  fade  referred  to  linutation. 
the  determination  or  failure  of  the  prior  estates  limited 
and  not  to  the  failure  of  the  objects  to  whom  they  are 
limited,  and  are  commonly  employed  merely  to  carry  on 
the  series  of  limitations  in  the  sense  of  the  word  remain^ 

(a)  Feame,  G.  B.  36, 222,  345  }  (c)  Fearne,  0.  B.  288 ;  1  Jarman 

Bowles*  Case,  11  Co.  79  & ;  and  see  on  Wills,   752  ;   Doe  y.   Ford,  23 

ante,  pp.  380,  331.  L.  J.  Q.  B.  53. 

{b)  Feame,  0.  B.  224.  {d)  See  ofUe,  pp.  288,  826. 

z2 
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der;— for  example^  if  land  be  limited  to  A.  for  life,  and 
after  his  decease  to  the  first  and  other  sons  of  A.  for  life 
or  in  tail  and  m  default  of  such  sons  or  onfcdlwre  of  such 
issue  to  B.,  the  estate  of  B.  is  not  contingent  €pon  A. 
not  haying  a  son  or  issue,  but  is  a  vested  remainder  ex- 
pectant on  the  determination  of  the  prior  estates,  by  the 
death  of  the  sons  or  failure  of  issue  (a), — If  in  such  case 
the  remainder  be  limited  in  default  of  sons  or  failure  of 
issue  in  the  lifetime  of  A.  or  of  B.  or  other  definite 
period,  it  is  then  contingent  upon  such  events  happening 
and  the  consequeiit  determination  of  the  prior  estate 
within  the  prescribed  period  (6). 
DeTise  to  widow  A  stroug  example  of  this  principle  of  construction 
with  de^M^er  occurs  whcrc  a  tcstator  devises  to  his  widow  an  estate  for 
upon  m.™^.  ^^  determinable  upon  her  marrying  again,  with  a  devise 
over  if  she  shall  marry  again ;  the  devise  over  is  construed 
to  give  a  vested  remainder  expectant  upon  the  determina- 

m 

tion  of  the  widow's  estate,  whether  by  marriage  or  death, 
and  not  a  remainder  contingent  only  upon  her  mar- 
riage (c).  But  a  devise  to  the  testator's  widow  absolutely 
for  life,  with  a  devise  over  in  the  event  of  marrying  again 
does  not  admit  of  such  construction,  and  the  devise 
over  is  not  a  remainder  but  an  executory  devise;  it 
cuts  short  the  preceding  limitation,  and  does  not  follow 
upon  it  {d), 

BemftiBder  oon-       TTpou  the  Same  principle  remainders  are  construed  to 

Boraup^bie.  vest  as  soon  as  possible ;  and  if  once  vested  cannot  be 

divested  under  the  same  limitation  so  as  to  admit  of 

another  person  in  substitution  of  the  person  in  whom  it 

has  vested  (e).     Thus,  a  devise  to  A.  for  life  with  re- 

(a)  See  1  Jannan  on  Wills,  728,  (c)  See  ante,  p.  219 ;  1  Jarman  on 
and  cases  there  cited ;  Hodgson  y.  WUls,  731 ;  Gordon  ▼.  Adolphu*^  3 
Jmbroie,  1  Dougl.  837,  "  the  words      Bro.  P.  C.  306. 

for  want  of  tueh  iame  mean  the  (cQ  lb. ;  see  post,  p.  360 ;  Sheffield 

same  thing  as    after  euch  estate  T.  Lord  Orrery y  3  Atk.  282. 

tail."     lb.  p.  340.  (e)  Driver  v.  Frank,  3  M.  &  8. 

(b)  See  Feame,  0.  R.  420 ;  see  25,  32,  37  ;  Doe  t.  JPerratt,  6  B  A 
ante^  p  3^5,  Q.  48 ;  10  Binf^.  198. 
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mainder  to  his  second  and  other  sons  successively  in  tail, 
(excepting  the  first  or  eldest  son,)  A.  then  having  no 
sons,  was  held  not  to  give  a  contingent  remainder  to  sach 
person  as  shoald  be  the  second  son  of  A.  at  his  death, 
but  to  the  second  son  bom,  living  an  elder,  who  took  on 
his  birth  an  immediately  vested  and  indefeasible  re- 
mainder (a). — So,  an  ultimate  remainder  in  a  will  to  the 
testator's  heir  is  construed  as  vesting  at  the  death  of  the 
testator,  and  not  as  contingent  to  the  person  answering 
the  description  of  heir  at  the  determination  of  the  par- 
ticular estates  {b). 


A  modification  of  the  above  principle  of  construction  B«mamder  to  a 

._  •-ii**-i  1  t*  claM  Tests  in  all 

occurs  with  a  remamder  umited  to  a  cleiss  of  persons,  as  ascertuned  at 
children,  grandchildren,  issue,  brothers  and  sisters,  pwtumiar  estate, 
cousins  and  the  like,  which,  though  vested,  as  soon  as  an 
object  of  the  limitation  can  be  ascertained,  in  that  object, 
admits  of  other  objects  participating  who  become  as- 
certained before  or  at  the  determination  of  the  particular 
estate  (c).  Thus,  if  land  be  limited  by  settlement  or 
will  to  A.  for  life,  with  remainder  to  his  children,  or  to 
the  children  of  B.,  the  remainder  is  vested  in  all  the 
children  in  existence  when  the  instrument  takes  efiect, 
or  it  becomes  vested  as  soon  as  any  come  into  existence ; 


(a)  Drwer  v.  Frankt  Bupra,  and 
Bee  a  like  coiutruotion  in  Adamt  v. 
Bush,  6  Bing.  N.  0.  164. 

(i)  Doe  y.  Mawey  12  East,  689  ; 
WriffhUan  y.  Maeaulay,  14  M.  &  W. 
214 ;  see  ante,  p.  161. 

(c)  ''An  exception  is  made  to 
thiB  general  rule  in  the  case  of  a  be- 

3 nest  to  A.  for  life,  and  after  A.'s 
eath  to  the  ehildren  of  B. ;  for  in 
such  case  all  the  children  of  B.  who 
come  into  ezistenoe  before  the  death 
of  A.  are  let  in  to  share.  But  this 
exception  is  founded  on  a  special 
reason,  namely,  the  desire  of  the 
Court  to  let  in  as  many  of  the 
children  as  possible,  upon  the  as- 
sumption that  such  would  be  the 
desire  of  the  testator.— >It  is  how* 


eyer,  to  be  particularly  noted  that 
this  exception  does  not  go  to  the 
extent  of  postponinff  till  the  death 
of  A.  the  period  K>r  ascertaining 
the  persons  answering  the  descrip- 
tion, so  as  to  include  only  those  who 
answer  the  description  at  the  death 
of  A.  The  chUcten  living  at  the 
testator's  death  still  take,  and  they 
take  rested  interests  transmissible 
to  their  representatiyes,  subject  only 
to  be  dirested  pro  tanio,  in  order  to 
let  in  others  of  the  same  class  who 
may  be  bom  during  A.'s  life."  Per 
Kindersley,  Y.  C,  m  Lee  y.  Zm,  1 
Dr.  &  S.  86  ;  29  L.  J.  0.  788 ;  and 
see  Baldwin  y.  Bogersy  3D.  M.  & 
G.  649 ;  22  L.  J.  C.  665  ;  AylwiWe 
2Wwl#9  L.  K.  16  Sq.  585. 
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but  it  is  subject  to  divesting  fro  tanto  in  favour  of  other 
children  as  they  come  into  existence  until  the  death  of 
A.^  when  the  estate  comes  into  possession^  and  no  after 
bom  children  can  participate  (a). 
Bamainder  to  If  l^ud  be  limited  to  A.  for  life^  with  remainder  to  such 
ahaUatuJiisi.  of  the  children  of  A.  as  shall  attain  twenty-one^  the  re- 
mainder is  contingent  upon  children  attaining  twenty- 
one  in  the  life  of  A.  and  vests  in  such  children  only  (6). 
— In  some  cases  the  construction  of  the  contingency  as 
to  age  may  be  such  as  only  to  render  the  estates  of  the 
children  defeasible  upon  not  attaining  the  age  (c). 


§  4.  The  Rule  in  Shellet's  Case. 

The  Bule  stated — application  of  the  rule — where  the  remainders 
are  contingent. 

Bemainder  to  heir  as  purchaser — remainder  to  heir  with  addi- 
tional words  of  limitation. 

Estate  of  freehold  in  ancestor — estate  pur  entire  tne — estate  de- 
terminable by  conditional  limitation — estate  for  years. 

Limitations  in  separate  instruments. 

Limitations  of  estate  pur  autre  vie — of  term  of  years — lease  for 
life  with  remainder  to  executors  for  term  of  years. 

The  rule  in  Limitations  in  the  form  6f  remainders  to  the  hews,  or 

Btato?  to  the  heirs  of  the  body,  or  in  other  terms  designating 

persons  taking  in  a  course  of  descent^  which  taken 
alone  would  create  a  contingent  remainder  in  the  person 
answering  to  such  designation^  are  modified  in  effect  by 
the  special  rule  of  law  known  as  the  Bule  in  Shelley's 
Case. 

This  rule^  in  its  simplest  form^  has  been  already  re- 
ferred to;  it  may  be  stated  in  more  general  terms    as 

(a)  See  2  Jarman  on  Wills,  76 ;      eott,  33  L.  J.  C.  264i ;  Perceval  v. 
Hawkins   on    Wills,  71 ;    Feame,      Perceval,  L.  R.  9  Eq.  386. 

0.  R.  312,  and  cases  there  cited.  (c)   See  Browne  v.    Brovme,  3 

(b)  Besting  y.  Allen,  12  M.  &  W.      Sm.  &  Giff.  568 ;  26  L.  J.  G.  635 ; 
279 ;  6  Hare,  573 ;  Eolmee  y.  Pret-      and  see  ante,  p.  239,  poet,  p.  367. 
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follows : — If  an  estate  of  freehold  be  limited  to  a  person, 
and  by  the  same  deed  or  instrument  an  estate  be  limited 
in  the  form  of  a  remainder,  whether  immediately  ex- 
pectant on  the  former  estate  or  after  other  estates  in- 
terposed, to  "  the  heirs ''  or  to  "  the  heirs  of  the  body '' 
of  the  same  person,  the  words  "  heirs  ^'  or  "  heirs  of  the 
body  '^  are  words  of  limitation  of  an  estate  of  inheritance 
in  the  ancestor,  and  the  heirs  can  take  only  by  descent 
and  not  as  purchasers  (a). 

Thus,  limitations  in  the  form,  to  A.  for  life  and  after  ADpUoation  of 
his  decease  to  his  heirs,  or  with  remainder  to  his  heirs,  are 
equivalent  to  the  limitation  to  A.  and  to  his  heirs  which 
denotes  a  fee  simple  in  A.  {b)  ; — so  a  limitation  to  A.  for 
life  and  after  his  decease  to  the  heirs  of  his  body,  is 
equivalent  to  the  limitation  to  A.  and  to  the  heirs  of  his 
body,  and  denotes  an  estate  tail  (o) . 

And  if  there  be  an  intermediate   estate   interposed  whero  there  are 
between  the  freehold  estate  and  the  limitation  to  thcmamden. 
heirs,  as  to  A.  for  life,  with  remainder  to  B.  for  life  or 
in  tail,  with  remainder  to  the  heirs  or  heirs  of  the  body 
of  A.,  the  latter  limitation  vests  the  remainder  in  A., 
and  is  equivalent  to  a  limitation  of  the  remainder  in  the 
terms  to  A.  and  to  his  heirs  or  to  A.  and  to  the  heirs  of 
his  body  ;  and  in  such  cases  the  heir  can  take  nothing  ex-  . 
cept  by  descent  from  A.  (d). 

If  the  Umitations  intervening  between  the  preceding  intennediate 
freehold  and  the  subsequent  limitation  to  the  heirs  or  heirs  mtSadenT  ^ 
of  the  body  are  contingent,  they  are  not  destroyed  by  the 
rule ;  but,  as  long  as  there  are  no  vested  remainders  in- 
tervening, the  two  limitations  are  united  in  the  ancestor, 

(a)  See  OfUe,  p.  84 ;  1  Oo.  104  a,  to  Wills,  see  posty  p.  357. 

SkeUey'9  Case ;  Oo.  Lit.  22  5,  319  (i)  See  ante,  pp.  157,  160. 

£,  376  6;  Butler's  note  (1)  to  Co.  (c)  See  amte,  pp.  171,  176;  and 

Lit.  376  h ;  Hargraye*8  Law  Tracts,  see  Feame,  0.  B.  28,  29. 

551, "  Obs.  on  the  Rule  in  Shelley's  {d)   Feame,  C.  B.  29  ;   lb.  76 

Case  " ;  and  see  Blaokstone's  Argu-  commenting  on  Douglas,  506  (note); 

ment  in  Perrin  y.  Blake,  lb.  489 ;  Couleon  y.  CouUon^  2  Atk.  245 ;  2 

S.  C.   1    W.  Bl.   672 ;    4    Burr.  Str.  1125 ;  see  Doe  y.  Wejford,  12 

2579  ;  as  to  the  application  of  the  A.  &  E.  61. 
rule  to  Uses*  see  posty  p.  849 ;  and 


344  PAfiT  U.  GJ^AP.  U.   TAB  UMI^TATION  01*  FUT^BS  SSTAtEd. 


Contingent  re- 
inftinder  to  heirB. 


sabject  to  admitting  tho  interveniag  limitations  to  take 
effect^  if  thfij  become  vested  daring  the  continuance  of 
of  the  preceding  freehold  (a) 

The  rule  applies^  where  the  remainder  is  limited  to  the 
heirs  or  heirs  of  the  body  of  A.  upon  a  contingency ;  as 
upon  limitations  to  A.  for  life,  and  if  A.  die  before  B.,  to 
the  heirs  of  A., — or  to  A.  and  B.  during  their  joint  lives, 
with  remainder  to  the  heirs  of  him  who  dies  first,— in 
such  case  A.  takes  the  contingent  remainder  in  fee,  and 
the  heir  takes  nothing  except  by  descent  (&). 


Bemaanderto 
heirs  as  pnr- 
cbaaert. 


Heirs  with  ad- 
ditional words 
of  limitation. 


The  word  "  heir,''  however,  may  be  used  in  a  context 
or  with  an  additional  description  rendering  it  incapable 
of  being  construed  as  a  word  of  limitation,  as  in  a  limita- 
tion to  the  "  heir  male ''  or  to  the  "  heir  now  living " ; 
and  it  must  then  be  taken  as  a  word  of  purchase  giving 
a  remainder,  contingent  or  vested,  to  the  person  so 
designated  (c). 

But  the  import  of  the  words  ^  heirs '  or  '  heirs  of  the 
body'  as  words  of  limitation  within  the  rule  is  not 
afiected  by  the  addition  of  other  words  of  limitation  not 
altering  the  course  of  descent;  thus,  a  limitation  to  A. 
for  life,  with  remainder  to  the  heirs  male  of  the  body  of 
A.  and  the  heirs  male  of  the  body  of  such  heirs  male, 
vests  an  estate  tail  male  in  A.  by  force  of  the  rule ;  the 
additional  words  of  limitation  being  construed  as  de- 
claratory only,  and  not  restrictive  of  the  former  (d). 


Estate  of  free- 
hold in  the  an- 
cestor,— 


The  rule  applies  where  the  ancestor  takes  any  par- 
ticular estate  of  freehold,  as  an  estate  for  life,  or  an  estate 
tail  (e) — or  an  estate  pv/r  autre  vie  (/). — So,  it  applies 


(a)  See  awte,  p.  339 ;  Feame,  G. 
B.  86,  346.  BowUt*  Case,  11  Co. 
79  6. 

(b)  Feame,  C.  B.  34;  Co.  Lit. 
378  h ;  Perkins,  8.  337 ;  see  CrofU 
T.  Middleton,  8  D.  M.  &  G.  192 ; 
25  L.  J.  C.  513. 

(c)  See  aniCf  pp.  158,  162,  179. 


(d)  Shelley*s  Caw,  1  Co.  93 ;  see 
ernte,  p.  177  ;  Wright  y.  Pearson^  1 
Eden,  119. 

(tf)  Lit.  8.  719 ;  Co.  Lit.  876  h ; 
Goodriffht  v.  Wriffht,  1  P.  Wmfl. 
397. 

(/)  PerkinB,  s.  837 ',  Feome,  C. 
B.3L 
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thoagh  the  preceding  estate  of  freehold  be  determinable  Determinable 
by  a  conditional  limitation^  as  an  estate  during  widow- 
hood (a). 

Accordingly,  if  there  be  a  limitation  to  A.  during  the 
life  of  B.,  or  to  A.  during  widowhood,  with  remainder  to 
the  heirs  or  to  the  heirs  of  the  body  of  A.,  the  limita- 
tions unite  under  the  rule  in  A.,  who  takes  a  fee  or  fee 
tail  in  possession,  notwithstanding  the  particular  estate 
of  freehold  be  limited  to  determine  by  possibility  in  the 
lifetime  of  A. ; — and  in  such  cases  if  there  were  inter- 
mediate remainders  interposed  between  the  freehold  and 
the  limitation  to  the  heirs,  A.  would  take  a  vested  re- 
mainder in  fee  or  in  tail  (&). 

But  the  rule  does  not  apply  if  the  ancestor  take  only  BBtsteforyettB 
an  estate  for  years  and  not  a  freehold  estate.  The  sub- 
sequent limitation  to  his  heirs  or  to  his  heirs  of  the  body 
does  not  then  vest  any  estate  in  him,  and  can  operate  only 
by  way  of  purchase  to  the  heir  designated;  because  by 
the  common  law  a  term  of  years  or  chattel  interest  does  not 
affect  the  limitation  of  the  freehold  title  subject  to  it  (c). 
In  such  case  if  the  limitation  to  the  heirs  be  preceded 
by  an  estate  of  freehold  in  another,  it  may  be  good  as  a 
contingent  remainder  to  the  person  answering  the  de- 
scription of  heir ;  as,  if  land  be  limited  to  A.  for  years, 
with  remainder  to  B.  for  life,  with  remainder  to  the  heirs 
of  A.,  there  is  a  contingent  remainder  to  the  heir  of  A., 
who  will  take  in  the  event  of  A.  dying  before  the  deter- 
mination of  B.'s  estate  {d).  But  if  it  be  not  preceded 
by  an  estate  of  freehold  it  is  wholly  void  (e). 

The  rule  does  not  apply  to  limitations  by  separate  in-  Bale  not  »ppUed 
struments; — as  where  A.  bemg  tenant  for  me,  with  gepwate  inatra- 
remainder  to  the  heirs   of   B.,  afterwards  granted  his™*" 

(a)  See  cmte,  p.  219  ;  Curtis  t.  (e)  See  ante,  p.  49. 

Price,  12  Yes.  89.  (d)  See  cwte,  p.  827 ;    Co.   Lit. 

(b)  Fearxie,  0.  B.  30-34  ;  Per-  319  b ;  Feame,  C.  B.  60, 51 ;  CoajM 
kins,    B.    337  ;     Cfmrtie   y.    Friee^  Y.Jmold,  4  D.  M.  &  G.  574. 
supra.  («)  See  awte^  p.  49. 
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estate  to  B.,  who  thereby  became  tenant  for  the  life  of  A. 
with  remainder  to  his  own  heirs^  and  it  was  held  that 
the  remainder  did  not  unite  with  the  freehold  of  B.,  but 
remained  to  his  heir  in  contingency  (a).  So  where  a  father, 
seised  in  fee,  settled  the  land  on  his  son  for  life,  retaining 
the  reversion  in  himself,  and  afterwards  by  his  will, 
reciting  that  he  had  settled  the  estate  on  his  son  for  life, 
devised  the  same  after  the  son^s  death  to  the  heirs  of  his 
body ;  it  was  held  that  the  estate  for  life  being  by  one  in- 
strument and  the  limitation  to  the  heirs  by  another  could 
not  unite,  and  the  latter  took  effect  as  an  executory 
devise  to  the  heir  (6). — A  will  and  a  codicil  or  schedule 
to  it  are  considered  as  one  instrument  within  the 
rule  (c). 

An  apparent  exception  to  the  rule  requiring  the  limita- 
tions to  be  in  the  same  deed  or  instrument  occurs  where 
uses  appointed  under  powers  may  be  taken  as  if  inserted 
in  the  instrument  creating  the  power  (d). 

Bale  not  appUed      The  rulc  Only  applies  to  the  limitations  of  estates  of 

to  limitations  of.,..  tt-i^*  i^    ±  ±  •j.-l  j 

e^MApwnmtre  inheritance.    In  bmiting  estates  fur  autre  vie  the  words 
'^'  ''  heirs,''  or  "  heirs  of  the  body,''  must  be  construed  ac- 

cording to  the  nature  of  the  estate,  and  become  merely 
a  designation  of  the  person  to  take  as  special  occupant 
in  case  of  a  vacancy  on  the  death  of  the  grantee  before 
the  determination  of  the  estate  (e) . 
Limitations  of  If  a  term  of  ycars  be  limited,  by  way  of  trust  or  execu- 
tory bequest,  to  A.  for  life  with  remainder  to  his  heirs 
or  to  the  heirs  of  his  body,  these  words  are,  in  general, 
taken  as  analogous  to  words  of  limitation  and  not  as 
words    of   purchase,     and    vest    the    whole    term    in 

(a)  2  Leon.  7  ;  Fearne,  C.  R.  71.  698.     See  Coape  v.  Arnold^  4  D. 

(6)  Fearne,    C.  R.  71.    Doe  v.  M.  &  Qc.  574;  24  L.  J.  C.  673. 

Fonnereau,   Dougl.  487,  and  cases  {d)  Fearne,  C.  R.  74 ;  see  po9t^ 

there  cited ;  see  per  Kenyon,  C.  J.,  p.  376. 

6  T.  R.  95,  in  Habergham  v.  Vin-  (e?)  See  ante,  p.  193 ;  Fearne,  C. 

cent ;  S.  C.  2  Ves.  jun.  204,  235.  R.  496 ;   JTiUiami  v.  Jekyl,  2  Ves. 

(c)  Hc^ea  y.  Foorde^  2W.   Bl.  sen.  681. 


term  of  jean. 
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A.  (a). — Accordingly,  if  a  testator  devise  real  and  per- 
sonal estate  to  A.  for  life  and  after  his  death  to  the  heirs 
of  his  body,  A.  becomes  tenant  in  tail  of  the  real  estate 
and  takes  the  personal  estate  absolutely  (b) . — So,  if  the 
limitation  be  to  A.  for  life  and  after  his  death  to  his  issue^ 
A.  takes  the  absolute  interest  (c) . 

But  if  the  limitation  over  be  made  to  heirs  or  issue  of  Tohfiin,eto., 
a  restricted  or  particular  kind  or  designation,  or  for  par- 
ticular estates  inconsistent  with  the  import  of  such  words 
as  words  of  limitation,  or  if  there  be  other  suflSciently 
marked  intention  that  they  should  take  as  purchasers, 
the  rule  will  not  apply;  and  the  limitation  to  the 
heirs  or  heirs  of  the  body  can  operate  only  by  way  of  a 
future  trust  or  executory  bequest  of  the  term  to  them 
as  purchasers  {d). 

By  analogy  to  the  rule  in  Shelley^  8  case,  ''If  a  man  Leue  for  life 
make  a  lease  for  life  to  one,  the  remainder  to  his  executors  to  ezecuton  for 
for  twenty-one  years,  the  term  for  years  shall  vest  in  him ;       ^  ^^ 
for  even  as  ancestor  and  heir  are  correlatwa  as  to  in- 
heritance, (as  if  an  estate  for  life  be  made  to  A.  the  re- 
mainder to  B.  in  tail,  the  remainder  to  the  right  heirs  of 
A.,  the  fee  vesteth  in  A.  as  it  had  been  limited  to  him  and 
his  heirs,)  even  so  are  the  testators  and  the  executors 
correlativa  as  to  any  chattel.     And  therefore  if  a  lease  for 
life  be  made  to  the  testator,  the  remainder  to  his  executors 
for  years,  the  chattel  shall  vest  in  the  lessee  himself, 
as  well  as  if  it  had   been  limited  to  him   and  his  ex- 
ecutors'^  {e). 


(a)  See  atUe^  p.  202 ;  Feame,  0. 
B.  490 ;  2  Jarman  on  Wills,  489, 
490;  Theebrid^e  T.  Kilbum,  2  Yea. 
ten.  233  ;  Garth  y.  Baldwin,  2  Yes. 
sen.  646 ;  Earl  Verulam  t.  Bath- 
urtt,  18  Sim.  874. 

(6)  Oarth  t.  Baldwin,  supra,  "  a 
limitation  of  personal  estate  to  one 
for  life  and  the  heirs  of  his  body, 
yests  absolutely,  whether  so  intend- 
ed by  the  testator  or  not."  per 
Hardwicke,  L.  C.    lb.  p.  661.    See 


BrOton  y.  Twining,  3  Mer.  176. 

(c)  2  Jarman  on  Wills,  494; 
JU,'€hn.  y.  Bright,  2  Keen  57. 

((Q  2  Jarman,  497, 498 ;  Feame, 
0.  B.  492 ;  see  ante,  pp.  177,  184. 

{e)  Co.  Lit.  54  b ;  but  see  Cran^ 
mers  Cote,  3  Leon.  20 ;  Dyer,  309  a, 
where  a  distinction  was  made  as  to 
limitations  in  the  above  form  by 
way  of  use,  and  it  was  held  that  the 
executor  (if  any)  took  by  purchase. 
The  old  oases  upon  the  oonstraction 
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Bemainderto 
next  of  kin. 


Accordingly  where  the  truBts  of  personal  estate  were 
limited  to  A.  for  life^  subject  to  a  conditional  limitation 
determining  his  estate  upon  bankruptcy^  and  after  the 
death  of  A.  to  his  executors  and  administrators,  it  was 
held  that  A.  took  the  absolute  interest,  subject  only  to  the 
condition  (a).  The  rule  also  applies,  if  the  remainder 
be  limited  "  to  the  personal  representative '^  of  A.  (6). 

"  But  there  is  a  great  difference  between  a  limitation 
to  the  executors  and  administrators  and  a  limitation  to  the 
next  of  kin.  The  former  is,  as  to  personal  property,  the 
same  as  a  limitation  to  the  right  heirs,  as  to  real  estate ; 
but  a  limitation  to  the  next  of  kin  is  like  a  limitation  to 
heirs  of.  a  particular  description,  which  would  not  give 
the  ancestor,  having  a  particular  estate,  the  whole 
property  in  the  land.  The  meaning  of  '  next  of  kin ' 
must  be  those  who  answer  the  description  at  the  time  of 
death/'  Accordingly,  the  limitation  of  trusts  of  per- 
sonalty for  life  with  ultimate  remainder  to  the  next  of  kin, 
gives  an  interest  for  life  only,  and  the  next  of  kin  at 
death  take  the  interest  in  remainder  (c). 


of  such  limitations  are  very  oon- 
tradictory ;  they  are  exhaustiyely 
collected  and  discussed  in  Williams 
on  Ex.  584-589,  4th  ed.  Accord- 
ing to  ^JOTf  0.  J.,  in  (Jranmef's 
Ccue,  **  If  land  be  leased  to  A.  for 
life,  the  remainder  for  years  to  his 
heirs,  the  remainder  for  years  is  in 
abeyance  until  the  death  of  the 
lessee,  and  then  it  shall  yest  in  the 
heir  as  a  purchaser." 

(a)  JFebh  y.  Sadhfj  L.  B.  8  Gh. 
419 ;  42  L.  J.  C.  498 ;  *<  A  gift  to 
A.  for  life,  and  after  hjs  death  to  his 
legal  personal  representatiye,  is  a 


yalid  absolute  rift  to  A."  Per 
James,  L.  J.  lb.  See'  fFebb  y. 
Earl  of  Shaftetbury,  3  M.  &  X. 
599 ;  London  Chartered  Bank  of 
Aueiralia  y.  Lempriere,  L.  B.  4  r . 
C.  572  ;  42  L.  J.  P.  0.  49. 

(6)  Bete*  Settiement,  43  L.  J.  0. 
545. 

(g)  Anderson  y.  jDatcmm,  16  Yes. 
532, 8eejp«r  Grant,  M.  B.  lb.  p.  536. 
As  to  a  gift  to  "  executors  and  ad- 
ministrators" meaning  to  next  of 
kin,  see  Palin  y.  ffilU,  1  M.  &  K. 
470 ;  Webb  ^ .  Sadler,  supra. 
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Section  II.  Futueb  Ubeb. 

Future  uses  limited  as  remainders — application  of  the  rule  in 
Shelley's  case. 

Springing  and  shifting  uses-^examples  of  springing  uses — examples 
of  shifting  uses. 

Resulting  use  until  springing  use  takes  effect— construction  of 
limitation  to  the  use  of  the  heirs  of  the  body  of  the 
grantor — ^limitation  to  the  use  of  the  heirs  of  the  body  of 
another. 

Future  use  after  preceding  estate  construed  as  a  remainder 
if  possible — ^limitation  which  cannot  take  effecf  as  a  re- 
mainder. 


Future  nses  Umited  by  way  of  remainder  expectant  Fntar^uM. 
upon  a  particular  estate  are  reduced  by  the  statute  of  munden. 
Uses  into  precisely  the  same  position  as  common  law 
limitations  in  the  same  terms^  and  are  subject  to  the  rules 
of  the  common  law  regulating  remainders.  Accordingly^ 
in  the  limitation  of  uses  a  contingent  remainder  of  free- 
hold requires  a  particular  vested  estate  of  freehold  to 
support  it ;  and  it  must  vest  before  or  at  the  determina- 
tion of  the  particular  estate  (a) . 

The  rule  in  Shelley's  case  applies  to  limitations  of  the  Application  of 
use  by  way  of  remainder  to  heirs  or  to    heirs  of   the  sheiieg'$  oase. 
body,  after  a  prior  limitation  of  the  use  for  a  freehold 
estate  to  the  ancestor,  in  the  same  manner  as  it  applies 
to  imitations  of  the  freehold  at  common  law  (&). — ^And 


(a)  See  cw/^  p.  112;  1  Co.  130 
a,  186  a,  Ch%idleigh*a  Case;  Bug- 
den*s  note  to  Gilbert  on  Uses,  164 ; 
Sugden  on  Powers,  34,  8th  ed. 
"  Before  the  statute  of  Uses,  if  there 
had  been  a  feoffinent  to  the  use  of 
A.  for  years,  remainder  (of  the  use) 
in  contingency,  the  contingent  use 
would  have  been  good,  for  the  fe* 
offees  remained  tenants  of  the  legal 
freehold ;  but  smce  that  statute  it  is 
otherwise,  for  now   no   estate   re- 


mains in  the  feoffees."  Feame,  0.  B. 
284. 

(6)  See  ante^  p.  342  ;  Bacon  on 
Uses,  62,  Bowe's  ed.  note  («)  ;  "  If 
A.  make  a  feoffinent  in  fee  to  the  use 
of  B.  for  life,  and  after  to  the  use  of 
C.  for  life  or  in  tail,  and  after  to  the 
use  of  the  right  heirs  of  B.,  B.  hatii 
the  fee  simple  in  him  (in  remainder) 
as  well  where  it  is  by  wajr  of  limita- 
tion of  use,  as  when  it  is  by  act 
executed."  Co.  Lit.  319  ft. 
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the  rule  in  Shelley* 8  case  has  an  extended  application  to 
uses  by  reason  that  the  ancestor  may  in  certain  cases  take 
a  particular  estate  of  freehold  by  implication  without  ex- 
press limitation  (a). 

Bat  the  application  of  the  role  is  confined  to  future 
uses  which  are  limited  by  way  of  remainder  to  arise  upon 
the  determination  of  the  preceding  estate^  and  is  not 
extended  to  those  uses^  presently  to  be  noticed^  which 
take  effect  in  substitution  of  the  prior  use  and  not  as 
remainders  (&). 


springing  snd 
nhiiting  uBeBi 


A  Umitation  of  the  use  may  be  made  for  a  freehold 
estate  to  commence  in  futuro,  without  any  preceding 
limitation ;  also  a  limitation  of  the  use  may  be  made  to 
take  effect  in  defeasance  or  substitution  of  a  preceding 
limitation^  and  not  by  way  of  remainder  expectant  upon 
its  determination.  Such  limitations  of  the  freehold  at 
common  law  were  void  as  placing  the  immediate  free- 
hold in  abeyance^  or  as  shifting  the  freehold  without  any 
act  or  ceremony ;  but  as  limitations  of  the  use  they  were 
valid  before  the  statute,  and  by  force  of  the  statute  are 
executed  as  legal  estates  (c). 

Uses  of  this  kind,  are  called  springing  or  shifting 
uses  : — The  term  springing  uses  being  applicable  to  those 
that  arise  without  any  preceding  limitation  of  the  use  ; 
— and  the  term  shifting  uses  being  applicable  to  those 
which  take  effect  in  substitution  or  defeasance  of  other 
uses  previously  limited  {d) . 


Examples  of  Examples  of  springing  uses  occur, — upon  a  bargain 

sp  nginguaes.    ^^^  ^^j^  ^  another  after  seven  years   (e),  or  after  the 


(a)  Ptfbus  V.  Milord,  1  Mod 
159;  I  Yentr.  372;  see  post, 
p.  353. 

{b)  Ft^arne,  C.  K  276. 

(c)  Ante,  pp.  47,  113  ;  1  Sanders 
on  XJfles,  136. 

(d)  Sugden's  note  to  Gilbert  on 
Uses,  p.  152  J   Sugden  on  Powers, 


26,  8th  ed.  Springing  or  shifting 
uses,  which  are  left  to  future  ap- 
pointment, are  known  as  Powers, 
and  are  treated  hereafter  in  a  sepa- 
rate section.  See  atUe,  p.  114 ;  and 
potty  p.  374. 

(e)  fiaoon  on  Usesi  63 ;  Bowl's 
note  (»),  lb. 
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death  of  the  bai-gainor,  or  upon  any  otber  specified 
future  event  (a) . — Also  upon  a  covenant  to  stand  seised 
to  the  use  of  another  after  the  covenantor's  deaths  or 
to  the  use  of  the  heirs  or  heirs  of  the  body  of  another 
after  his  death  {b). 

So  upon  a  conveyance  operating  to  transfer  the  legal 
estate^  with  a  declaration  of  the  use  to  A.  and  his  heirs 
after  four  years,  or  after  the  death  of  the  grantor,  or  to 
the  use  of  the  heirs  of  A.  after  the  death  of  A.,  such 
uses  are  good  springing  uses  (c).  But  though  the  uses 
are  deferred,  the  conveyance  of  the  seisin  to  serve  the 
uses  must  be  immediate,  because  a  freehold  cannot  be 
conveyed  infuturo  by  any  mode  of  conveyance  operating 
only  at  common  law  {d). 


Examples  of  shifting  uses  occur, — if  land  be  conveyed  BnmpiMof 
to  the  use  of  A.  and  his  heirs,  and  if  B.  should  pay  him  ^^  ^l^tor 
a  certain  sum,  then  to  the  use  of  B.  and  his  heirs : — or  "°°"j;^™®°***' 


money. 


to  the  use  of  A.  and  his  heirs,  and  if  he  should  not  pay 
a  certain  sum  of  money  to  B.  at  an  appointed  time, 
4}hen  to  the  use  of  B.  and  his  heirs ; — the  uses  limited  to 
B.  are  good  shifting  uses,  which  arise  and  vest  in  defea- 
sance of  and  substitution  for  the  estate  previously  vested 
in  A.  (e). 

A  common  example  of  shifting  uses  occurs  in  marriage  on  marriage, 
settlements,  where  the  uses  are  declared  to  the  settlor 
and  his  heirs  until  the  marriage,  and  from  and  after  the 
marriage  to  the  uses  of  the  settlement  (/). 

Where  the  uses  are  declared  to  A.  and  his  heirs,  and  on  faiiare  of 
in  case  of  failure  of  his  issue  at  his  death,  or  if  he  should  "■"** 


(a)  Otman  y.  Sheafe,  3  Ler.  870  ; 
Parsons  r.  Mills,  2  Boll.  Abr.  786. 

(&)  Sanders  on  Uses,  137;  per 
Hale,  C.  J.,  in  Pifbus  t.  Mitford,  1 
Mod.  98  ;  1  Ventr.  372  ;  Jtoe  v. 
Tranmer,  2  Wils.  75. 

(c)  Davies  ▼.  Speedy  Salk.  675  ; 
12  Mod.  39,  per  Molt,  C.  J. ;  San- 
ders on  UseSi  137. 

{d)   See  ante^  p.  117;   Boe  y. 


Trawmer,  2  Wils.  75. 

(«)  Sanders  on  Uses,  144 ;  Feame, 
0.  R.  274. 

(J)  Hayes  Conr.  55  n  (47). 
Where  the  intended  marriage  was 
illegal,  it  was  held  that  the  sub- 
sequent limitations  did  not  take 
effect  upon  the  solemnization  of  it. 
Chapman  y.  Bradley ^  33  Beay.  61 ; 
SSL.  J.  0.139. 
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die  without  issue  in  the  lifetime  of  B.,  or  upon  failure  of 
his  issue  within  any  other  definite  period  (not  being  too 
remote),  then  to  other  uses,  the  uses  over  are  good  shift- 
ing uses  defeating  the  fee  previously  limited  to  A.  But 
a  limitation  over  upon  the  failure  of  issue  of  A.  indefi- 
nitely would  be  void  for  remoteness ;  it  is  therefore  c5on- 
strued  as  restraining  the  word  heirs  in  the  prior  limita- 
tion to  mean  the  heirs  of  his  body  only ;  and  the 
limitation  over  then  takes  effect  as  a  remainder  after 
the  estate  tail  of  A.  (a). 
Onraoeeedingto  Where  estatos  are  limited  in  a  settlement  with  a 
etc."*  '  direction  that  in  certain  specified  events,  they  shall 
cease  and  go  over  to  the  use  of  other  persons ;  as  if 
the  tenant  in  possession  under  the  settlement  shall  be- 
come entitled  or  succeed  to  some  other  settled  estate,  or 
title  (b) ; — or  if  he  shall  refuse  or  neglect  to  take  the 
name  and  arms  of  the  settlor  (c) ; — or  if  he  shall  refuse 
or  neglect  to  reside  upon  the  estate  {d) ; — the  limita- 
tions over  in  all  such  cases  operate  by  way  of  shifting 
uses  (e). 


BMnlttng  use 
until  sprmguig 
use  takes  ^Dsct. 


Where  a  fiiture  use  is  limited  as  a  springing  use  with- 
out any  preceding  limitation  of  the  use,  whether  in  a 
conveyance  operating  with  or  without  transmutation  of 
possession,  the  whole  use  results  to  or  remains  in  the 
grantor,  until  the  springing  use  takes  effect  to  displace 
it.  The  springing  use  thus  operates  upon  the  resulting 
use  in  the  same  manner  as  a  shifting  use  does  upon  the 
preceding  limitation  (/) .     The  use  cannot  remain  in  or 


(a)  See  anfe,  p.  170,  181 ;  post^ 
Sect.  Y.  *Bule  agunst  Perpetui- 
ties/ p.  445. 

(6)  Ante^  p.  218 ;  1  Jannan  on 
Wills,  780,  and  cases  there  cited; 
Cope  T.  Earl  Deiawarr,  L.  B.  8  Cli. 
982;  42  L.  J.  0.  870;  Meyrich  v. 
Mathia*,  L.  B.  9  Ch.  237  ;  43  L.  J. 
C.  621. 

(c)  Doe  y.  TateSf^B  &  Aid.  544 


1  Jarman  on  Wills,  848. 

(d)  See  Johnton  y.  Foidds,  L.  B. 
6  £q.  268 ;  87  L.  J.  C.  260. 

(e)  As  to  proyisoes  for  cesser  in 
such  cases,  see  ante,  p.  217. 

(/)  See  ante,  p.  107  ;  /^er  Holt, 
C.  J.  Datfiet  y.  Speed,  2  HaXk.  675  ; 
12  Mod.  89 ;  Sudden's  note  to  Gil- 
bert on  Uses,  161  ;  Sugden  on 
Powers,  82,  8th  ed. 
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result  to  the  grantor  for  a  particular  estate  only>  so  that 
the  limitation  of  the  springing  use  shall  operate  by  way 
of  remainder  {a). 

The  Umitation  of  the  ase  to  the  heirs  of  the  body  of  conairuotion  of 

,,  ,  -.1         ,  1'  ^'      '.    ,'        limitation  of  the 

the   grantor,  without  any  express  precedin&r  umitation  ate  to  the  hwn 

Ji.  \  ••  ui^xi  --TJi       ofthebodyof 

does  not  create  a  springing  use;  but  there  is  implied  athegnntor. 
limitation  or  restriction  of  the  use  in  the  grantor  for  life^ 
which^  coalescing  with  the  limitation  to  the  heirs  of  his 
body  by  the  rule  in  Shelley's  case,  gives  him  a  vested 
estate  in  tail.  This  construction  was  made  in  a  case 
where  a  person  seised  in  fee,  covenanted  to  stand  seised 
to  the  use  of  the  heirs  of  his  own  body,  with  remainder 
to  his  own  right  heirs ;  it  was  held  that  there  was  an  im- 
plied limitation  of  the  use  to  himself  for  life,  which  com- 
bining with  the  limitation  to  the  heirs  of  his  body  created 
in  him  a  vested  estate  tail  in  possession  {b) . — So,  upon  a 
feoffment  in  fee  to  the  use  of  the  heirs  of  the  body  of  the 
grantor,  it  was  held  that  there  was  an  implied  limitation 
of  the  use  to  the  grantor  for  life,  which  united  with  the 
limitation  of  the  use  to  the  heirs  of  the  body  and  gave 
an  immediate  estate  tail  to  the  grantor  (c). 

Upon  a  conveyance  in  fee  to  the  use  of  the  heirs  of  the  Limitotion  of  the 
body  of  A.  and  for  want  of  such  issue  to  the  heirs  of  A.,  of  the  body  of 
it  was  held  that  no  such  limitation  of  the  use  for  life 
could  be  implied  in  favour  of  A.,  not  being  the  grantor ; 
that  the  limitation  of  the  use  to  the  heirs  of  the  body  of 


(a)  1  Hayee  Convey.  App.  II.  on 
the  statute  of  Uses,  2.  Where  it 
is  concluded,  "that  by  no  possi- 
bility can  a  particular  estate  of 
freehold,  in  any  case,  result  to  or 
remain  in  the  grantor,  or  cove- 
nantor," p.  465,  5th  ed.  Bowe's 
note  137  to  Bacon  on  Uses,  p.  68 ; 
see  1  Sanders  on  Uses,  189  on  the 
same  passage  of  Bacon. 

(ft)  Pyfttfff  V.  Atitford,  1  Ventr. 
872 ;  1  Mod.  159  ;  Co.  Lit.  22  d, 
Fenwick  v.  Mitford ;  Fearne,  C. 
B.  41,  48  ;  WUU  V.  Pahmr,  5 
Borr.  2626. 


(c)  1  Sanders  on  Uses,  137,  138, 
and  authorities  cited  in  note.  San- 
ders there  says  that  the  use  results 
to  the  grantor  for  his  life  by  way  of 
particmar  estate,  "  upon  the  true 
con.^truetion  of  the  statute  of  Uses ; 
that  so  much  of  the  use  as  the 
grantor  has  not  disposed  of,  and  no 
more,  results  to  him."  But  accord- 
ing to  the  later  opinions  above 
stated  in  note  (a),  a  particular  estate 
cannot  remain  in  the  grantor  by  way 
of  retuUing  use,  and  therefore  it  must 
be  created  by  an  implied  construo- 
tioii  of  tb^  limitations. 

2a 
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A.  being  limited  in  presenti  and  not  after  the  death  of 
A.  was  void ;  and  that  the  nltimate  limitation  of  the  use 
to  arise  after  the  indefinite  failure  of  issue  was  void  as 
being  too  remote  (a). 


Linutotion  of 
fature  nae  oon- 
stmed  as  a  re- 
mainder if 
poasible. 


Where  a  future  use  is  limited  after  a  preceding  limita- 
tion of  the  use^  if  the  future  limitation  may  take  effect  as 
a  remainder^  it  is  to  be  so  taken^  and  becomes  subject^  as 
a  remainder^  to  the  rules  of  the  common  law ;  and  though 
in  the  event  it  fail  as  a  remainder^  it  cannot  be  supported 
as  a  springing  use.  Thus  where  a  settlement  was  made 
to  the  use  of  A.  for  life  with  remainder  to  the  use  of  the 
children  living  at  the  death  of  the  survivor  of  A.  and  B., 
it  was  held  that  as^  if  A.  survived^  the  children  would 
have  taken  by  way  of  remainder^  the  h'mitation  must  be 
construed  as  a  remainder  and  not  as  a  springing  use^  and 
therefore^  as  B.  in  fact  survived^  the  limitation^  being  still 
in  contingency  when  the  particular  estate  determined  by 
the  death  of  A.^  failed  altogether  (6). 

Upon  this  principle  where  lands  were  conveyed  in  fee 
to  the  use  of  the  grantor  for  a  term  of  years^  if  he 
should  so  long  live^  with  remainder  to  the  heirs  of  his 
body,  the  limitation  to  the  heirs  of  his  body  was  held 
void,  as  being  a  contingent  remainder  to  the  person 
answering  that  description,  without  an  estate  of  freehold 
to  support  it  (c). 


(a)  Daviei  y.  Speedy  Show.  F.  G. 
104 ;  2  Salk.  675 ;  12  Mod.  38. 
The  reports  of  this  case  are  at  vari- 
anoe  and  full  of  errors,  consequently 
the  above  statement  of  the  decision 
is  rather  conjectural.  See  the  re- 
marks  on  this  case  in  Sugden's 
Gilbert  on  Uses,  162;  Sugden  on 
Powers,  83,  8th  ed ;  1  Sanders  on 
Uses,  140;  Howe's  note  (180)  to 
Bacon  on  Uses  ;  and  see  post,  p. 
446,  '  Rule  against  Perpetuities.* 

{h)  Hole  T.  Escott,  2  Keen,  444; 
4  M.  &  Or.  187  ;  the  nuirginal  note 
in  the  latter  report  does  not  state 


the  limitations  correctly.  And  see 
Ooodiitle  y.  BUHngton^  Dougl.  753, 
758  ;  Carwardine  ▼.  CcMrfoardine,  1 
Eden,  27 ;  Feame,  0.  R.888.  But 
in  the  case  of  Hole  ▼.  EMCott  it  wa« 
further  decided  that  a  power  of  ap- 
pointing uses,  afber  a  use  limited  for 
a  particular  estate,  might  be  well 
executed  after  the  determination  of 
the  particular  estate,  and  the  uses 
would  take  effect  as  springing  uses 
from  the  time  of  appointment,  see 
potif  *  Powers,'  p.  876. 

(c)  See  ante,  p.  827  ;  Adams  r. 
Sanage^  2  L.  Baym.  855  ;  2  Salk. 
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Under  such  limitation  an  estate  for  the  life  of  the 
grantor  could  not  be  implied^  because  the  express  limita- 
tion of  the  use  to  him  for  the  term  of  years  is  inconsistent 
with  such  implication  (a). 

But  where  upon  a  conveyance  in  fee  the  uses  were  Limitfttion  for 
limited  to  A.  for  a  term  of  years,  if  the  grantor  should  iinijiiecffrom'^ 
so  long  live,  and  after  the  death  of  the  grantor  to  the  qm  at  hia  death, 
use  of  others  for  freehold  estates,  it  was  held  that  the 
grantor  had  an  estate  for  life  by  implication,  in  order  to 
support   the    future  Umitations  of  the   freehold  as   re- 
mainders, there  being  nothing  in  the  express  limitation 
of  the  term  of  years  to  another  person  to  prevent  such 
implication  (b).     So  where  the  uses  were  limited  to  A. 
for  life  with  remainder  to  the  heirs  of  the  body  of  the 
grantor,  it  was  held  that  the  grantor  took  a  vested  estate 
tail  in  remainder,  by  an  implied  limitation  of  the  use  to 
him  for  life  after  the  determination  of  A.^s  life  estate  (c). 

If  the  future  use,  though  following  a  particular  estate,  Fatore  qm 
be  not  limited  by  way  of  remainder,  nor  could  take  effect  ukee^tas 
in  any  event  as  a  remainder,  as  if  the  use  be  limited  to 
A.  for  life,  and  after  his  death  and  one  year  or  one  day 
to  the  use  of  his  children  or  the  children  of  B.,  it  seems 
that  such  future  limitation,  though  void  at  common  law, 
might  operate  effectually  as  a  springing  or  shifting  use  {d) . 
Such  limitations  are  good  by  way  of  executory  devise  (e). 


680.  Rawley  ▼.  Holland,  22  Yin. 
Abr.  189.  **  In  these  cafles  it  was 
Bolemnlj  decided  that  a  use  limited 
bj  way  of  remainder  shall  not  be 
construed  a  sprinfj^ing  use,  although 
aotually  void  in  its  creation  if  not  so 
considered.  Upon  principle  cer- 
tainly it  would  seem  that  the  limi- 
tations to  the  heirs  of  tlie  body,  in 
these  cases,  wore  good  springing 
uses,  unless  indeed  it  be  objected  to 
them  that  they  were  limited  per 
verba  de  prenenti.**  Sngden*s  note 
to  Gilbert  on  Uses,  167  ;  see  ib.  p. 
85, 176 ;  Sugden  on  Powers,  30, 42, 
8th  ed. ;  Bowe's  note  (ISO)  to  Bacon 
on  Uses  I  1  Sanders  on  Uses,  142. 


(a)  Ib. ;  see  the  oases  dted  ante^ 
p.  353,  where  such  implication  was 
made. 

{b)  Penhay  v.  HurreU^  2  Vem. 
870 ;  2  Freeman,  235,  258 ;  cited 
and  explained  in  Sugden's  note  to 
Gilbert  on  Uses,  169  ;  Sugden  on 
Powers,  37,  8th  ed. 

(c)  See  ante,  p.  353 ;  WilU  y. 
Palmer,  5  Burr.  2615 ;  2  Bl.  687, 
explained  in  Feame,  C.  B.  44. 

(d)  See  ante^  p.  318 ;  1  Spenoe 
£q.  Jur.  4-82,  adopting  tho  opinion 
stated  in  Hajes  Convey.  120, 
5th  ed. 

(«)  Feame,  C.  B.  898  ;  1  Jarman 
on  Wills,  780  ;  foH,  p.  368. 

2a2 
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Section  HI.    Futukb  Devises. 

Devisee  by  way  of  remainder — application  of  the  rule  in  SkelUy'a 
case. 

Executory  deviees. 

Executory  devise  not  preceded  by  estate  of  freehold — examples — 
Freehold  subject  to  the  executory  devise  passes  to  the  heir 
or  residuary  devisee. 

Executory  devise  before  determination  of  preceding  estate-^ 
examples  —effect  in  divesting  preceding  estate. 

Executory  devise  after  determination  of  preceding  estate. 

Alternative  executoiy  devises. 

Future  devise  construed  as  remainder,  if  possible — remainder  or 
executory  devise  according  to  events  at  or  after  testator's 
death. 

Devise  construed  in  favour  of  vesting — words  of  futurity  referred 
to  the  possession  rather  than  vesting — words  of  contingency 
referred  to  divesting  rather  than  vesting — constructions  re- 
stricting contingency — constructions  extending  contingency. 

Devise  to  children— to  after-bom  children — future  devise  to  chil- 
dren— child  in  ventre  sa  m^e — illegitimate  children. 

Bemainden  snd      Fnturo  ostates  and  interests  in  land  taking  effect  under 
Tiaea.  the  powcF  of  disposition  by  will  are  either  by  way  of  re- 

mainder as  at  common  law  or  executory  devise;  the 
latter  having  been  defined  as  "  a  limitation  by  will  of  a 
future  estate  or  interest  in  land,  which  cannot^  con- 
sistently with  the  rules  of  law,  take  effect  as  a  re- 
mainder'' (a) 
DeTiae  of  re-  A  dovise  by  Way  of  remainder  is  regulated  by  the  rules 

SS3  iSir*''"  of  common  law.  Accordingly,  the  devise  of  a  contingent 
remainder  must  vest  before  or  at  the  determination  of  the 
particular  estate ;  if  it  do  not  so  vest,  it  fails  altogether, 
and  cannot  afterwards  be   supported  as  an   executory 

(a)  1  Jarman  on  Wills,  778 ;  will,  though  contrary  to  the  rules 
according  to  Feame  *'  an  executory  of  limitation  in  conveyances  at  corn- 
devise  is  such  a  limitation  of  a  mon  law."  Feamo,  C.  B.  386 ; 
future  estate  or  interest  in  lands,  as  to  tlie  power  of  disposition  by 
as  the  law  admits  in  the  pase  of  »  will,  see  ante^  p.  68* 
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devise ; — ^thos^  where  a  devise  was  made  iyo  A.  for  life, 
with  remainder  to  B.  for  a  term  of  years  if  he  should  so 
long  live,  and  after  the  deaths  of  A.  and  B.  to  the  heirs 
of  the  body  of  B.,  it  was  held  that  the  devise  over  to  the 
heirs  of  the  body  of  B.,  being  a  contingent  remainder, 
failed  by  the  death  of  A.  before  B.,  by  which  event  the 
preceding  freehold  estate  was  determined  before  the  re- 
mainder had  become  vested  (a). — So,  where  the  devise 
was  to  A.  for  life  and  after  his  death  to  the  children  of 
A.  who  should  attain  twenty-one,  it  was  held  that  the 
devise  to  the  children  failed  upon  the  death  of  A.,  leaving 
a  child  who  did  not  attain  that  age  until  afterwards  (6) ; 
and  that  a  devise  over  if  there  should  be  no  such  child, 
being  also  a  contingent  remainder,  failed  under  the  same 
circumstances  (c). 

The   rule  in  Shelley's  case  applies  to  limitations  of  AppUcfttfonof 

,  ,  ,  the  rule  in 

remainders  to  heirs,  etc.,  in  wills  in  exactly  the  same  SfuUefi  caw. 

manner  as  in  conveyances  at  common  law ;  that  is  to  say, 

if  a  devise  be  made  to  a  person  for  an  estate  of  freehold, 

with   a  remainder,   either    immediately   following   that 

estate  or  after  other  intermediate   remainders,  to  the 

heirs  or  hevrs  of  the  body  of  the  same  person,  the  word 

heirs  is  taken  as  a  word  of  limitation  and  not  of  purchase, 

and  the  remednder  vests  in  the  ancestor,  as  if  limited 

to  hi/m  and  to  Ms  heirs  {d). 

Accordingly,  where  land  was  devised  to  A.  for  life, 
with  remainder  to  his  first  and  other  sons  successively  in 
tail,  with  remainder  to  the  heirs  of  A.,  and  A.  died  in 
the  lifetime  of  the  testator,  it  was  held  that  the  devise 
of  the  ultimate  remainder  lapsed  and  his  heir  took 
nothing,  the  word  heirs  being  used  as  a  word  of  limita- 
tion and  not  of  purchase  {e). 

(a)  Doe  T.  Morgan^  3  T.  B.  768.  (c)  Perceval  y.  Perceval^  L.  B.  9 

Challoner  y.  Bowser,  2  Leon.  70 ;  £q.  886. 

lee  aiUe^  p.  327.  (<0  See  ante,  p.  842 ;  2  Jarman 

(ft)  Solmes  y.  Presooit,  83  L.  J.  on  Wills,  241. 

C.  264.  (e)  Doe  y.  Colyear^  11  East,  548 ; 
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testfttor. 


The  rale  has  a  wider  scope  in  wills  than  in  deeds^  be- 
cause in  wills  many  words  are  capable  of  being  used  as 
equivalents  of  '^  heirs  "  or  "  heirs  of  the  body/^  such  as 
"issue/'  "children/'  and  the  like,  to  which,  when  so 
construed,  the  rule  equally  applies  (a) .  Also  in  wills  the 
limitation  to  the  heirs  of  the  body  is  sometimes  im- 
plied, as  on  a  devise  to  A.  for  life  with  a  devise  over 
upon  failure  of  heirs  of  his  body  (6). 
The  rale  does  not  But  the  Tulo  docs  uot  apply  to  oxecutory  devises  which 
to^deTiaee.  are  limited  to  take  effect  in  substitution  or  independently 
of  the  preceding  estate,  and  not  by  way  of  remainder  (c) . 
The  rule  is  not  '^^  application  of  the  rule  in  Shelley^a  case  to  wills  is 
SSStfon  rf**°**  independent  of  any  expressions  of  intention  which  do 
not  enter  into  and  affect  the  limitations  upon  which  it 
operates.  Intention  rules  and  controls  the  separate 
limitations ;  but  it  cannot  prevent  or  reach  the  legal  con- 
sequences resulting  from  the  limitations  used.  Accord- 
ingly where  the  will  is  construed  as  intending  an  estate 
of  freehold  to  the  ancestor,  with  a  subsequent  devise  to 
his  heirs  in  succession  according  to  the  regular  course  of 
descent,  whether  general  or  special,  the  rule  applies  and 
the  heirs  take  only  by  descent,  for  the  devise  to  the 
heirs  cannot  otherwise  take  effect  in  the  course  intended. 
And  where  the  grounds  for  the  application  of  the 
rule  thus  exist,  no  expression  of  an  intention  to  ex- 
clude the  rule  can  prevail.  Expressions  to  the  effect 
that  the  ancestor  shall  take  for  life  only,  or  for  life  and 
not  otherwise,  and  the  like,  or  express  restrictions  of  his 
power  of  alienation,  are  immaterial  as  regards  the  appli- 
cation of  the  rule,  and  are  inoperative  to  exclude  it  (d). 


Ezpreeaions  i 
stnoting  the 
estate  of  the 
Ancestor. 


Goodrufht  y.  Wright,  1  P.  Wms. 
897 ;  aodgton  ▼.  AmbroBBf  Doogl. 
836. 

(a)  See  amte,  p.  180.     Doe  v. 
BMcaatle,  8  C.  B.  876. 

(b)  See  antey  pp.  177, 182. 

(c)  See  poH^  p.  860 ;   as  is  the 
case  with  shiftiDg  usee,  antty  p.  850. 

(d)  See  Hargrave's  "  Obs.  on  the 
Bule    in   Shelley's  Case,"    Tracts, 


551 ;  Feame,  0.  B.  188-199 ;  per 
Cockbum,  0.  J.,  Jordan  t.  Adama^ 
9  C.  B.  I^.  S.  483,  497.  Comlwn,  v. 
Cwlson,  2  Atk.  245 ;  2  Str.  1125, 
where  a  devise  to  trustees  inter- 
posed between  the  devise  of  the 
ancestor  and  the  subsequent  devise 
to  the  heirs,  upon  express  trust  to 
preserve  the  latter  as  a  contingent 
remainder,  was  held  not  to  exclude 
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If  the  devise  to  the  heirs  be  attended  with  words  of  Demetothe 
limitation^  as  a  devise  to  the  heirs  of  the  body  and  to  the  oT^Ltaon, 
heirs  of  the  body  of  such  heirs,  or  to  the  heirs  of  the  body 
and  to  thevr  hevrs,  or  to  the  heirs  of  the  body /or  thei/r  lives, 
the  superadded  words  of  limitation^  so  fax  as  they  are 
inconsistent  with  the  coarse  of  descent  imported  by  the 
prior  words,  are  rejected  as  repugnant,  and  do  not  exclude 
the  application  of  the  rule  (a).  Thus  under  a  devise  to  A. 
for  life,  *^with  remainder  to  the  heirs  of  his  body  in 
tail,''  it  was  held  that  A.  took  an  estate  tail,  and  that  the 
words  '^in  tail''  were  superfluous  (6). 

So  if  the  devise  to  the  heirs  be  accompanied  with  words  with  words  of 
of  distribution  or  other  expressions  inconsistent  with  an 
estate  by  descent,  as  a  devise  to  the  heirs  or  heirs  of  the 
body  in  equal  shares,  or  a«  tena/ats  in  common,  or  in  such 
shares  as  the  ancestor  shall  anoint  or  the  like,  such  ex- 
pressions are  rejected  as  repugnant  (c). 

But  if  it  appear  from  the  context  of  the  will  that  in  Devise  to  hein 
devising  to  the  heir  or  heirs  of  the  body  the  testator  does  ^ned^oon-*' 
not  use  those  words  in  their  technical  meaning  of  a 
succession  of  persons  in  the  regular  course  of  descent, 
the  rule  has  no  application. — Thus,  it  may  appear  from 
the  will  that  they  are  used  to  mean  children  or  sons 
only  (d) ; — so  a  devise  to  the  heirs  of  A.,  "  as  if  she  had 
continued  sole  and  unmarried,"  excludes  all  the  lineal 
issue  {e) ; — ^in  such  cases  the  conditions  of  the  rule  do  not 
exist,  and  the  persons  designated  by  the  word  ^^  heirs  " 
take  as  devisees.  * 

If  the  devise  over  be  to  the  '^heir  "  or  "  heir  of  the  Deviseto"heir" 
body  "  in  the  singular  number  with  words  of  limitation  UmitotioiL 
superadded ; — ^as  to  the  heir  and  to  the  heirs  of  such 

the  operation  of  the  rale.    And  see  bom,  0.  J.,  Jardcm  y.  Adams,  9  0. 

Hodgson  r.  Ambrose,  Dougl.  887 ;  B.  N.  S.  498,  and  the  cases  there 

Fearne,  C.  B.  167, 174.  cited. 

(a)  See  ante,  p.  177,  and  the  {d)  Jordan  ▼.  Adams,  9  C.  B.  N. 
cases  there  cited.                                -    S.  483 ;  see  ante,  pp.  179, 186. 

(*)  Douglas  t.  Congreve,  1  Bear.  (e)  Broohman  r.  Smith,  L.  R.  6 

69.  Ex.  291 ;  7  lb.  271 ;  40  L.  J.  Ex. 

(e)  See  ante,  p.  178  ;  per  Cock-  161. 
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Exaontory  de- 
cile. 


heir  (a), — to  the  heir  male  and  to  the  heirs  of  snch  heir 
male,  (b), — ^to  the  heir  male  and  to  the  heirs  male  of  the 
body  of  such  heir  male  (c), — ^to  the  heir  for  life  (d) ; — ^in 
all  these  cases  the  word  heir  becomes  a  word  of  purchase 
and  the  rule  does  not  apply  (e). 

An  executory  devise  being  the  limitation  by  will  of  a 
future  estate  or  interest  in  land,  which  cannot  take  effect 
as  a  remainder,  it  follows  that  "  every  devise  of  a  future 
interest  which  is  not  preceded  by  an  estate  of  freehold 
created  by  the  same  will,  or  which,  being  so  preceded,  is 
limited  to  take  effect  before  or  after  and  not  at  tlte  expiror- 
tion  of  such  prior  estate  of  freehold  is  an  executory 
devise"  (/). 


Exeeatoijdeme  Examples  of  executory  devises  not  preceded  by  an 
estate  of  iree-  ostatc  of  freehold  occur  : — ^in  a  devise  to  A.  to  take  effect 
six  months  after  the  death  of  the  testator,  or  after  the 
death  of  any  other  person  living  at  the  testator's  death, — 
or  a  devise  to  A.  when  he  shall  attain  the  age  of  twenty- 
one  years, — such  devises,  though  limiting  a  freehold  to 
commence  in  futuro,  are  valid  (jf). 

The  above  devises  are  executory  or  future  by  the  ex- 
press terms  of  limitation;  but  a*  devise  may  also  be 
executory  from  the  devisee  not  being  ascertained, — as  a 
devise  to  the  children  of  A.,  A.  having  no  child  at  the 
death  of  the  testator,— or  a  devise  to  the  heirs  or  heirs 
of  the  body  of  A.  after  the  death  of  A.  {h). 


is 


fa)  Clark  y.  Day,  Moor,  693. 

[b)  ChamberlaytM  y.  Chamber' 
latfne,  6  £.  &  B.  625  ;  25  L.  J.  Q. 
B.  187,  367. 

(c)  Areha'i  Cote,  1  Co.  66;  Le- 
gate  y.  SeweU,  1  P.  Wms.  87 ;  aee 
Hawkins  on  Wills,  174. 

{d\  White  y.  Colline,  Com.  289. 

(«)  See  ante,  p.  178. 

(/)  1  Jannaii  on  Wills,  778 ;  see 
ante,  p.  856.  Compare  Feame,  C. 
B.  395,—**  Where  a  future  interest 
without  a  preceding  estate,  or  a  con- 


tingent interest  unsupported  by  any 
preceding  freehold,  or  any  estate 
after  a  preceding  yested  fee  simple, 
is  limited  by  deyise ;  such  limitation, 
as  it  cannot  be  good  as  a  remainder, 
may  take  effect  as  an  executory 
deyise." 

(g)  See  ante,  p.  68 ;  Feame,  G. 
B.  396 ;  1  Jarman  on  Wills,  779  ; 
JJoe  y.  Mutton,  3  B.  &  P.  643. 

(h)  See  ante,  p.  324 ;  Jarman  on 
Wills,  eupra ;  Rogere  y.  Qibwn,  1 
Yes.  sen.  486. 
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The  deviBe  of  a  preceding  estate  not  of  freehold  has  Exmtorj  devise 
no  effect  upon  the  construction  or  operation  of  an  ex-  of  yean, 
ecntory  devise^  which  takes  effect  according  to  the  terms 
of  limitation^  subject  only  to  the  term,  if  it  be  then 
existing.  As  a  devise  to  A.  for  a  term  of  years^  if  he  shall 
so  long  live^  and  after  his  death  to  the  heirs  of  the  body  of 
A.  j  the  limitation  to  the  heirs^  which  would  be  void  at 
common  law  as  a  contingent  limitation  without  a  vested 
freehold  estate  to  support  it^  is  valid  as  an  executory 
devise  (a). 

Where  there  is*  an  executory  devise  without  any  pre-  Freehold  subject 
ceding  disposition  of  the  freehold,  the  inheritance  descends  ds^r^Mm 
to  the  heir,  and  carries  with  it  the  intermediate  rents  and  uyderSlee!"  ^ 
profits  until  the  executory  devise  takes  effect  (b) ;  or  it 
may  pass  under  a  residuary  devise  (c). 


Examples  of  executory  devises  preceded  by  a  devise  of  sxecatory  devise 
the  freehold,  but  taking  effect  before  the  expiration  of  the  mJ^Jstate?"^*  ' 
preceding  estate  and  therefore  divesting  that  estate,  occur: 
— ^upon  a  devise  to  A.  and  his  heirs,  with  a  devise  over  if 
he  die  under  twenty-one  (d), — upon  a  devise  to  A.  and  Devise  over  npon 

_._.  ,.•  -,.  •/•■i_3*  1.  i  death  under  Zl, 

his  heirs,  with  a  devise  over  it  he  die  under  twenty-one  and  without 
and  (or  or)  without  issue  (e), — or  upon  a  devise  to  A.  Devi^overnpon 
and  his  heirs,  with  a  devise  over  if  he  die  without  issue  '"*"*  ^'  **"**' 


(a)  See  ante,  p.  827 ;  1  Jarman  on 
Wills,  779;  Gore  v.  Gore,  2  P. 
Wnw.  27  i  Harrie  y.  Bamee,  4 
Burr.  2157 ;  1  Bl.  643.  The  like 
limitation  of  a  springing  use  is  Toid, 
see  ante,  p.  864. 

(b)  See  above  cases,  Feame,  C. 
B.  537.  Hopkim  y.  Hopkint,  Gas. 
t.  Talb,  44  ;  Doe  y.  Rutton,  3  B.  & 
P.  643 ;  as  to  intermediate  profits, 
see  Hawkins  on  Wills,  p.  45 ;  Begt 
y.  DonmaU,  40  L  J.  G.  160. 

(e)  Feame,  G.  B.  644 ;  Stephene 
y.  Stephene,  Gas.  t.  Talb.  228; 
Wealthy  y.  BoevUle,  Gas.  t.  Talb. 
258 ;  Rogere  y.  Gibeon,  1  Ves.  sen. 
485. 

(d)  Stephene  y.  Stephens,  Cas.  t. 
Talb.   228.     As  to  a  deyise  to  A. 


and  his    heirs,  with  a  deyise  oyer 
'<  if  he  die,"  see  poet,  p.  868. 

{e)  Eight  y.  Dag,  16  East,  67. 
'*  It  has  been  long  settled  that  a  de- 
yise of  real  estate  to  A.  and  his 
heirs,  and  in  case  of  his  death  under 
twenty-one,  or  without  issue,  oyer, 
the  word  **  or  "  is  construed  "  and," 
and  the  estate  does  not  go  oyer  to  the 
ulterior  devisee  unless  both  the 
specified  events  happen."  Tills  con- 
struction is  made  in  order  to  provide 
for  the  issue  in  case  of  the  devisee 
dying  under  age  leaving  issue.  It 
is  not  applied  after  an  estate  tail.  1 
Jarman  on  Wills,  443  ;  Hawkins  on 
Wills,  203;  Mortimer  Y.Bartley,  6 
Ex.  47  ;  see  Greg  v.  Pearson,  6  H.  L. 
G.  61 ;  26  L.  J. G.  473  ;  ante^ p.  826. 
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DeTiMfl  with 
shifdng  cUkOM. 


Bfi'eot  in  divest- 
ing preceding 
eitate. 


DiTeating  pre- 
oeding  estate  in 
purt  onlj. 


Snbstitntion  of 
lessestatSL 


living  at  his  deaths  or  if  his  issne  fail  within  any  other 
definite  time,  not  being  too  remote  (a) . 

So  upon  a  devise  to  A.  for  life,  or  in  tail,  with  a 
clause  or  proviso  that  in  case  A.  shall  become  entitled 
to  a  certain  other  settled  estate,— or  in  case  A.  shall 
neglect  to  take  the  name  and  arms  of  the  testator, — 
or  in  case  he  shall  neglect  to  reside  upon  the  land,  or 
the  like,  the  estate  shall  go  over  to  B., — the  estate  then 
shifts  upon  the  event  specified  by  executory  devise  (6). 

The  devises  over  in  the  above  cases  are  good  execu- 
tory devises,  though  limitations  thus  operating  to  defeat 
and  shift  the  preceding  freehold  are  void  in  conveyances 
at  common  law  (c).  The  only  difference  between  these 
executory  devises  and  those  before  mentioned  as  not 
preceded  by  an  estate  of  freehold,  is  ^'  that  in  one  case 
the  property  shifts,  on  the  happening  of  the  contingency, 
from  the  prior  devisee,  and  in  the  other,  from  the  heir 
of  the  testator,  to  the  devisee  of  the  executory  in- 
terest''(d). 

The  preceding  estate  is  divested  by  the  executory 
devise  only  to  the  extent  of  the  estate  thereby  limited. 
Thus,  if  a  devise  be  made  in  fee,  with  a  devise  over  in 
a  certain  event  to  another  for  life,  the  prior  devise  is 
divested  only  to  the  extent  of  the  life  estate ;  but  if  the 
execatory  devise  for  life  were  limited  to  the  same  de- 
visee to  whom  the  fee  is  originally  given,  it  would  seem 
to  be  intended  and  to  be  construed  as  divesting  the  fee 
altogether  and  substituting  a  life  estate,  as  where  a 
testator  devised  to  his  daughter  in  fee,  and  that  if  she 
married  without  the  consent  of  a  certain  person,  she 
should  have  an  estate  for  life  only  (a). 


(a)  1  Jannan  on  WOIb,  780. 
See  Peter  ▼.  Bradley,  8  T.  B. 
143 ;  and  see  post,  p.  446. 

{b)  See  ante,  pp.  218,852.  1  Jar- 
man  on  Wills,  780,  and  cases  there 
cited ;  see  Meyrick  t.  Laws,  L.  B. 
9  Ch.  237 ;  43  L.  J.  C.  521,  u  to 


the  oonstruotion  of  a  devise  oyer  on 
acquiring  a  settled  estate. 

\e)  See  ante,  pp.  46,  47. 

{d)  1  Jarman  on  Wills,  781. 

(«)  1  Jarman  on  Wills,  782  ; 
Wriffht  y.  Wright,  1  Ves.  sen. 
409. 
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If  the  executory  devise  fail  of  taking  eflTect  or  be  or  Deyise  over 
become  void  from  any  cause,  as  where  the  objects  of 
such  devise  never  come  into  existence,  or  where  the 
event  upon  which  it  is  limited  to  arise  is  too  remote,  or 
in  fact  never  happens,  or  is  or  becomes  impossible,  the 
preceding  estate  continues  according  to  its  original 
limitation  or  destination  {a) ;  but  if  the  executory  de- 
vise fail  by  lapse,  or  death  of  the  object  before  the 
testator,  all  other  conditions  having  been  satisfied,  the 
estate  passes  to  the  heir  or  residuary  devisee  (6). 

A   devise   over   limited    to  take  effect  in  a  specified  Effect  or  dense 

.  .        i_  J         !_•  J -J.'         1  over  M  condi- 

event    may   operate   by    construction  as   a   conditional  tionai  limitation 
limitation  of  the  preceding  estate  determining  it  in  the  MtJtT^  ^^ 
event  specified,  though  it  fail  in  effect  in  carrying  the 
estate  over  by  way  of  executory  devise  (c). 


A  devise  of  a  future  estate  limited  to  take  effect  after  Bxeontory  aeriae 
the  determination  of  a  preceding  estate   may   operate  ^'of^pMSS^" 
effectually  as  an  executory  devise; — ^thus  upon  a  devise"**" 
to  A.  for  life,  and  after  his  death  and  one  day  to  B.,  or 
to  the  children  of  B.,  the  devise  to  B.  or  his  children  is 
a    good    executory   devise,    though    such    a   limitation 
would  be  void  at  common  law.     A  devise  to  A.  for  life 
and  after  his  death  to  the  children  of  B.,  B.  as  yet  having 
no    child,   would    be    a    contingent    remainder.  —  The 
freehold,  with  the  intermediate  rents  and  profits,  after 
the  determination    of  the    preceding   estate   until   the 
executory   devise    takes    effect,  vests   in   the  residuary 
devisee,  if  any,  or  if  not,  in  the  heir  (d) . 


(a)  1  Jttrman  on  Wills,  788; 
Jackson  r.  NohUy  2  Keen,  590 ;  see 
Broohman  v.  Smith,  L.  B.  6  Ex. 
291 ;  7  ib.  271 ;  41  L.  J.  Ex.  114. 

(h)  2  Jannan  on  WiUs,  711. 

(c)  Doe  ▼.  JEyre,  6  C.  B.  713  ; 
Xobnuon  r.  Wood,  27  L.  J.  C.  726, 
in  which  case  Kindenlej  V.  C,  ex- 
pressed his  dissent  from  the  doc- 
trine of  Doe  T.  Eyre,  but  followed 
it  as  the  decision  of  a  court  of  ap- 
peal i  and  see  atUe,  p.  215,  n.   (a)  } 


Sngden  on  Powers,  618.  'This 
doctrine  as  applied  to  a  pre- 
ceding estate  in  fee  seems  open  to 
the  objection  of  creating  a  fee 
simple  determinable  by  conditional 
limitation  ;  see  ante,  pp.  86,  217. 

(d)  1  Jarman  on  WUls,  780} 
Feame,  C.  B.  544  ;  Stephene  y. 
Stephens,  Cas.  t.  Talb.  228.  See 
(tnie,  p.  47.  See  as  to  springing 
uses  arising  after  a  preceding  estate, 
ante,  p.  355. 


d64  PART  n.  CHAP.  n.   Tte  ttMrfATtON  Oi^  FXTTUBE  ESTAtES. 


AltomaUye 
catory  deTisM. 


Several  executory  devises^  though  including  the  whole 
interest^  may  be  made  by  way  of  alternative  limitations^ 
so  that  any  one  of  them  may  take  effect  if  the  others 
preceding  it  fail ;  but  upon  one  of  such  executory 
limitations  taking  effect  and  vesting  the  whole  interest 
indefeasibly,  then  all  the  subsequent  limitations  become 
void  and  inoperative  {a).  The  limitations  may  operate 
as  a  remainder^  vested  or  contingent^  in  one  alternative 
and  as  an  executory  devise  in  the  other  (b). 


Future  dflTiM 
coDBtraed  M  re- 
mainder, if 
cspftble. 


Deriae  to  A.  in 
tsfl  with  deviM 
over  on  death 
without  iaane. 


Devises  of  future  estates  are  construed  as  remainders^ 
if  they  are  capable  of  that  construction,  and  not  as 
executory  devises  ;  and  when  so  construed  are  con- 
sequently liable  to  fail  by  the  determination  of  the  pre- 
ceding freehold  before  they  become  vested  (c). 

Thus,  if  there  be  a  devise  to  A.  in  tail  with  a  devise 
over,  if  he  die  without  leaving  issue  at  his  death,  or  upon 
failure  of  his  issue  within  other  definite  time,  the  devise 
over  is  a  contingent  remainder,  and  not  an  executory 
devise,  because  the  event  on  which  it  depends,  namely, 
the  failure  of  issue,  determines  the  prior  estate  tail  (d). — 
Upon  a  like  principle,  upon  a  devise  to  A.  and  to  his  heirs, 
with  a  devise  over  upon  the  failure  of  issue  of  A.  indefi- 
nitely, the  devise  to  A.  is  restricted  to  an  estate  tail  and 
the  devise  over  takes  effect  as  a  remainder,  and  not  by 
way  of  executory  devise,  for  as  such,  being  postponed 
until  an  indefinite  failure  of  issue,  it  would  be  void  for 


(a)  Fearae,  0.  R.  614,  and  the 
cases  there  cited ;  see  Butler*8  note, 
ib.  ;  2  Jarman  on  Wills,  604 ; 
Stephens  y.  Stephetu^  Gas.  t.  Talbot, 
228. 

(b)  See  Doe  t.  ChaUie,  7  H.  L. 
C.  631  ;  29  L.  J.  Q.  B.  121 ;  18  Q. 
B.  231.  Doe  t.  FonnereaUt  DougL 
487 ;  Doe  y.  HoweU,  10  B.  &  C. 
191. 

(c)  Purefoy  y.  Mogere^  2  Wms. 
Saund.  888 ;  Doe  y.  Morgan,  8  T. 
B.  763,  cited  ante,  p.  867  ;  Doe  y. 
OiMM,  1  B.  &  Ad.  318 ;    Orofte  t. 


Middleton,  8  D.  M.  &  (3t.  192 ;  2S 
L.  J.  0.  613,  **  for  it  is  well  settled, 
(and,  indeed,  has  been  remarked 
as  a  rule  without  exception,)  that 
when  a  dcYise  is  capable,  according 
to  the  wtate  of  the  objects  at  the 
death  of  the  testator,  of  taking 
effect  as  a  remainder,  it  shaU  not  be 
construed  to  be  an  executory  de- 
Yise."  1  Jarman  on  Wills,  778 ; 
and  see  Feame,  G.  R.  886,  396,526. 
The  same  rule  applies  to  future  uses, 
see  ante,  p.  364. 

(<Q  See  ante,  p.  826. 
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remoteness  (a).  So  in  the  case  of  a  devise  to  A.  for 
life,  with  a  devise  over  upon  the  failure  of  issue  of  A.  in- 
definitely, A.  takes  an  estate  tail  by  implication,  and  the 
devise  over  is  a  remainder  {b). 

In  accordance  with  this  rule  of  construction,  where  a  to  a.  in  tail  with 
devise  was  made  to  A.  and  to  the  heirs  of  his  body,  and  afe. 
"  if  he  die  "  then  over,  the  devise  over  was  read  as  "  if 
he  die  without  issue,''  and  was  construed  to  be  a  remain- 
der  expectant  upon  the  estate  tail  (c). 

As  a  will  takes  effect  firom  the  death  of  the  testator  it  Bemainder  or 

,  .,     ,         -I      '  1  '   1     '  •  i.       executory  devise 

may  happen  that  a  devise,  which  m  terms  is  a  contm-  aooording  to 

,  .     ,         ,  /.  j_  •         •      xi      T/.      erents  »t  or  after 

gent  remainder,  by  reason  of  events  occurring  in  the  hfe-  testator'a  death. 

time  of  the  testator  since  the  date  of  the  will,  becomes 

in  the  result  an  executory  devise. — Thus  upon  a  devise 

to  A  for  life  with  a  devise  over  after  his  death  to  the 

children  of  B.,  the  devise  over  is  a  contingent  remainder 

whilst  A.  lives,  and  until  B.  has  a  child;  but  if  A.  die  in 

the  lifetime   of  the  testator,  and  B.  have  no  child  at  the 

death    of    the    testator    when    the    will    takes    effect, 

the   devise    is    executory    to    his    future   childi*en,   as 

if  originally    Umited  to   them   without    the  preceding 

estate  {d). 

And  conversely,  "  a  Umitation  in  a  will  which  at  the 
time  of  making  it  could  only  have  operated  by  way  of 
executory  devise,  may  by  change  of  circumstances  in  the 
testator's  lifetime  operate  at  his  death  so  as  to  give  a 
vested  estate  in  possession,  or  a  vested  remainder,  or  a 
contingent  remainder. — ^Also  ^^  a  change  of  circumstances 


(a)  See  ante^  p.  181;  pout,  p. 
446. 

(b)  See  ante,  p.  325 ;  as  to  what 
expreesioDS  in  a  will  import  an  in- 
definite fiEulure  of  issue,  and  the 
effect  of  the  statute  1  Vict.  c.  26, 
8.  29,  in  restricting  such  expressions, 
see  ante,  p.  182. 

(c)  Spalding  r.  Spalding,  Cro. 
Car.  185 ;  cited  1  Januan  on  Wills, 
427  s  Feame,  C.  R.  420 ;  see  East- 
v>ood  T.  Lochwood,  L.  B.  3  £^. 


487  36  L.  J.  G.  573,  and  cases 
there  cited.  As  to  a  devise  to  A, 
and  his  heirs,  and  if  he  die  or  in  case 
of  his  death,  then  oyer,  see  poet^ 
p.  368. 

(cO  Sopkine  y.  Hopkins,  Gas.  t. 
Talb.  44;  1  Atk.  581;  %ee  Doe  y. 
Roach,  5  M.  &  S.  482 ;  3  T.  B. 
765,  per  Kenyon,  G.  J.,  in  Doe  y. 
Morgan  i  Feame,  G.  B.  525;  1 
Jarman  on  VTills,  788. 
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after  the  testator's  deaths  may  change  the  character  of 
a  particular  limitation^  and  make  it  operate  at  one  time 
as  a  remainder^  at  another  as  an  executory  devise ;  and 
e  coTwerso  at  one  time  as  an  executory  devise,  at  another 
as  a  remainder ''  {a). 


Deyise  constrned      Upon  the  general  principle  of  construction  in  favour 
ing— words  of     of  vestiug  cstatcs,  words  of  futurity  are  referred  to  the 
to  time  of  DOB.    time  of  possession  rather  than  to  the  vesting  in  interest, 
to  theTeeting.     — thus  a  dovisc  to  A.  until  B.  shall  attain  twenty-one,  and 
wlwn  B.  attains  that  age,  or  at  or  from  or  after  attaining 
that  age  to  B.  in  fee,  is  construed  as  giviug  B  an  imme- 
diately vested  estate  subject  to  the  term  of  years  in  A. ; 
and  not  as  an  executory  devise  upon  his  attaining  twenty- 
one,  which  would  be  the  construction  if  the  devise  to  him 
stood  alone  without  the  prior  interest ;  and  consequently 
if  he  die  before  attaining  that  age  the  fee  descends  to  his 
heir  (6). 

So,  a  devise  after  payment  of  debts  is  not  executory  or 
future  until  the  debts  are  paid,  but  gives  an  immediately 
vested  interest,  subject  to  a  charge  created  for  the  amount 
of  the  debts  (c). 


(a)  Doe  T.  jffowell,  10  B.  &  C. 
191, 199 ;  and  see  Fearne,   C.  B. 
506  ;  1  Jarman  on  Wills,  789.  Land 
was  devised    to  A.  for  life,  with 
remainder  to  her  son  in  fee,  with  a 
devise  over,  if  he  died  before  A.,  to 
such  other  child  of  A.  as  should  be 
liring  at  her  death  ;   it  was  held 
that  the  devise  over  was  an  execu- 
tory  devise  during  the  son's  life, 
but  upon  his  death  in  A/s  lifetime 
became  a  contingent  remainder,  and 
failed  by  the  subsequent  destniction 
of  A.'s  life  estate.     Doe  v.  Howell, 
10  B.  &  C.  191. 

(b)  £oraston*t  Case,  3  Co.  19  ; 
Taylor  v.  Biddall,  2  Mod.  289  ; 
Doe  V.  Lea,  3  T.  R.  41 ;  Doe  v. 
ICwart,  7  A.  &  E.  63d.  See  1  Jar- 
man  on  Wills,  738 ;  **  It  is  in  eflect 
a  devise  of  the  whole  estate  inetanter 
toB.  with  the  exception  of  a  par- 
tial  interest  carved  out    for  some 


(no  matter  w(iat)  purpose."  lb. 
735.  Hawkins  on  WUls,  237. 
Whether  the  word  "  if**  in  the  same 
context  can  be  thus  construed,  see 
Hawkins,  239.  See  per  Best,  C.  J. 
in  Duffield  v.  Dujffleld,  I  Dow  & 
CI.  311,  that  all  devises  are  to  be 
holden  to  be  vested,  unless  a  con- 
dition precedent  is  so  clearly  ex- 
pressed that  the  court  cannot  treat 
them  as  vested  without  deciding  in 
direct  opposition  to  the  terms  of 
the  will. 

(c)  1  Jarman  on  Wills,  743. 
Upon  a  devise  in  fee  for  payment 
of  (lebtB,  with  a  devise  over  to 
another  when  the  debts  are  paid,  the 
devise  over  seems  to  be  executory, 
at  least  as  to  the  lej^al  estate ;  and 
as  to  whether  it  may  not  infringe 
the  rule  against  perpetuities,  see 
Lewis  on  Perpetuities,  c.  xxx.  BcUe^ 
man  v.  Hotehkin,  10  Beav.  426. 
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Upon  the  same  general  principle  of  construction,  words  words  of  con- 
of  continerency  are  referred  to  the  divestincc  of  the  estate  to  divostrng 

°         •'  .  -  °        _  rather  than 

rather  than  to  the  vestincc,  and  are  construed  as  condi-  TeBting  the 
«.„  ..b»,.e..  rathe,  td  precedent  (.,).  Aoeordi^lj  "^ 
a  devise  to  A.  ^  or  when  he  shall  attain  a  given  age, 
followed  by  a  devise  over  in  case  he  die  uuder  that  age, 
is  construed  as  giving  an  immediately  vested  estate, 
subject  to  be  divested  by  the  executory  devise  over 
taking  effect ;  and  not  as  an  executory  devise  upon  his 
attaining  that  age,  which  would  be  the  necessary  con- 
struction if  it  stood  alone  without  the  devise  over.  The 
devise  over  is  considered  as  explaining  the  sense  in 
which  the  estate  is  intended  to  be  contingent, — that  the 
devisee  is  to  take  in  all  events  except  the  devise  over 
taking  effect  {b) . 

But  this  construction  yields  to  other  expressions  in 
the  will  of  an  intention  that  the  estate  shall  not  be  vested. 
And  where  the  contingency  enters  into  the  description  of 
the  devisee,  the  devise  may  be  necessarily  contingent  and 
executory ;  as  if  it  be  to  siLch  child  or  children  of  A.  as 
shall  attain  twenty-one,  or  to  the  children  who  shall  attain 
twenty-one,  only  such  person  or  persons  can  take  as 
eventually  answer  to  the  description  (c). 


An  executory  devise  is  construed  strictly,  relatively  to  coiwtraotions 
thfi  preceding  estate,  or  against  divesting  it.— The  follow-  S^?  *^°' 
ing  rules  seem  to  be  founded  in  great  measure  upon  this 


(a)  See  ante,  p.  238. 

{b)  1  Jarman  on  Willn,  738  ; 
Hawkins  on  Wills,  240  ;  Bromfield 
▼.  Croioder,  1  B.  &  P.  N.  R.  813 ; 
Sdwards  y.  Hammond,  lb.  324  n. 
Phipp«  ▼.  Ackers,  9  CI.  &  F. 
683  ;  see  Pe^'t  Trwts,  L.  B.  16  £q. 
221 ;  42  L.  J.  C.  422 ;  Speneer  y. 
JTiUon,  fi.  R.  16  Eq.  501 ;  42  L.  J. 
C.  754,  a«  to  like  gins  of  personalty. 
And  see  EdmondsoiCa  Estate,  L. 
R.  5  Eq.  389,  where  "  not  vested  " 
was  construed  to  mean  only  '*  sub- 
ject to  be  divested." 


(c)  1  Jarman  on  Wills,  741, 771 ; 
Hawkins  on  Wills.  241 ;  FeHing  v. 
Allen,  12  M.  &  W.  279;  see 
Holme*  V.  Preecott,  33  L.  J.  0. 
264,  cited  ante,  p.  367 ;  Best  v. 
Donmall,  40  L  J.  C.  160;  EddeVt 
Trusts,  L.R.  11  Eq.  559;  40  L.  J. 
C.  316.  Price  v.  HaU,  L.  R.  6  Eq. 
899  ;  37  L.  J.  C.  191,  a  devise  to 
the  cliildren  of  B.,  "  if  he  leave  any 
him  surviving,  but  in  case  he  leave 
no  diild  him  surviving  "  then  over, 
held  to  be  contingent  to  such  chil- 
dren as  survived. 


To  A.  for  life  or 
in  tail,  and  if  he 
die,  to  B. 
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Devise  to  A.  in    principle  of  constmction.     Upon  a  devise  to  A.  in  fee 
to  B.  '  simple  in  possession^  and  "  if  he  die  "  or  '^  in  case  of  his 

death  "  to  B.,  the  devise  over  is  restricted  to  death  in  the 
lifetime  of  the  testator^  in  order  to  satisfy  the  expression 
of  contingency^  and  if  A.  survive  the  testator  his  estate 
is  absolute  {a). 

If  the  devise  be  to  A.  for  life  only,  and  if  he  die  to  B., 
the  devise  to  B.  is  a  vested  remainder  after  the  life  estate 
of  A.,  and  is  not  restricted  to  the  death  of  A.  in  the 
lifetime  of  the  testator  (6). — And  if  the  devise  be  to  A. 
in  tail  and  "  if  he  die  "  to  B.,  the  words  "  without  issue  " 
are  supplied,  and  the  devise  to  B.  is  a  vested  remainder 
expectant  upon  the  estate  tail  (c). 
To  A.  and  if  be       If  the  cvont  of  death  is  coupled  with  an  express  con- 
ing child,  tingency  as  "if  A.  die  without  leaving  a  child/'  no  pre- 
sumption is  required  to  satisfy  the  contingent  expression, 
and  it  would  be  an  unnecessary  restriction  of  the  words  of 
the  will  to  construe  the  condition  with  reference  only  to 
the  death  of  the  testator ;  the  devise  over  upon  such  con- 
tingency takes  effect  upon  the  death  of  A.  without  leaving 
a  child,  whenever  that  event  may  happen  {d). 
Deviae  to  A.  at        If  the  dcvisc  to  A.  be  limited  to  take  effect  at  a  future 
event,  and  if  he  time  Or  cvcut,  as  if  he  shall  attain  a  certain  age,  with  a 
devise  over  in  case  of  his  death,  or  in  case  of  his  death 
without  leaving  children,  or  leaving  children,  or  the  like, 
the  devise  over  is  restricted  to  his  death  before  the  time 


(a)  2  Jarman  on  Wills,  659  ; 
Hawkins  on  Wills,  264  ;  Sdwards 
V.  Edwards,  15  Beav.  357  ;  21  L.  J. 
G.  824.  **  As  the  testator  speaks  of 
death,  the  most  certain  of  all  things, 
as  a  contingency,  it  can  only  be 
made  contingent  by  reference  to  its 
taking  place  before  a  particular 
period,  and  as  no  period  of  time  is 
mentioned  in  the  will,  it  is  neces- 
sarily presumed  that  the  period  of 
time  to  which  the  testator  refers  is 
the  period  of  possession,  that  is,  his 
own  death  ;  and  the  subsequent 
limitation  is  introduced  to  preyent 


a  lapse  in  case  A.  did  not  surriye 
the  testator."  Per  Romilly,  M.  R., 
Edwards  v,  EdwardSy  supra. 

(b)  See  ante,  p.  339  ;  a  devise  to 
A.,  without  words  of  limitation,  and 
in  case  of  his  death  to  B.,  before  the 
Wills  Act,  had  the  same  construc- 
tion. See  ante,  jp.  192.  Bowen  t. 
Scowcroft,  2  y.  &  C.  640;  re 
Mor^s  Trusts,  10  Hare,  Ml. 

(c)  See  ante,  p.  366. 

id)  Edwards  t.  Edwards,  supra  ; 
EUe  Y.  Else,  \u  B.  13  Kq.  196  ;  41 
L.  J.  0. 213. 
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or  event  specified  for  the  devise  to  A.  to  take  effect  (a). 
Upon  the  same  principle  where  a  testator  devised  to  such 
of  his  daughters  as  should  attain  twenty-one  or  marry, 
with  a  proviso  that  on  the  marriage  of  any  daughter,  a 
moiety  of  her  share  should  be  settled  upon  her  and  her 
children,  the  proviso  was  construed  to  apply  only  on 
marriage  before  twenty-one  and  on  attaining  twenty-one 
the  shares  vested  absolutely  (6). — So  if  the  devise  to  A. 
be  in  remainder  expectant  upon  a  preceding  estate  for 
life  or  other  particular  estate,  the  devise  over  in  case  of 
his  death,  or  in  case  of  his  death  without  leaving  children 
or  issue  or  the  like,  is  restricted  to  such  event  happening 
before  the  determination  of  the  preceding  estate,  after 
which  the  devise  to  A.  would  become  absolute  and  inde- 
feasible (c). 

Upon  the  same  principle  of  construction  against  divest-  DfrnBeorerapon 
ing  a  prior  vested  estate,  (applied  especially  in  favour  of  leaTingohiidren" 
provisions  for  children,)  where  a  devise  is  made  to  children  without  h»Ting 
absolutely  or  without  reference  to  surviving  the  parent, 
with  a  devise  over  upon  the  death  of  the  parent  '^  without 
leaving  children,"  the  devise  over  is  restricted  to   the 
case  of  death  "  without  having  had  children,"  in  order 
that  the   estates  limited  to  the   children    may    not   be 
divested  (d). 

On  the  other  hand,  executory  devises  are  sometimes  conttrnotioiis 

extending 
contingenoy. 

(a)  Rome  r.  PUlant^  2  M.  &  K.  Edwards  y.  Sdwardt,  sapra.    See 

15 ;  Clark  r.  Henry,  L.  B.  11  Eq.  2  M.  &  K.  15,  21,  Home  y.  JPiUans. 

222;  6  Ch.  688.  ''The  rules  Lud  down  in  £dwards 

{h)   Be  DowUng*9  Tru%U,  L.  B.  y.  Edwards^  as  hr  back  as  the  year 

14  Eq.  463  1852,  and  followed  in  other  oases 

(o)  2  Jarman  on    Wills,  693  ;  without  any  expression  of  dissent  or 

Edwards     y.    Edwards^     supra  ;  doubt  in  any  branch  of  the  Court, 

HeatheoUfs  Trusts,  L.  B.  9  Oh.  45  ;  are  simple,  intelligible,   and   yery 

43  L.  J.  0.  259 ;  ffiWs  Trusts,  L.  benefioiid  in  the  admimstration  of 

B.   12  Eq.  302.       '*  The  principle  estates."  Seatheote's  Trusts,  supra, 

which  regulates  such  cases  is  to  be  per  James,  L.  J. ;  See  HiWs  Trusts^ 

found  in  the  often  expressed  desire  supra,  per  Bacon,  V.  0. 

of  the  Court    to   ayoid  a    case  so  {d)    White  y.  HUl,  L.  B.  4  Eq. 

inconyenient,  as   one   which  must  265,  and  cases  there  cited  ;  Browws 

suspend  the  absolute  yestins  during  Trusts,  43  L.  J.  C.  84. 
the   whole   life   of    the   deyisee. 

2b 
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dcMth  of  ohiUren 
under  31  ex- 
tonded  to  case  of 
noohildien. 


extended  to  inclnde  events  manifestly  within  the  meaning 
though  not  within  the  expressions  of  the  will  as  to  the 
contingency  apon  which  they  are  to  take  effect. —  Thus^ 
Derise  oyer  on  upon  a  devise  to  children  with  a  devise  over  in  case  all 
such  children  should  die  under  twenty-one^  is  extended 
impliedly  to  the  case  of  there  being  no  children  (a). — So, 
a  devise  over  in  case  of  a  prior  devisee  having  but  one 
child  was  held  to  extend  to  the  case  of  not  having  any 
child  (6). — But  upon  a  devise  over  in  case  of  the  death 
of  all  of  children  under  twenty-one,  where  there  was  a 
child  at  the  date  of  the  will  who  lived  to  attain  twenty- 
one  but  died  before  the  testator,  it  was  held  that  the 
devise  over  must  be  taken  according  to  the  terms  of  the 
will  and  therefore  never  took  effect  (c). 


DeriMto 
oUldiwi* 


Upon  the  same  principle  of  construction  in  favour  of 
vested  estates,  a  devise  to  the  children  of  A.  or  to  all  the 
children  of  A.,  without  any  preceding  estate  or  postpone- 
ment of  possession,  primd  fcuAe  vests  in  the  children 
living  at  the  death  of  the  testator  only,  to  the  exclusion 
of  after-bom  children  {d) ;  only  if  there  are  no  children 
in  existence  at  the  testator's  death  the  devise  is  taken  to 
Tochi]di«ii*<to  be  executory  to  all  after-bom  children  (e). — ^If  the  terms 
™'  of  the  devise  be  to  all  the  children  "  to  be  bom,''  or  "  to  be 

begotten,''  it  extends  primd  facie  to  after-bom  children  (/) . 
At  the  same  time  such  words,  and  even  the  expres- 
sion "  hereafter  to  be  bom  or  begotten,"  do  not  exclude 


(a)  MeadowM  ▼.  Parrp,  1  V.  & 
B.  124 ;  2  jBnnan  on  Wills*  708  ; 
MackifMon  v.  8e¥>eU,  6  Sim.  78.  See 
Doe  y.  ChaUU,  18  Q.  B.  231 ;  7  H. 
L.  631 ;  29  L.  J.  Q.  B.  121. 

(6)  Mwrray  y.  Jones,  3  Y.  &  B. 
813. 

(c)  Brookman  v.  Smith,  L.  B.  6 
Ex.  291 ;  7  lb.  271 ;  41  L.  J.  Ex. 
114.  See  Tarbuck  v.  Tarhuck,  4 
L.  J.  C.  129 ;  2  Jarman  on  Wills, 
709. 

(d)  2  Jarman    on  Wills,  74; 


Hawkins  on  Wills,  68;  Seott  ▼. 
Sanoood,  6  Madd.  832. 

(e)  2  Jarman  on  Wills,  84; 
Hawkins  on  Wills,  71.  See  Harria 
y.  LUnfd,  Turn,  and  Buss.  810. 

(/)  2  Jarman  on  Wills,  98; 
Hawkins  on  Wills,  70;  Mogg  ▼• 
Mogg,  1  Mer.  664.  Bat  see  StorrM 
y.  Benbowj  2  M.  &  K.  46  ;  Butler 
y.  XofOtf,  10  Sim.  317,  as  to  personal 
estate,  where  the  effect  of  such  con- 
struction would  be  to  postpone  the 
distribution  of  the  estate. 
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children  bom  before  the  testator's  death,  or  even  before 
the  date  of  the  will  (a). 

A  futnre  devise  to  children,  whether  by  way  of  remain-  Patur©  dflriM  to 
der  or  executory  devise  includes  all  who  are  in  existence 
at  the  period  of  possession ;  as  upon  a  devise  to  A.  for 
life  and  after  his  decease  to  the  children  of  A.  or  to  the 
children  of  B.,  the  children  living  at  the  death  of  the 
testator  take  vested  estates  subject  to  divesting  pro  tanto 
as  others  come  into  existence  in  the  lifetime  of  A.  (6). 
The  rule  extends  to  grandchildren,  brothers,  cousins,  and 
other  classes  of  relations,  and  the  obiects  are  finally  as- 
certained  at  the  period  of  possession  or  distribution!  but 
it  does  not  apply  to  a  devise  to  ^'  relations  "  indefinitely, 
without  restriction  to  a  class  (c). — If  there'' are  no  chil- 
dren in  existence  at  the  period  of  possession,  the  devise 
extends  to  all  after-bom  children,  unless  it  must  be  taken 
as  a  legal  contingent  remainder,  in  which  case  it  would 
fail  upon  the  determination  of  the  particular  estate  (d). — 
If  the  devise  be  subject  merely  to  a  term  of  years  or  to  a 
charge  it  is  considered  as  immediate,  and  therefore  does 
not  let  in  after-born  children  (e). 

Upon  the  same  principle  a  devise  to  A.  and  his  children^  Deme  to  a.  uid 

•     A  fi     *  'ATI  T'lT  ••  1      his  ohildMn. 

prima  facie,  vests  m  A.  and  the  children  existing  at  the 
death  of  the  testator,  if  any,  to  the  exclusion  of  after-bom 
children  (/). — If  no  children  are  then  in  existence,  it  is 
construed  as  an  estate  tail,  in  order  that  children  may 
participate,  according  to  the  rule  in  WUd^s  case  (y). — 
But  the  context  of  the  will  may  require  such  a  devise  to 
be  constmed  as  giving  a  life  estate  to  A.  with  remainder 
to  his  children  {h). 


(a)  2  Jarman  on  Wills,  101. 

{b)  See  ante^  p.  341.  2  Jarman 
on  Wills,  75 ;  Hawkins  on  Wills,  71. 
Oppenieim  ▼.  Henrvj,  10  Hare,  441. 

(c)  Baldwin  t.  Rogers^  3  D.  M. 
k  G.  649  ;  22  L.  J.  C.  666. 

{d)  See  cmte,  p.  328 ;  Chapman  ▼. 
Bliuet,  Otts.  t.  Talb.  145. 

(e)  Singleton  y.  QUbtrt^  1   Cox, 


68 ;  1  Bro.  0.  0.  542. 

(/)  Oates  T.  Jackwn,  2  Stra. 
1172  ;  2  Jarman  on  Wills,  812. 

(j)  See  ante^  p.  187  ;  Co.  Lit.  9  a. 

(A)  Crockett  v.  Crockett,  2  Ph. 
653  ;  Audsleif  t.  Horn,  29  L.  J.  C. 
201  ;  Combe  v.  Hughee^  L.  B.  14 
£q.  415;  41  L.  J.  C.  693.  See 
NewiU  y.  NewUl,  L.  B.  7  Ch.  253  j 
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Derise  to  ill*. 
gitimate  ohil- 
drau 


Child  in  oM<r«        A  cliild  vh  Ventre  sa  mere,  who  is  afterwards  bom^  is 

StddngT^*^  considered  as  existing  for  the  purpose  of    taking  by 

devise ;  and  will  take  under  a  devise  to  children  '^  bom '' 

or  '^  living ''  at  the  death  of  the  testator  or  of  the  parent^ 

or  at  any  other  stated  period  (a). 

A  devise  to  children  primd  facie  means  legitimate  chil- 
dren ;  but  it  may  appear  from  the  express  terms  or  the 
context  of  the  will,  or  from  the  circumstances  to  which  it 
is  applied,  to  mean  or  to  include  illegitimate  children, 
and  persons  answering  to  the  description  intended  may 
take  under  it  (6). 

An  illegitimate  child  cannot  be  designated  by  relation 
to  the  father,  except  as  the  reputed  child,  because  no 
inquiry  into  the  fact  of  paternity  is  legally  admissible. 
The  reputed  relationship  is  a  distinct  matter  of  fact 
capable  of  being  admitted  by  the  father  or  otherwise 
established.  Such  child  may  be  well  designated  by  rela- 
tion to  the  mother,  and  the  maternity  established  by  evi- 
dence. A  gift  by  deed  to  future  illegitimate  children  is, 
it  seems,  void  as  involving  the  illegal  condition  precedent 
of  illicit  cohabitation  of  the  parents.  So  a  devise  to  future 
illegitimate  children  of  another  person,  at  least  as  to 
such  as  are  bom  after  the  death  of  the  testator.  But  a 
devise  to  all  the  testator's  illegitimate  children  or  re- 
puted children  is  good  as  to  all  persons  answering  such 
description  at  the  death  of  the  testator,  though  bom  after 
the  date  of  the  will  (c) . 


41  L.  J.  0.  482,  and  the  cases  there 
cited  aod  commented  on ;  or  the 
construction  of  the  will  may  be  to 
give  a  life  estate  to  A.  with  a  power 
of  appointment  amongst  the  chil- 
dren. Cumick  T.  Tucker^  L.  B.  17 
Eq.  820,  and  cases  there  cited; 
Sugden  on  Powers,  106;  and  see 
pciti  p.  396. 

(a)  See  ante^  p.  329 ;  2  Jarman 
on  Wills,  108;  Hawkins  on  Wills, 
79 ;  Doe  r.  Clarke^  2  H.  Bl.  399  ; 
Trower  y.  ButU^  1  S.  &  S.  181 ; 
Storrs  T.  Benhow,  8  D.  M.  &  Q-. 


890 ;  22  L.  J.  0.  823. 

(6)  PrcOt  T.  Mathew,  8  D.  M.  & 
a  622 ;  25  L.  J.  C.  409;  HiU  v. 
Crook,  L.  B.  6  H.  L.  265 ;  42  L.  J. 
C.  702 ;  Brourn**  TnuU,  43  L.  J. 
0.  84 ;  L.  B.  16  £q.  239 ;  DoHht, 
DoHn,  L.  B.  17  £q.  463  ;  48  L.  J. 
C.  462. 

(c)  OceUiton  y.  FuUalove,  L.  R. 
9  C.  147  ;  48  L.  J.  C.  297,  where 
the  above  positions  seem  to  be  esta- 
blished. Re  Goodwin**  I^juU,  43 
L.  J.  C.  268 ;  L.  B.  17  Eq.  845. 
Dorin  t.  Dorin,  supra. 
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Section  IV.     Powers. 


§  1.  Powers  distinguished. 

§§  1.  As  to  their  source  and  operation. 

2.  In  connection  with  estates. 
8.  As  to  the  objects. 

§  2.  Construction  of  powers  as  to  the  estates  to  be  appointed  and 

priority  of  operation. 
§  8.  Bxecntion  of  powers. 
§§  1.  Time  of  execution. 

2., Form  and  conditions  of  execution. 

3.  Construction  and  operation  of  instrument  of  execution. 

4.  Execution  in  excess  of  power. 
§  4.  Equitable  jurisdiotion  OTer  powers. 

§§1.  Jurisdiction  in  aid  of  execution. 

2.  Jurisdiction  to  set  aside  or  control  execution. 


The  extensive  subject  of  powers  is  with  difficulty  com- 
pressed into  the  space  here  allotted ;  but  it  is  not  the 
purpose  of  the  present  work  to  do  more  than  digest 
the  principal  heads  of  the  subject^  which  has  been 
done  in  the  order  given  above.  Lord  St.  Leonards' 
work  (a)  is  generally  referred  to  throughout  this  section 
as  sufficient  authority  for  most  of  the  propositions,  with- 
out citing  the  cases  and  authorities  by  which  his  text  is 
supported;  but  the  leading  cases  have  been  also  given  in 
many  instances,  and  all  the  more  recent  decisions  of  im- 
portance have  been  cited  or  referred  to. 

(a)  Sugden  on  Powers,  eighth  and  last  edition,  1861. 
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§    1.   POWEBS   DISTINGUISHED. 

§§  1.   As  TO   THEIB  SOUBCE  AND  OPERATION. 

Power  of  appointing  usee — ^power  of  rerooation. 

Ubob  appointed  take  effeot  as  if  inserted  in  the  original  instru- 
ment— uses  appointed  upon  a  use — uses  appointed  in  re- 
mainder— application  of  the  rule  in  SheUey^s  case-— of  the 
rule  against  perpetuities. 

XTses  rested  in  default  of  appointment. 

Powers  created  by  will — at  common  law  and  under  the  Statute  of 
Uses. 

Power  to  executors  or  trustees  to  sell — distinction  between 
power  and  trust  to  sell — implied  power  in  executors — 
statutory  power  in  executors  or  trusted. 

lowers  to  lease,  sell,  charge,  etc. — ^powers  operating  upon  the 
beneficial  interests — powers  operating  upon  the  subject  of 
property. 


Powers  of  ap- 
pointing 


Power  of  roTO- 
cation. 


Future  uses  may  be  completely  declared  as  to  the  time 
of  vesting,  the  event  on  which  they  are  to  arise,  the  per- 
sons to  take  and  the  estates  to  be  taken,  by  the  instrument 
raising  the  uses;  or  they  may  be  reserved  for  future 
declaration,  as  to  all  or  some  of  these  particulars,  by  a 
person  to  whom  authority  is  given  by  the  instrument  for 
that  purpose,  and  who  is  then  said  to  have  a  power  of 
appointing  the  uses  ot  power  of  appointment  (a). 

The  power  necessarily  operates  to  displace  or  revoke 
the  uses  previously  vested,  whether  declared  in  the  in- 
strument or  resulting  by  operation  of  law ;  it  is  therefore 
sometimes  called  a  power  of  revocation  and  new  appoint^ 
ment,  and  is  sometimes  expressly  created  in  that  form. 
The  revocation,  however,  is  implied  in  the  appointment,  to 


(a)  See  ante,  p.  114 ;  "  This  sort 
of  power  is  a  mode,  which  the  owner 
of  the  estate  reserves  to  himself,  or 
gives  to  another  person,  throagh  the 


medium  of  the  Statute  of  Usee,  of 
raising  and  passing  an  estate."  Per 
Eldon,  L.  C,  10  Yes.  266,  ManndrtU 
▼,  Maundrell, 
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the  extent  to  which  the  appoiDtment  of  new  uses  is 
authorised  (a). 

The   uses    appointed  take   effect^   from   the  tim^    of  uses  appointed 
appointment^  in  the  same  manner  and  subject  to  theiDBertMimKe 
same  rules,  as  jises  expressly  declared  and  limited  in  the  meat.    ""^"'' 
instrument  creating  the  power ;  and  they  may,  for  most 
purposes,  be  read  as  if  inserted  therein  in  place  of  the 
power  (A). 

Consequently,  the  uses  appointed  under  a  power  will 
not  be  executed  by  the  statute  as  legal  estates,  unless 
there  be  a  seisin  commensurate  with  such  uses  (c) ;  nor  Uses  appointed 
if,  when  combined  with  the  limitations  in  the  deed,  they  exeonted  by  the 

itatata 

appear  to  be  uses  limited  upon  a  use ;  as  where  the  con- 
veyance is  made  to  and  to  the  use  of  A.  to  such  uses  as 
he  or  any  other  shall  appoint ;  for  in  such  case  the  uses 
appointed  are  beyond  the  operation  of  the  statute,  though 
they  may  be  effectual  as  trusts  in  equity  (d).  So  also  if, 
under  a  power  well  created  to  appoint  uses,  the  appoint- 
ment be  made  to  A.  to  the  use  of  B.,  the  statute  executes 
the  use  in  A.,  and  the  limitation  to  B.  can  only  operate 
as  a  trust  {e). 

Uses  appointed,  if  they  take  effect  as  remainders  after  Uiee  appointed 
a  particular  estate  in  the  use  declared  in  the  original 
instrument,  are  subject  to  the  rules  concerning  remain- 
ders, and  if  contingent  are  liable  to  fail  by  the  determi- 
nation of  the  particular  estate  before  they  become  vested. 
— But  the  power  of  appointing  uses  after  a  particular 
estate,  before  any  appointment  is  made,  is  not  equivalent 


(a)  Butler's  note  to  Co.  Lit.  271 
bt  III.  4 ;  1  Sandera  on  Uses,  154 ; 
Sagden  Power<«,  200 ;  Go.  Lit.  237 
a.  A  deed  of  appointment  will  be 
construed  in  law,  first  as  a  revoca- 
tion and  ee»9er  of  the  ancient  uses, 
and  then  a  limitation  or  raising  of 
the  new.  1  Go.  174  b,  Digging  Case, 
So  a  power  of  revocation  reserved 
in  a  settlement  to  the  settlor  leaves 
him  the  power  of  appointing  new 


uses.  Sugden,  871 ;  see  po9t^  p. 
414. 

(ft)  2  Sugden  on  Powers,  470; 
see  per  James,  Y.  C.,  L.  B.  10  Eq. 
353 ;  39  L.  J.  G.  845,  re  BrmofCe 
SettlemerU. 

(c)*  See  ante^  p.  118;  Sugden, 
149. 

(cQ  See  ante,  p.  120;  Sugden, 
149. 

(e)  Sugden,  190,  457. 
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to  a  remainder  in  this  respect,  and  it  may  subsist  and 
be  well  executed  notwithstanding  the  particular  estate 
has  determined.     Thus  where  land  was  settled  to  the  use 
of  A.  for  life,  with  remainder  to  the  children  of  A.  as  A. 
and  B.  jointly  or  as  the  survivor  should  appoint,  and  A. 
died,  it  was  held  that  the  power  of  appointment  in  B. 
the  survivor  was  well  created,  and  that  tlie  uses  after- 
wards appointed  under  it  were  valid  and  operated    as 
springing  uses  (a). 
Rniein^k^a^'.      Limitations  of  the  use  in  the  original  instrument  and 
ap^^tMLoMfu   limitations   appointed  under  a  power  contained  in  the 
same  instrument  may  unite  under  the  rule  in  Shelley^s 
case,  although,  as  a  general  rule,  limitations  contained  in 
different  instruments  cannot  unite  under  that  rule.    Thus, 
if  land  be  limited  to  the  use  of  A.  for  life,  and  after  his 
death  to  such  uses  as  B.  shall  appoint,  and  B.  during  A.'s 
life  appoints  to  the  heirs  or  to  the  heirs  of  the  body  of  A., 
the  limitation  under  the  appointment  is  construed  as  if 
inserted  in  place  of  the  power  in  the  instrument  creating 
it,  and  according  to  the  rule  in  Shelley's  case  gives  A. 
the  inheritance  in  fee  or  in  tail.     So  conversely,  with  a 
limitation  to  the  heirs  or  heirs  of  the  body  in  the  original 
instrument  and  a  limitation  for  life  subsequently  appointed  ^ 
under  a  power  created  by  the  same  instrument  {b). 
Bnieagunstper-      Also,  the    rule    agaiust    perpetuities    applies   to  the 
^     ^  appointed  uses,  and  the  time  for  such  uses  to  take  effect 

is,  in  general,  computed  as  if  they  had  been  inserted  in  the 
instrument  creating  the  power  (c). 

Uses  Tested  in        Theuscs  of  a  Conveyance  may  be  expressly  limited  and 

pointmmt.^^     declared  in  default  of  and  until  an  appointment  is  made 

under  a  power  given  by  the  deed ;  and,  if  not  expressly 

(a)  Hole  ▼.  E9CoU,2  Keen,  444 ;  (b)  See  ante,  p.  845 ;  Fearne,  G. 

4  M.  &  Or.  187  ;  see  2>O0  y.  Howell,  B.  74;  Sugden,  471 ;    Venablea  ▼. 

10  B.  &  C.  191  I   Wickhamy,  Win^,  Morris,  7  P.  B.  342,  438 ;  see  Doe 

2  H.  &  M.  436 ;  84  L.  J.  0.  425  ;  t.  Welford,  12  A.  &  E.  61. 
Aylufin's  TrutU,  L.  B.  16  Eq.  586 ;  (c)  As  to  the  application  of  the 

42  L.  J.  C.  745.  rule  to  powers,  see  pott,  p.  458. 
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limited  and  declared^  they  will  result  to  the  grantor.  The 
uses,  whether  expressly  declared  or  resulting,  are  executed 
by  the  statute  and  become  vested  estates,  but  subject  to 
be  revoked  and  divested  by  the  uses  appointed  under 
the  power,  which  operate,  when  they  arise,  as  shifting  uses 
in  substitution  of  the  preceding  estates  (a). 

Powers  may  be  created  by  will  in  the  form  of  a  com-  Powert  created 
mon  law  authority  operating  directly  upon  the  legal  estate  ing  at  oommon 
to  appoint  and  limit  it ;  or  in  the  form  of  a  power  to  ap-  statateof  uses, 
point  uses  of  the  legal  estate  to  be  executed  by  the  Statute 
of  Uses.   The  nature  of  the  power  in  this  respect  depends 
upon  the  intention  of  the  testator  as  shown  by  the  terms 
of  limitation  employed  in  creating  the  power ;  and  the 
appointment  under  the  power  must  be  framed  and  con- 
strued according  to  the  form  of  the  power  (6).     A  power 
given  by  will  to  appoint  the  legal  estate  may  be  exercised 
by   appointing  such  estate,  thereby  raising  a  seisin  at 
common  law,  with  a  declaration  of  uses  upon  which  the 
statute  will  operate,  and  thus  the  legal  estate  may  be 
disposed  of  under  the  power  with  all  the  freedom   of 
limitation  allowed  to  uses  (c) . 

'     A  common  example  of  powers  in  wills  occurs  where  Powers  to  tras- 
executors  or  trustees  are  directed  or  authorised  to  sell  to  seu. 
real  estate  for  various  purposes,  as  for  the  payment  of 
debts,  legacies,  etc.  (d).     Where  such  a  power  is  given, 
without  any  estate  in  the  land,  it  operates  by  way  of 
executory  devise  in  favour  of  the  person  to  whom  the 
land  is  sold ;  and  the  purchaser  takes  as  devisee  under  the 
will  and  not  by  way  of  conveyance  from  the  trustee  or 
executor.     The  fee  descends  to  the  heir  until  the  power 
is  executed.     But  where  the  land  itself  is  devised  to  the  Beyisenpon 
trustee  or  executor  for  the  purpose  of  the  sale  the  pur- 

(a)  FeaniB,  O.B.  226, 232,  adopted       146, 196-199 ;  see  Butier's  note  to 
in  Sugden,  462,  622 ;  see  per  Bldon,      Ck>.  Lit.  271  b,  III.  5. 

L.  C,  10  Ves.  266,  MawndreU  t.  (e)  Sugden,  197. 

MaiMdrell.  (d)  See  ante,  pp.  269,  271. 

(b)  See  aiUe,  p.  122 ;  Sngden,  46, 
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chaser  takes  by  conveyance  from  them  (a). — ^Tlris  distinc- 
tion IS  practically  important  with  copyholds,  for  by 
giving  a  mere  power  of  sale  instead  of  devising  the  land, 
a  purchaser  takes  directly  under  the  will,  and  the  ad- 
mittance of  the  trustees  for  sale,  together  with  the  fine 
payable  thereupon,  is  avoided  (fc). 
constrnotion  of  The  distinction  in  the  construction  of  wills  appears  to 
powerofei^.  bc  this, — ^that  a  devise  of  the  land  to  executors  or  others 
to  sell  passes  the  estate  in  the  land  to  them  for  the  pur- 
pose and  upon  trust  for  sale ; — but  a  devise  or  direction 
that  the  executors  shall  sell  the  land,  or  that  the  land  shall 
he  sold  by  the  executors,  or  even  a  devise  of  the  land  to  be 
sold  by  the  executors,  gives  them  only  a  power  and  no 
estate  (c). 

Where  a  testator  has  directed  his  real  estate  to  be  sold 
without  declaring  by  whom  the  sale  shall  be  made,  if  the 
proceeds  be  distributable  by  the  executor,  he  will  have 
the  power  by  implication  -,  and  it  will  pass  by  right  of 
representation  to  the  executor  of  his  executor  {d). 
Power  i^itfttata  Where  a  testator  has  charged  his  real  estate  with  the 
fordebtoan?*  payment  of  debts  and  legacies,  without  making  any  ex- 
press provision  for  raising  the  charge,  a  power  to  sell  or 
mortgage  for  that  purpose  is  given  to  the  devisees  in 
trust  of  the  land,  if  there  be  such,  and  if  not,  to  the 
executor,  by  the  statute  22  &  23  Vict.  c.  35,  ss.  14-16, 
applying  only  to  wills  coming  into  operation  after  the 
passing  of  the  Act,  13  August,  1859  {e). 


Implied 
in  exeom 


pow« 
lor. 


legBcies. 


(a)  Lit.  B.  169 ;  Co.  Lit.  112  b  ; 
236  a  ;  Wamrford  v.  Thompson^  3 
Ves.  513. 

(6)  Soriven  on  Cop.  349  ;  see 
Peppercorn  y.  Wwftnan^  5  D.  &  Sm. 
230 ;  21  L.  J.  C.  827. 

(c)  Sugden,  111-115,  and  autho- 
rities there  cited  and  discussed ;  2 
Spenoe  £q.  Jur.  866;  Williams, 
Ex  549,  4th  ed. ;  Doe  t.  SAoiter^  8 
A.  &  E.  905. 

{d)  Sugden,  115-118  ;  2  Spence, 
Eq.  Jur.  867 ;  see  awte^  p.  272. 

(t)  See   anU,    p.   271.  —  If  a 


joint  power  only  is  i^ren  to  exe- 
cutors, all  must  join  in  selling  at 
common  law,  and  if  one  die  the 
power  can  be  no  longer  exercised. 
But  by  the  statute  21 H.  VIII.  c.  4^ 
if  some  refuse  tlie  administration,  the 
reel  may  sell.  A  joint  estate  devised 
to  trustees  or  executors  upon  trust 
to  sell,  vests  in  the  survivor  and  the 
trust  continues.  As  a  general  rule 
a  power  given  to  two  or  more  persons 
by  name  is  vl  joint  power  only  and 
does  not  survive ;  but  a  power  given 
to  executors,  trustees,  or  others  as  % 
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Powers  are  commonly  given  in  terms  expressing  the  powentoieaBo, 
effect  of  the  execution  of  the  power^  as  to  lease,  sell,  by  aFP<&^at 
charge,  etc.,  and  snch  mode  of  creating  the  power 
sufficiently  expresses  the  intention ;  but  the  correct  form 
of  the  power,  according  to  its  technical  mode  of  operation 
is  to  authorise  the  revocation  of  the  previous  uses  or 
estates  and  the  declaration  of  new  uses  or  estates  to  the 
extent  and  for  the  purposes  intended.  So  also  powers 
are  frequently  executed  in  the  form  of  a  lease  or  con- 
veyance or  devise,  although  the  technical  operation  of  the 
instrument  is  strictly  by  way  of  declaration  of  the  uses  or 
estates  to  be  taken  under  the  instrument  creating  the 
power  (a). 

The  powers  usually  given  in  settlements  of  land  may  Powanopentmg 
be  referred  to  two  kinds  according  to  the  purpose  effected.  flc^mterestT 
The  one  kind  operate  only  upon  the  beneficial  interests 
of  the  settlement  and  are  designed  to  modify  the  uses 
and  estates  primarily  settled  and  to  introduce  new  ones 
to  meet  the  future  requirements  of  the  settlement,  with- 
out affecting  the  subject  of  property.     Such  are  powers 
to  jointure  a  wife,  to  raise  portions  for  children,  and  the 
like. — Other  powers  operate  only  upon  the    subject  of  Pow«woper«tiiig 
property  without  affecting  the  beneficial  interests.    These  oF^pwty.'*** 
operate  either  to  convert  the  subject  of  property,  wholly 
or  in  part,  as  occasion  may  require,  as  to  convert  land  into 
money,  or  land  into  other  land ;  such  are  powers  of  sale 
and  exchange,  powers  of  partition,  powers  to  mortgage. 


class  without  naming  them  sarriyes 
and  the  last  surrivor  may  execute  it. 
Co.  Lit.  113  a,  181  b  ;  Sugden,  126, 
128  ;  see  Towruhend  y.  WiUon,  1  B 
&  Aid.  608;  Peppercorn  v,  Wa^manf 
6D.&  Sm.  230 ;  21  L.  J.  C.  827  ; 
Lane  y.  Debenham^  11  Hare,  188. 
Hence  Coke's  adyioe  to  them  that 
make  such  deyises  by  will,  to  direct 
**  that  the  sale  be  made  by  his 
executors  or  the  eurvivore  or  sur- 
vivor  qf  ihsm,  or  by  such  as  take 


upon  them  the  probate  of  the  will 
or  the  like." — "  And  it  is  better  to 
gire  them  an  authority  than  an 
estate ;  unless  his  meaning  be  they 
should  take  the  profits  of  his  lands 
in  the  meantime ;  and  then  it  is 
necessary  that  he  deyiseth  that  the 
mesne  profits  till  the  sale  shall  be 
assets  in  their  liands,  for  otherwise 
they  shall  not  be  so."    Co.  Lit.  113 


a. 


(a)  Sugden,  104, 837. 
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and  the  like : — Or  they  are  subservient  to  the  management 
of  the  property  in  its  existing  state^  so  as  to  render  it 
available  and  productive  for  the  benefit  of  all  the  persons 
interested  ;  such  are  powers  of  leasing^  for  agricultural  or 
building  purposes^  powers  of  opening  and  leasing  mines, 
and  the  like.  These  distinctions  in  the  purposes  effected 
will  be  found  to  have  some  practical  consequences  in  the 
relative  operation  of  the  powers  upon  each  other  (a). 


(a) "  The  powers  of  jointuring  and 
charging  for  younger  children's  por- 
tions are  introduced  with  a  view  to 
benefit  the  immediate  objects  of  the 
settlement  by  making  a  provision 
for  those  cUtiming  under  them  as 
wives,  or  children.  By  the  exercise 
of  the  power  of  leasing,  or  of  sell- 
ing and  exchanging,  the  use  is 
limited  to  a  purchaser,  who  is  not 
an  immediate  object  of  the  settle- 
ment. The  uses  limited  under  the 
exercise  of  the  former  powers  must 
be  considered  as  limitations  origin- 
ally contained  in  the  settlement  for 
the  benefit  of  the  objects  of  it ;  but 
the  estates  created  by  the  latter 
must  necessarily,  as  to  the  extent  of 
such  estates,  OYerreaoh  the  limita- 


tions of,  and  virtually  supersede,  the 
settlement  itself.'  1  Sanders  on 
Uses,  166;  see  post,  p.  896. — As 
to  what  are  usual  powers  to  be  in- 
serted in  settlements  made  under 
articles  of  agreement  or  executory 
trusts  or  under  the  direction  of  the 
Court,  see  Sugden,  160 ;  1  White 
&  T.  L.  G.  88,  3rd  ed,  in  notes  to 
Lard  Oleiwrchy  v.  Bosville. — Power 
is  given  by  statute  to  the  Court  of 
Chancery  to  authorise  leasee  and 
sales  of  settled  estates  upon  certain 
conditions  and  with  the  consent  of 
the  parties  interested,  by  19  &  20 
Vict,  c  120,  amended  by  21  &  22 
Vict.  c.  77,  and  27  &  28  Yict  c.  45, 
and  amended  as  to  the  consents  re- 
quired by  87  &38  Yict  c  88. 
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§§  2.  Powers  Distinguished  in  Connection  with 

Estates. 

Power  oo-exifltiiig  with  estate — oonrejanoe  of  estate — execution 
of  power— donee  of  power  subsequently  acquiring  the 
fee. 

Execution  of  power  dirests  estate  limited  in  de&ult  of  appoint- 
ment. 

Power  cannot  be  exercised  in  derogation  of  conveyance — convey- 
ance with  reservation  of  power — powers  impliedly  reserved — 
effect  of  a  judgment  upon  the  power. 

Powers  appendant. 
.     Powers  collateral  or  in  gross — power  simply  collateral 

Powers  both  appendant  and  collateral. 

A  power  may  co-exist  with  an  estate  or  interest  in  the  Poweroo-«ziBt. 
land  in  the  same  person. — Thus  if  land  be  limited  to  '^fnraettiedMA. 
snch  uses  as  A.  shall  appoint,  and  in  default  of  and  until  I^d\j^^t  of 
appointment  to  the  use  of  A.  and  his  heirs,  the  use  is  S!^d'S»L<^ 
executed  in  A.  for  an  estate  in  fee  simple,  but  subject  to 
be  divested  by  an  exercise  of  the  power  (a) . — If  the  to  and  to  the 
conveyance  be  made  in  the  form  to  A.  and  his  heirs,  to  hein  with  power 
the  use  of  A.  and  his  heirs,  with  a  power  in  A.  to  appoint  new  oBes. 
new  uses,'A.  takes  at  common  law  for  his  own  use  and 
not  under  the  statute,  nor  can  any  further  use  be  limited 
upon  the  use  in  A.  within  the  operation  of  the  statute ; 
but  the  power  will   operate  by  the  appointment  of  new 
uses  in  displacement  and  substitution  of  the  use  in  A. 
and  the  new  uses  in  favour  of  other  persons  will  be  ex- 
cuted  by  the  statute  (6). 

In  such  cases  A.  may  convey  or  devise  his  estate  in  conTeyanoeof 
exercise   of  the  power  of  disposition    incident   to  the 
estate,  aud  the  purchaser  will  then  take  under  his  deed 
of  conveyance  or  by  his  will; — »or  he  may  execute  his  Execution  of 
power  of  appointment,  and  the  purchaser  or  appointee  ^^^' 

(a)  MammdreU  v.  MtnmdreU,  10  {b)  See  (tntet  p.  119. 

Ves.  246. 
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Donee  of  power 
■nbeec^aentlj 
aoqninng  fee. 


will  then  derive  title  tlirough  the  appointment  from  the 
original  instrument  creating  the  power  {a). 

Deeds  are  often  framed^  for  the  sake  of  security^  in  a 
manner  purporting  to  operate  both  ways,  by  conveyance 
and  by  appointment,  leaving  the  question  whether  they 
operate  in  the  one  way  or  the  other  to  be  determined,  if 
necessary,  when  the  occasion  arises.  They  will  be  con- 
strued as  operating  in  that  way  which  most  effectually 
carries  out  the  intention  of  the  transaction  {b) . 

The  fee  and  the  power  thus  co-exist  in  the  same  per- 
son wlien  originally  so  limited ;  but  if  the  donee  of  the 
power  subsequently  acquire  the  fee  simple,  the  power 
would,  in  general,  cease  according  to  the  intention,  as 
being  no  longer  required  for  any  purposes  of  its  creation. 
— This  frequently  occurs  under  settlements  where  the  land 
is  limited  to  a  tenant  for  life,  with  powers  of  sale,  leasing, 
charging,  etc.,  and  with  the  ultimate  remainder  to  him 
in  fee ;  if  the  fee  become  executed  in  the  tenant  for  life 
by  the  failure  of  the  intermediate  limitations  between  the 
life  estate  and  the  ultimate  remainder,  the  powers  can  no 
longer  be  exercised,  not  on  the  ground  that  they  are 
merged,  but  that  according  to  the  true  construction  of 
the  settlement  they  were  not  intended  to  endure  beyond 
the  continuance  of  the  limitations  which  they  were  in- 
tended to  overreach  (c). 


An  appointment  of  uses  under  the  power  operates  upon 


(a)  Sogden,  98 ;  Cler0*9  Cote,  6 
Co.  17  b ;  Mawndrell  y.  Maundrellt 
7  Yes.  567 ;  10  lb.  246. 

(6)  Sugden,  857 ;  Cox  v.  Cham- 
herlain,  4,  Yob.  631;  Boach  ▼. 
Wadham^  6  East,  289.  Ab  to  the 
correct  mode  of  framing  deeds  of 
appointment  and  conyeyance,  see 
Sugden,  193. 

(c)  Siigden^  98,  859;  Crott  y. 
Budson,  3  Bro.  G.  G.  80.  *<  Both 
principle  and  authority  establish 
that  a  power  of  sale  and  exchange 
in  a  settlement  does  not  subsist  after 


the  union  of  the  life  estate  with  the 
remainder  i*"  fee.  Such  a  power  can 
only  subsist  for  the  purpose  of  the 
settlement ;  and  it  would  be  difficult, 
in  the  absence  of  some  express  de- 
claration by  the  parties  themselyes, 
to  belieye  that  they  intended  the 
power  should  subsist  when  it  wae 
no  longer  required  by  the  limitatinna 
contained  in  the  settlement."  Per 
Bomilly,  M.  B.,  WoUey  y.  Jeniitu, 
28  Beay.  53 ;  26  L.  J.  C.  879 ;  see 
Brown*s  Seetietneni,  L.  K.  10  Eq. 
849 ;  39  L.  J.  G.  845. 
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the  estate  limited  in  default  of  or  subject  to  the  appoint-  Exeontipn  of 
ment  by  divesting  and  superseding  it^  with  all  the  charges  eatateandau 
and  incidents  affecting  it  at  the  time  of  its  creation ;  as 
the  claim  of  a  wife  to  dower  (a), — or  a  covenant  to  pay 
a  rent  charged  upon  the  estate^  which  would  run<with  the 
land  as  against  a  grantee  of  the  estate  (2>). 


On  the  other  hand^  a  conveyance  or  disposition  of  the  Power  oamiot  be 
estate^   made    in   exercise    of  the    right  of  ownership^  derogation  of 
whereby  it  is  charged  or  alienated^  removes  it  to  that  ®**°^*^*^°** 
extent  from  the  operation  of  the  power  of  appointment ; 
for  the  power  cannot  be  exercised  in  derogation   of  a 
prior  conveyance  (c). — ^^The  inability  to  derogate  from  a  suspension  of 
prior  conveyance  works  what  is  usually  called  a  suspen-  ^^"' 
fiion  of  a  power.    As^  if  land  be  granted  to  A.  and  his 
heirs^  to  such  uses  as  B.  shall  appoint^  and  in  the  mean- 
time to  B.  for  his  life  or  any  greater  estate^  here  B.  has 
power  to  limit  and  appoint  the  uses  of  the  fee ;  but  if  he 
makes  a  lease  for  years  or  for  life  before  he  executes  that 
power^  common  justice  requires  that  he  should  not  dero- 
gate from  his  own  grant  by  a  subsequent  appointment  of 
the  fee^  and  his  power,  therefore,  is  suspended  as  far  as 
regards  the  leade  and  the  interest  of  the  lessee'^  {d). 

But  the  power  is  not  extinguished  by  the  conveyance 


(a)  Sogden,  479 ;  Ray  ▼.  Pun^, 
5  B.  &  Aid.  561 ;  5  Madd.  810. 

(b)  Roach  y.  Wadhamf  6  East, 
289.  But  the  benefit  of  ooTenaDte 
made  with  the  donee  of  the  power 
and  his  appointees  may  run  with  the 
land  in  favour  of  the  appointee. 
Spoor  ▼.  Oreen,  43  L.  J.  Ex.  67  ; 
L.  B.  9  Ex.  105. 

(c)  Sugden,  51,  57i  74 ;  1  Sanders 
on  Uses,  171. 

(d)  Opinion  of  the  judges  in  Lonff 
▼.  Rankin,  Sugd.  Pow.  App.  898. 
Lord  St.  Leonards  describes  the 
power  under  such  circumstances  as 
suspended  or  extinguished,  accord- 
ing to  the  extent  of  the  alienation 
of  the  estate,  but  the  decisions  show 
that  it  remains  in  force  sabjeot  to 


the  rights  of  the  grantee  of  the 
estate.  Hence  the  following  re- 
mark of  the  Court  in  the  judgment 
in  Alexander  ▼.  MWt,  L.  B.  6 
Ch.  124;  40  L.  J.  C.  73:  '* The 
only  thing  really  pressed  on 
us  against  these  decisions  is  that 
Lord  St.  Leonards,  in  snooessire 
editions  of  his  work  on  Powers,  has 
treated  each  case  as  limited  to  the 
circumstances  of  that  case,  and  has 
declined  to  recognise  them  as  es- 
tablishing the  broad  principle  that, 
so  lonff  as  nothing  is  done  in  deroga- 
tion ofthe  alienee  s  estate,  the  aliena- 
tion has  no  operation  on  the  power. 
We  cannot  set  this  limitation  on  the 
part  of  this  eminent  author  against 
the  judicial  decisions  themselTes." 
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of  the  estate^  and  except  as  against  the  grantee^  whose 
interests  only  are  protected,  or  with  his  consent,  it  may 
still  be  executed  (a). — Accordingly,  if  land  be  limited  to 
A.  for  life  with  remainders  over,  with  remainder  to  A.  in 
fee,  and  with  a  power  in  A.  to  revoke  and  appoint  new 
uses  in  favour  of  particular  objects ;  though  a  conveyance 
by  A.  of  all  his  estate  and  interest  would  suspend  the 
operation  of  the  power  against  the  grantee  without  his 
consent,  as  to  the  life  estate  and  remainder  in  fee,  yet  as 
to  the  intermediate  remainders,  which  are  not  affected  by 
the  conveyance,  the  power  may  still  be  executed.  Thus 
upon  the  bankruptcy  of  A.,  which  would  transfer  all  his 
estate  to  the  trustee  in  bankruptcy,  the  power  would  be 
so  far  suspended ;  but  as  to  the  estates  limited  to  others, 
and  not  affected  by  the  bankruptcy,  the  power  would  still 
be  operative  (6). 
conrejaooe  with  A  convcyauce  of  the  estate  may  be  made  with  an  ex- 
press reservation  of  the  power. — Where  the  tenant  for 
life  under  a  settlement  containing  powers  of  sale  and 
conversion  exerciseable  with  his  consent,  conveyed  his 
interest  to  a  purchaser  by  the  description  of  all  his  interest 
in  the  lands  and  funds  into  which  the  settled  property 
then  were  or  at  any  time  thereafter  might  be  converted  and 
changed,  it  was  held  that  the  purchaser  took  the  property 
subject  to  the  powers  of  conversion,  and  that  the  sub- 
sequent consent  of  the  tenant  for  life  to  a  conversion  was 
no  derogation  from  his  grant  (c). 

Where  an  estate  subsists  together  with  a  power  of 
leasing  at  a  rent  not  less  than  the  full  value,  a  convey- 
ance merely  by  way  of  mortgage  or  security  for  a  charge^ 
impliedly  reserves  the  power  to  its  full  extent,  because 
the  power  is  not  derogatory  to  the  security,  but  auxiliary 


rMervation  of 
power. 


Implied 
taon  of  power. 


(a)  Bringloe  ▼.  Croodton,  4  Bing. 
N.  G.  726 ;  Alexander  t.  MUU,  L. 
B.  6.  Ch.  124 ;  40  L.  J.  C.  73. 

{b)  Badham  y.  Mee,  7  Bing.  695  ; 
Jones  T.  Winwood,  3  M.  &  W.  €58 } 


see  Hole  ▼.  Eecott,  2  Keen,  444 ;  4 
M.  &  Cr.  187. 

(o)  Warburton  ▼.  Fam,  16  Sim. 
626. 
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to  it  (a).  Where  the  tenant  for  life  under  a  settlement, 
having  a  power  to  renew  leases  and  take  the  fines  on  re- 
newal for  his  own  benefit,  assigned  all  his  interest  under 
the  settlement  by  way  of  mortgage ;  it  was  held  that  the 
power  might  be  exercised  notwithstanding  the  mortgage, 
but  that  the  consent  of  the  mortgagee  was  necessary,  for 
he  being  assignee  of  the  fines  had  an  interest  in  every 
renewal  which  might  be  granted  (2>). 

A  judgment,  as  formerly  charging  the  land,  was  con- sffeotof  ajndg- 
sidered  to  do  so  not  by  act  of  the  party,  but  in  invitv/m,  donee  of  a 
and  therefore  did  not  affect  the  power  and  was  liable  to  ^^^ 
be  defeated  by  an   execution  of  the   power  (c).      The 
statute  1  &  2  Vict.  c.  110,  s.  13,  made  the  judgment  an 
actual  charge  on  the  property  over  which  the  debtor  has 
any  disposing  power  for  his  own  benefit,  as  if  he  had 
actually  charged  it. — But  the  recent  Act,  27  &  28  Vict, 
c.  112,  has  deprived  a  judgment  of  any  effect  as  a  charge 
until  the  land  is  actually  delivered  in  execution. — By  the 
former  Act,  s.  11,  all  lands  over  which  the  judgment 
debtor,  at  the  time  of  entering  up  judgment  or  at  any 
time  afterwards,  has  any  disposing  power  which  he  might, 
without  the  assent  of  any  other  person,  exercise  for  his 
own  benefit,  may  be  taken  in  execution. 

Powers  have  been  distinguished  and  designated  accord- 
ing to  their  operation  upon  the  estate  of  the  donee,  and 
their  consequent  dependance  for  thev*  full  efficacy  upon 
the  continuance  of  that  estate,  as  follows  : — 

"  Powers  a/ppendant  or  appvHenant  are  so  termed  be- 


(a)  Sugden,  68 ;  Lang  v.  Rankin^ 
Bngd.  Pow.  App. 

(b)  Simpson  v.  Bathurst,  L.  B.  6 
Oh.  198.  Hatheriey,  L.  C,  there  Bsid 
"  The  simple  fact  of  a  mortgage  doee 
not  extinguish  a  power  of  this 
nature,  although,  of  course,  the 
donee  of  a  power  can  in  no  case  de- 
feat his  own  instrument.  So  that 
the  true  question  in  such  cases  is  not 
whether  the  power  is    good,  but 


whether  the  donee  by  exerdsing  it  is 
or  not  interfering,  or  attempting  to 
interfere,  with  any  other  rights  which 
he  has  created.  If  he  cannot  exercise 
the  power  without  derogating  from 
such  rights  he  cannot  exercise  it  at 
all.  but  if  he  can  do  so  in  harmony 
with  such  rights  he  is  at  liberty  to 
do  so." 

(c)  Sugden,  480.    See  further  as 
to  judgments,  po»t,  Fart  IV. 

2o 
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Fow«n  appen- 
dant to  wtate. 


cause  they  strictly  depend  upon  the  estate  limited  to  the 
person  to  whom  they  are  given/'  They  are  restricted  by 
any  alienation  or  disposition  of  that  estate  inconsistent 
with  a  subsequent  exercise  of  the  power ;  for  the  power 
cannot  be  afterwards  exercised  in  derogation  of  such 
alienation.  As  where  an  estate  is  limited  to  the  use  of  a 
person  in  fee,  with  a  power  of  revocation  and  new  appoint- 
ment ;—  or  where  an  estate  for  life  is  limited  to  a  person 
with  a  power  to  grant  leases  in  possession ; — ^in  either 
case  an  alienation  of  the  estate  restricts  the  power  to  the 
extent  of  the  alienation,  and  the  power  is  so  far  appendant 
or  appurtenant  to  the  estate  (a). — Powers  appendant  may 
also  be  extinguished  by  release  (b). 


Powers  ooUatomi  Powors  which  do  uot  Operate  upon  an  estate  limited  to 
ormgroM.  ^^  persou  to  whom  they  are  given,  are  called  collateral 
or  in  gross.  They  iDclude  powers  given  to  a  person  to 
whom  an  estate  is  limited,  but  which  enable  him  to  create 
such  estates  only  as  do  not  operate  upon  his  own  estate ; 
also  powers  given  to  a  person  having  no  estate. — In- 
inpenonha^g  stanccs  of  the  former  kind  occur  in  the  case  of  a  tenant 

estate. 

for  life^  with  a  power  of  appointing  a  jointure  to  his 
widow,  which  cannot  operate  until  after  the  determination 
of  his  life  estate ; — and  in  the  case  of  a  tenant  for  life  with 
a  power  of  appointing  after  his  death  to  his  children. — 
Such  powers  in  tenant  for  life  are  not,  like  powers  ap- 
pendant, affected  by  a  conveyance  of  his  life  estate ;  be- 
cause they  do  not  operate  in  derogation  of  the  convey- 
ance. But  they  may  be  released  and  extinguished  by 
him  (c). 


(a)  Sugden,  46,  61, 67  ;  see  AUtc- 
mnder  y.  MiUs,  L.  B.  6  Ch.  124 ;  40 
L.  J.  0.  73.  **  A  leasing  power  given 
to  a  tenant  for  life  ia  naually  epoken 
of  in  our  books  as  a  power  appen- 
dant to  the  estate  of  the  tenant  for 
life ;  and  it  is  said  that  the  estate  of 
the  lessee  is  in  such  case  derived  out 
of  the  estate  of  the  tenant  for  life 
for  such  period  of  the  term  as  he 


may  happen  to  live.  It  would  pro- 
bably be  more  correct  to  say  that  ii 
operates  upon  that  estate,^^  than  to 
say  it  is  derived  out  of  it  eveb  during 
that  period."  Opinion  of  t^e  Judges 
in  Long  v.  Rankinf  Sugden,  899. 

(6)  Sugden,  82. 

(c)  Sugden,  46,  79,  82 ;  "  Every 
grantee  for  life  with  a  power  in  gross 
may  release  or  extinguish  it.''    Wesi 
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Powers  in  gross  in  a  person  having  no  estate  in  the  lopenonhATing 
land  are  distingnished  into  those  which  the  donee  of  the 
power  may  exercise  for  his  own  benefit,-r-and  those  which 
he  can  exercise  for  the  benefit  of  others  only^  without  any 
benefit  to  himself.  The  former  partake  of  the  nature  of 
property  or  interest^  and  may  therefore  be  released  or 
extinguished  by  the  donee  of  the  power. — An  instance  of  Power  nMrred 
this  kind  of  power  occurs  where  a  person  seised  m  fee  of  ert«to. 
settles  his  whole  estate  upon  others^  but  reserves  to  him- 
self a  power  of  revocation.  Such  power  is  a  power  in 
gross  and  part  of  his  old  dominion ;  by  revocation  of  the 
uses  he  would  be  restored  to  his  former  ownership ;  and 
it  is  therefore  capable  of  being  released  and  extin- 
guished (a). — So  if  the  power  of  revocation  be  reserved 
to  the  heir  of  the  settlor^  because  by  the  revocation  the 
heir  would  be  restored  to  the  estate  (b) . 

A  power  in  a^person  having  no  estate  or  interest  in  the  Power  amply 
land  which  he  can  exercise  for  the  benefit  of  others  only,  ^ 
and  not  of  himself,  is  called  a  power  simply  collateral. 
As  for  example,  a  power  given  to  a  stranger  to  revoke  a 
settlement  and  appoint  new  uses  to  other  persons  desig- 
nated in  the  deed.  Also  powers  given  to  executors  to 
sell  land  for  the  purpose  of  the  will,  and  powers  given  to 
trustees  of  settlements  to  sell,  lease,  etc.  are  examples  of 
powers  simply  collateral  (c). — Powers  of  this  kind  give  a 
bare  authority  without  any  property  or  interest,  and  are 
therefore  not  capable  of  being  released  or  extinguished 
by  the  donee  of  the  power ;  but  only  by  those  persons 
for  whose  benefit  they  are  created  (c?). 

It  may  be  observed  that ''  a  power  in  gross,  and  a  power 
collateral  (not  simply  collateral)  is  one  and  the  same 
thing ;  '*  though  the  word  collateral  has  been  sometimes 

y.  Bemey,  1  Boss.  &  M.  481 ;  Sug-  (b)   Orange  ▼.   TMng,  Bridgm. 

den,  88  ;  Biekley  ▼.  QueH,  1  Buss.  114. 

&M.440.  (c)  Sugden,  47. 

(a)  Saffden,  47,  82  ;  Co.  Lit.  237  (d)  Sugden,  47, 40  ;  Co.  Lit.  287 

a;  265  I;    Albany*i  Casey  I  Co.  a  266  6;  I>iffge's  Case,  Moor,  605. 
110  J. 
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used  as  meaning  simply  collateral  in  distinction  to  powers 

in  gross  (a) . — ^'  This  classification  of  powers  is  important 

'  only  with  reference  to  the  ability  of  the  donee  to  suspend^ 

extinguish^  or  merge  the  power ''  (6) . 

Power  Mpen.         The  Same  power  may  have  different  aspects  and  may  be 

JS^and^iL  both  appendant  and  collateral  with  reference  to  different 

othen.  estates   of  the  donee  upon  which  it  operates ;  as^  if  a 

settlement  be  made  to  A.  for  Ufe  with  remainder  to  B. 

for  life  or  in  tail^  with  remainder  to  A.  in  fee^  and  A.  be 

given  a  power  to  jointure  his  wife  or  to  appoint  to  his 

children  after  his   deaths  the  power  is  collateral  or  in 

gross  as  to  his  life  estate,  but  appendant  or  appurtenant 

as  to  his  remainder  in  fee.     And  if  he  conveyed  the  fee^ 

he  would  remove  it  from  the  operation  of  the  power ;  but 

the  power  would  remain  operative  over  the  intermediate 

remainder  after  the  death  of  A.  (c). 

(a)  Sogden,  906.  (c)    Sngden,  47,  87 ;   see  ante, 

(h)  Sugden,  40.  p.  884. 


/ 
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§§  3.  Powers  Distinguished^  as  to  the  Objects  of  the 

Power. 

General  and  particular  powers. 

Fowers  of  appointment  to  a  class — ^Distributiye  and  exolusiye 
powers — power  of  selection  from  dass. 

Power  to  appoint  to  children — to  children  living  at  death  of 
parent — child  in  ventre  sa  m^e— power  to  appoint  to  ''re- 
lations.** 

Implied  gift  to  children  in  de&ult  of  appointment— gift  to  chil- 
dren with  power  to  apportion  shares. 

Powers  are  also  distincfaished.  in  resrard  to  the  obiects  PoweM  aistbi. 

^  ,  ,       guiihed  M  to  the 

of  the  power,  into  general  and  particular  or  speidal  ohitot^-^mni 
powers. — A  general  power  authorises  an  appointment  to  powers, 
any  person ; — a  particular  or  special  power  restricts  the 
appointment  to  some  person  or  persons,  or  class  of 
persons  specified  in  the  creation  of  the  power  (a). — "A 
general  power  is,  in  regard  to  the  estates  which  may  be 
created  by  force  of  it,  tantamount  to  a  limitation  in  fee, 
not  merely  because  it  enables  the  donee  to  limit  a  fee, 
which  a  particular  power  may  also  do,  but  because  it 
enables  him  to  give  the  fee  to  whom  he  pleases  ;*  he  has 
an  absolute  disposing  power  over  the  estate/'  This  dis- 
tinction of  general  and  particular  powers  has  some  im- 
portant consequences  in  the  execution  of  powers  (6). 

A  power  of  appointment  to  a  class  of  objects,  as  chil-  Power  of  sp- 
dren,  may  be  distributive  amongst  all  the  individuals  of  oImsoT  oi^eots. 
the  class,  also  called  a  non-exclusive  power ;  or  exdusive, 
authorising  a  selection  of  one  or  more  to  the  exclusion  of 
the  rest,  according  to  the  terms  of  the  power. — ^A  power  DittribatiTe  snd 
given  in  the  terms,  "  to  all  and  every  the  children,''  or  *"  "*^*  ^^  '" 
"  to  and  amongst  *'  or  "  amongst "  the.  children,  or  "  in 

(a)  Sugden,  394 ;  Butler's  note  to  {b)  Ih. ;  BeepoH,  p.  407»  416, 

Co.  Lit.  271  b,  lU.  4, 
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such  sliares ''  as  A.  shall  appoint,  requires  that  all  shall 
have  a  share  ;  the  power  is  distributive  only  and  not  ex- 
clusive.— A  power  in  the  terms,  "  to  such/'  or  "  to  and 
amongst  such  "  or  "  to  one  or  more  *'  of  the  children,  as 
A.  shaU  appoint,  imports  the  power  of  appomting  to  some 
Power  of  mIms-  exclusively ;  the  power  is  distributive  and  exclusive  (a). — 
A  power  in  the  terms,  "  to  one ''  of  the  children,  as  A. 
shall  appoint,  gives  the  power  of  selecting  one ;  it  is 
esiclusive  only  and  not  distributive  (6). 


tioa 


Power  to  »p-  A    power  to    appoint 

p«inttoohildr«i,  ^    grandchildren;    althc 


To  children  lira 
ing  at  death  of 
parent. 


to  children  does  not  extend 
although  the  power  be  expressed 
to  be  to  the  children  '^for  such  estate  and  subject  to 
such  provisions  and  limitations  as  the  donee  of  the 
power  may  direct,  limit,  or  appoint.^'  And  under  such  a 
power  an  appointment  fco  a  child  for  life  with  remainder 
to  his  children  in  strict  settlement  would  not  be  authorised 
except  as  to  the  appointment  to  the  child,  and  beyond 
that  would  be  void  (c).  But  a  deed  of  appointment  in 
this  form  to  which  the  child  is  an  executing  party,  may- 
be supported  in  some  cases  as  operating  first  as  a  good 
appointment  to  the  child,  enabling  him  to  make  the  settle- 
ment intended,  and  then  as  a  settlement  by  him  (d) . 

The  power  of  appointment  to  children  may  be  re- 
stricted in  its  terms  to  the  children  living  at  the  death  of 
the  parent  or  some  other  time,  although  it  be  exerciseable 
by  deed  or  will,  and  in  such  case  those  children  only  who 
survive  are  objects  of  the  power  (e). 

A  child  m  ventre  sa  mere,  who  is  afterwards  bom,  is 


(a)  SugdoD,  444,  and  oaaes  there 
cited ;  Qainrford  r.  Dunn,  L.  B.  17 
Eq.  405 ;  43  L.  J.  C.  403.  As  to 
an  illusory  execution  of  a  non-exclu- 
sive power,  Beepott^  p.  435,  where  see 
also  the  statute,  37  &  88  Vict.  c.  87. 

{b)  Brawn  v.  Hiffgt,  4  Ves.  708, 
717. 

(e)  Sugden,  664;  Doer.  Wefford^ 
12  A.  &  E.  61 ;  Brudenell  y.  Elwet^ 
1  East,  442  ;  7  Ves.  882  ;  see  Trol- 
lope  T.  Boutied^e,  1  D.  4  Bm.  662. 


A  devise  to  the  children  of  A.  and 
their  heirs,  for  such  estates  as  A. 
should  appoint  was  held  to  authorise 
an  appointment  to  a  grandchild. 
Fotder  v.  Cohen,  21  Beay.  860. 

(d)  Sugden,  670;  seepof<,p.  420. 

(e)  Sugden,  674,  as  to  the  con* 
struction  of  powers  in  this  respect ; 
and  see  Kennedy  y.  Kingeton,  2  J.  & 
W.  481;  Biel^ld  v.  Becf»rd,  2 
Sim.  854;  Sw^  v.  Swift,  8  Sim. 
168. 
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^considered  as  existing  for  the  purpose  of  taking  by  ap-  cMdiin>enir€$a 
pointment  under  a  power  to  appoint  amongst  children  taking** 
living  at  the  death  of  the  father  (a). 

A  power  to  appoint  amongst  ^'relations ''  is,  in  general,  Powm  to  qppdnt 
construed  to  mean  those  capable   of  taking  under  the 
statute  of  distributions,  even  in  the  case  of  a  devise  of 
real  estate  {b) . 


Where  a  power  of  appointment  amongst  children  isimpHed^to 
given  by  will,  whether  exclusive  or  non-exclusive,  with-  fault  of  »ppoint- 
out  any  express  gift  to  the  children  or  others  in  default 
of  appointment,  there  is  in  general  implied  a  gifl  to  the 
children  in  that  event  {e).  But  under  such  implied  gift 
those  children  only  can  take  in  default  of  appointment 
who  were  capable  of  taking  by  appointment.  So  that  if 
the  power  be  restricted  to  children  living  at  the  death  of 
the  parent,  (as  where  it  is  exerciseable  by  will  only,)  the 
surviving  children  only  take  in  def9.ult  of  appointment, 
and  those  dying  in  the  lifetime  of  the  parent  are  ex- 
cluded (d). — A  power  to  appoint  to  one  only  of  children 
to  be  selected  exclusively  of  the  others  would  not  raise 
such  implication  in  favour  of  all  the  children  or  of  any 
of  them  {e). 

But  where  there  is  a  gifib  to  children  with  a  power  of  Gifttoobiidren 
appropriating  the  shares  in  which  they  are  to  take, — as,  to  t^po^^sbarei. 


all  the  children  of  A.  in  such  shares  as  A.  should  appoint 
by  will,-r-the  children  take  vested  interests  by  the  ex- 
press terms  of  the  gift,  subject  to  be  divested  by  the 
exercise  of  the  power,  and  a  child  dying  in  the  lifetime 


(a)  Beale  t.  Beale,  1  P.  Wms. 
244;  Sugden,  673 ;  ante,  pp.  829,872. 

(6)  Doe  V.  Over,  1  Taunt.  263 ; 
Sugden,  653,  657;  Hawkins  on 
WUU,  104. 

(c)  Sugden,  591 ;  1  Jarman  oix 
Wills,  485 ;  Brown  y.  ffiffSfe,  8  Ves. 
574 ;  BtUler  t.  Orc^,  L.  B.  5  Ch. 
26;  39  L.  J.  C.  291;  Jejferya* 
TnuU,  L.  B,  14  £q.  186  ;  42  L.  J. 


C.  17  ;  where  a  gift  over  in  deikult 
of  appointment  was  construed  as 
mt^ning  in  default  of  children  in 
order  to  admit  the  implied  gift  to 
the  children. 

(d)  Sugden.  596  ;  Walsh  y.  Wat- 
linger,  2  Russ.  &  M.  78 ;  Kennedy 
Y.  Kingston,  2  J.  &  W.  481 ;  see 
Phen^t  TruHt,  L.  B.  5  Eq.  846. 

(e)  Sugden,  598 ;  see  ante^  p.  890. 
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of  the  parent  will  remain  entitled  in  default  of  appoint- 
ment, notwithstanding  the  power,  being  by  will  only,  is 
restricted  to  those  living  at  the  death  of  the  parent  (a). 

Where  by  a  settlement  a  sum  of  money  was  charged 
for  the  younger  children  to  be  paid  in  such  shares  as  the 
father  should  appoint  and  in  default  of  appointment 
equally,  and  the  father  appointed  a  certain  sum  to  one  of 
the  children,  it  was  held  the  unappointed  portion  mast 
be  equally  divided  amongst  all  the  children  including  that 
one  to  whom  the  appointment  had  been  made  {b). 


(a)  Sugden,  597 ;  Ccuierton  t. 
Sutherlaf^y  9  Yes.  446;  Lambert 
T.  ThwaiteB,  L.  B.  2  Eq.  151 ;  85  L. 
J.  C.  406,  and  see  the  oases  there 
cited  and  commented  'on.  "The 
general  principle  seems  to  be  this, — 
u  the  instrument  itself  gives  the 
property  to  a  class,  but  gives  a  power 
to  A.  to  appoint  in  what  shares  and 
in  what  manner  the  members  of  that 
class  shall  take,  the  property  Teste, 
until  the  power  is  exercised,  in  all 
the  members  of  the  class,  and  they 
will  all  take  in  default  of  appoint- 
ment ;  but  if  the  instrument  does 
not  contain  a  gift  of  the  property  to 
any  class,  but  only  a  power  to  A.  to 
give  it,  as  he  may  think  fit,  among 


the  members  of  that  class,  those 
only  can  take  in  de&ult  of  appoint- 
ment who  might  hare  taken  under 
an  exercise  of  the  power.  In  that 
case  the  Court  imphes  an  intention 
to  give  the  proper^  in  default  of  ap- 
pointment to  those  only  to  whom 
the  donee  of  the  power  might  give 
it."  Per  Kindersley,  V.  C,  Um^ 
hert  ▼.  ThwaiteSf  supra. 

(i)  Walnuley  y.  Van^han,  1  D. 
&  J.  114 ;  26  L.  J.  C.  503  ;  andsee 
Simpeon*8  Settlement,  4  D.  &  S.  521 ; 
20  L.  J.  C.  415,  where  "  in  de&ult 
of  appointment "  was  construed  to 
mean  so  far  as  an  appointment  should 
not  extend. 
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§  2.  Construction  of  Powers. 

Oonstniction  of  Powers  as  to  the  Uses  and  Estates  to  be  ap- 
pointed. 

Power  in  general  terms  extends  to  fee — power  to  appoint  fee  in- 
oludes  less  estates — appointment  of  a  charge — of  a  sale  and 
conTersion. 

Devise  of  absolute  power  of  disposition  passes  the  fee — disposi- 
tion restricted  as  to  the  objects — devise  for  life  with  power 
over  remainder. 

Construction  of  powers  as  to  priority  of  operation. 


The  power  does  not,  in  general,  limit  the   uses  and  constraotion  of 

_  •  -1    "1  1  •  1        •  powera  as  to 

estat.e8  to  be  appointed,  but  only  gives  authority  to  use*  and  esutes 
appoint  them.  Therefore  technical  words  of  limitation  are 
not  required,  even  in  a  deed;  and  Hhe  extent  of  the 
authority,  as  regards  the  uses  and  estates  to  be  appointed 
depends  upon  the  intention  of  the  power,  collected  from 
the  terms  and  purpose  of  its  creation  (a) . 

A  power  to  sell  or  appoint  or  dispose  of  land  in  general  Power  in  genera 

.  ,  •         T     T  '      •  n     1      terms  extends  to 

terms,  without  any  express  or  implied  restriction  of  the  the  fee  without 

,      ,  words  of  limita- 

estates  to  be  created,  extends  to  the  fee ;  it  imports  the  tion. 
same  power  of  disposition  as  the  donor  of  the  power 
himself  had  (6). — So  a  power  to  appoint  or  dispose  of 
land  to  a  particular  object  or  objects,  without  words  of 
limitation,  authorises  an  appointment  in  fee  (c). 

A  power  to  appoint  the  fee  simple  or  to  appoint  in  Power  to  appoint 
general  terms,  without  restriction  as  to  the  nature   or  leeser  estate, 
quality  of  the   estate  or  interest  to   be  appointed,  also 
authorises  an  appointment  of  any  less  estate  or  interest 
derivable  out  of  the  fee  (cQ. 


(a)  Sugden,  102,  898.  176.    See  It  y.  Stafford,  7  East, 

(6)  Sugden,  398 ;  Wood  r.  Bich-  521. 
ardson,  4  Bear.  174.  (d)  Sugden,  408,  412,  837.     Oro- 

{o)  Sugden,  400;  Lirfe  y.  Salt-  zier   y.   Orogier,  8   Dru.  &  War., 

ingtUme,   1  Mod.  189$   1  Freem.  358. 
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rersion. 


Appointment  of  A  power  extending  to  the  fee  may  be  well  executed 
by  appointing  a  charge  upon  the  land  in  favour  of  an 
object  of  the  power,  giving  an  equitable  interest  only, 
whether  with    or  without  a   legal   term  or  interest  as 

Of  Mieaadoon.  auxiliary  to  it  [a) ; — or  by  appointing  that  the  land  shall 
be  sold  and  the  proceeds  distributed  amongst  the  objects 
of  the  power  (6). — So  a  power  of  appointment  over  real 
estate,  unrestricted  as  to  the  estates  or  interests  to  be 
appointed,  may  be  well  executed  by  appointing  a  share 
to  an  object  of  the  power  and  declaring  that  it  shall  be 
of  the  nature  of  personal  estate ;  and  the  interest  in  such 
share  will  be  transmissible  accordingly  (c). — In  such 
cases,  though  the  appointment  may  not  be  formally  valid 
at  law,  as  where  it  is  made  to  trustees  for  sale,  (such 
trustees  not  being  objects  of  the  power,)  it  is  valid  in 
equity  and  will  be  carried  into  effect  {d). 


DeTiMof  abM).  A  devisc  to  a  person  in  terms  importing  that  he  may 
^8p<nidaapM8es  disposc  of  the  property  at  his  absolute  discretion  confers 
an  estate  in  fee  simple  or  the  entire  interest,  and  not 
merely  a  power ;  but  this  construction  does  not  apply  to 
a  conveyance  by  deed,  in  which  such  form  of  limitation 
would  merely  confer  a  power  of  appointment  (e). 


(a)  Roberts  y.  Dixall,  2  Eq.  Oa. 
Air.  668  ;  Sugden,  405. 

(b)  Long  r.  Lon^y  5  Ves.  445, 
where  the  power  in  terms  extended 
to  charging  only,  but  to  an  un- 
limited extent  Kenworthyv.  Bate, 
B  Yes  793;  Fowler  y.  Cohen,  21 
Beay.  360 ;  Cows  y.  Fotter,  1  J.  & 
H.  30 ;  29  L.  J.  0.  886. 

(c)  Webb  y.  SadleTy  L.  B.  8  Ch. 
419;  42  L.  J.  G.  498. 

{d)  Sugden,  406. 

{e)  Sugden,  104 ;  see  ante,  p.  165; 
re  MaxweWs  Will,  24  Beay.  246 ; 
26  L.  J.  0.  854.  As  to  a  deyise  to 
executors  or  trustees  passing;  the  fee 
or  a  power  to  sell  only,  see  ante,  p. 
378  ;  Sugden,  111.  *«  Technical 
words  are  so  essential  to  the  creation 
of  estates  by  deed,  and  their  import 


is  so  generally  understood,  that  a 
question  rarely  arises  upon  a  deed, 
whether  a  pi^y  take  au  actual  es- 
tate or  only  a  power."  Sugden, 
134.  '*  There  is  an  eyident  cOffer- 
ence  between  a  power  and  an  absolute 
right  of  property ;  not  so  much  with 
regard  to  the  party  possessing  the 
power,  as  to  the  party  to  be  afieoted 
by  the  execution  of  it.  If  our  at- 
tention is  to  be  confined  to  the 
former  entirely,  there  is  no  reason 
why  the  money  he  has  a  right  to 
raise  should  not  be  considered  his 
property,  as  much  as  a  debt  he  has 
a  right  to  reooyer.  Bat  the  latter 
can  only  be  charged  in  the  manner 
and  to  the  extent  specified  at  the 
creation  of  the  power."  Per  Grant, 
M.  B.,  Eolmee  v.  CoghUl^  7  Yea.  50^. 
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Where  the  devise  is  accompanied  with  expressions  re-  DitpoflitioiiM. 
stricting  the  disposition  to  particular  objects,  the  question  theobjeott., 
often  arises  whether  such  expressions  are  obligatory  and 
create  a  particular  power  only  in  favour  of  the  objects 
mentioned. — Where  a  testator  devised  to  his  wife  ^'  to  be 
at  her  disposal  in  any  way  she  may  think  best  for  the 
benefit  of  herself  and  family^''  it  was  held  that  the 
property  was  left  to  her  absolute  disposal,  and  that  no 
trust  or  restriction  was  imposed  in  favour  of  the 
family  (a). — Where  a  testator  devised  all  his  property  to 
his  wife,  her  heirs,  executors,  administrators,  and  assigns, 
for  her  sole  use  and  benefit,  in  full  confidence  that  she 
would  dispose  of  it  for  the  benefit  of  all  their  children^ 
it  was  held  that  a  trust  was  created  and  that  the  wife 
took  an  estate  for  life  with  a  power  of  appointment 
amongst  the  children  (2>). 

A  devise  to  a  person  for  life  expressly,  with  re- DenBaforUfe 
mainder  to  such  persons  as  he  shall  by  deed  or  will  or  tmuS^dm! 
otherwise  appoint,  does  not  give  him  the  absolute  interest ; 
although  he  may  acquire  it  by  an  exercise  of  the  power 
(c)._So,  a  devise  to  a  person  for  life,  with  remainder  to 
his  ^^  assigns "  gives  him  a  life  estate  with  a  general 
power  of  appointment  over  the  remainder  (d) . 

Where  several  powers  are  given  or  reserved  by  the 


(a)  Lambe  r.  Eamet,  L.  B.  6  Oh. 
597 ;  40  L.  J.  G.  447 ;  and  see  Mae- 
kett  Y.  Mackett,  L.  B.  14  Eq.  49 ; 
41  L.  J.  0.  704 ;  Brook  y.  Brook, 
3  Sm.  k  aif.  280. 

(h)  Waee  t.  Mallard,  21  L.  J.  C. 
855.  Oumiek  t.  Tucker,  L.  B.  17 
Eq.  320.  In  this  class  of  cases  it 
is  sometimes  doubtful  whether  the 
devisee  takes  un  estate  in  fee  upon 
trust  or  an  estate  for  life  with  a  power 
to  dispose  of  the  inheritance.  *'  The 
better  opinion  certainly  is  that  the 
devise  is  for  life,  with  a  power  to 
appoint  the  inheritance,  unless  the 
words  of  the  will  clearly  negative 
such  a  construction,  and  the  au- 
thorities appear  to    be  greatly  in 


fitvour  of  that  opinion."  Sugden, 
105,  106.  As  to  precatory  expres- 
sions in  a  will  being  construed  to  be 
obligatory,  see  ante,  p.  182. 

{o)  Sugden,  106;  and  the  same 
rule  apples  to  personal  estate,  lb. 
See  Tomlimon  v.  Dighton,  1  P. 
Wms.  149;  10  Mod.  31;  FotoeU's 
Tnuii,  89  L.  J.  C.  188 ;  Pennock 
V.  Pennock,  L.  B.  13  £q.  144 ;  41 
L.  J^  G.  141.  See  Butler  v.  Gray^ 
L.  B.  5  Gh.  Ap.  26 ;  39  L.  J.  G. 
291 ;  Farington  v.  Parker,  L.  B.  4 
Eq.  116,  a  case  of  chatteh  (wrsonal. 

(df)  Q^e9Ud  V.  Michell,  24  L.  J. 
G.  722;  see  Brookman  v.  Smith,  L. 
B.  6  Ex.  291 ;  7  lb.  271 ;  40  L.  J. 
G.  161. 
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canrtnustion  of  Same    deed  or   instrament,  which  cannot  operate  con- 

powen  M  to  -  ,  1  •      • .        i»   .  i_    • 

priority  of  op«»-  currently,  the  question  occurs  as  to  the  priority  of  their 
operation.  This  may  be  expressly  provided  for  in  the 
terms  of  the  instrument ;  but  the  usual  practice  seems  to 
be  to  leave  it  to  be  determined  by  construction  of  law 
from  the  purpose  and  intention  of  the  powers  and  the 
occasions  for  their  exercise  (a). 

Power  of  tale.  A  power  of  salc  aud  exchange  necessarily  operates  by 
its  exercise  a  complete  conversion  of  the  subject  of 
property  and,  in  general,  supersedes  all  the  then  existing 
uses,  estates,  and  powers  under  the  settlement,  (except 
a  lease  previously  created  under  a  power  of  leasing,) 
and  transfers  them,  so  far  as  they  apply,  to  the  property 
purchased  or  taken  in  exchange  {b) . — Similarly,  a  power 
of  partition  shifts  all  the  uses  from  the  undivided  moiety 
to  the  specific  separate  moiety  acquired  by  the  parti- 
tion (c). — So,  a  power  to  raise  money  for  payment  of 
debts  or  legacies,  in  general,  takes  priority  of  all  beneficial 
estates  and  interests  in  the  property  (d). 

Power  of  leMing.  A  powcr  of  Icasiug,  the  purpose  of  which  is  the  pro- 
fitable disposal  of  the  property  for  the  time  being  in  the 
interest  of  all  persons  beneficially  entitled  under  the 
settlement,  necessarily  operates  in  priority  to  all  other 
powers  then  subsisting.  The  execution  of  a  lease  under 
the  power  effectually  displaces  the  possession  during  the 
term  thereby  created  and  vests  it  in  the  lessee,  as  against 
all  the  estates  in  the  settlement,  which  it  renders  re- 
versionary in  regard  to  the  lease ;  and  all  other  powers 
subsequently  executed  operate  only  upon  the  rever- 
sion {e), — The  benefit  of  the  rents,  covenants,  conditions 
and  rights  of  entry  under  the  lease,  provided  it  be  made 
in  accordance  with  the  power,  becomes  incident  to  the 

(a)  Sugden,  488;  1  SanderB  on  1  Ve8.jan.  499. 

Uses,  164 ;  Butler's  note  to  Co.  Lit.  {d}  See  Bringloe  r.  Goodton^  4 

271  6,  III.  4.  Bing.  N.  0.  726. 

(b)8vigden,4S2iaeeanie,p.S79,  {e)    Sugden,  483  ;    Bringloe    ▼. 

(c)   Sugden,  488 ;  JSarl  qf   Uah  Goodton,  4  Bing.  N.  0.  726. 
bridge  v,  Bc^ley,  4  Bro,  C.  0. 18  j 
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reversionary  estates  and  interests  under  the  settlement  in 
their  order  of  succession  (a). 

A   power    of  jointuring^    according    to  its  purpose^  Powwof  jointnr- 
operates  from  the  death  of  the  husband^  and  takes  priority 

m 

of  all  other  beneficial  uses  and  estates  of  the  settlement 
then  subsisting  or  arising  upon  that  event  {b). 

A  power  of  charging  portions  for  children^  in  general^  Poww^f^harg- 
takes  effect  after  the  life  estate  of  the  father,  and  subject 
to  the  jointure  of  his  widow  (c). 


ingportionB. 


(a)  WhWoch^s  Cote,  8  Co.  69  6 ; 
Butler's  note  to  Co.  Lit.  214  a\ 
laherwood  ▼.  Oldknoto,  8  M.  &  S. 
382  ;  Rogers  y.  Hnmphreya,  4  A.  & 
E.  299.  In  WkUlock's  Cote  it  was 
resoWed,  as  to  the  form  of  reserva- 
tion in  a  lease  under  a  power,  that 
"when  the  lessor  reserres  rent  to 
him  and  his  heirs,  it  is  good,  for  that 
by  construction  of  law  precedes  the 
limitations  of  the  uses,  and  then  it 
being  well  reserved,  it  is  well  trans- 
ferred to  every  one  to  whom  any 
use  is  limited.  So  if  the  reservation 
be  to  the  lessor  and  to  every  person 
to  whom  the  inheritance  or  rever- 
sion of  the  premises  shall  appertain 
during  the  term,  that  is  likewise 
good,  for  the  law  will  distribute  it 
to  every  one  to  whom  am  limitation 
of  the  use  shall  be  made.  But  it 
was  agreed  that  the  most  clear  and 
■mre  way  was  to  reserve  rent  yearly 
during  the  term,  and  leave  the  law 


to  make  the  distribution,  without 
an  express  reservation  to  any  per- 
son." 8  Co.  71a.  VThere  the  lessor 
having  a  power  of  leasing  under 
a  settlement  made  a  lease  reserving 
the  rent  to  himself  his  heirs  and 
assigns,  without  any  reference  to  the 
power  whereby  the  reservation 
might  be  explained  and  directed,  it 
was  held  that  the  lease  operated  only 
by  way  of  estoppel  between  the 
parties  to  it,  and  was  void  both  for 
and  against  the  persons  entitled 
under  the  settlement.  Yellowly  v. 
Qower,  11  Ex.  274  ;  24  L.  J.  Ex. 
289,  explaining  Qreenawcnf  v.  J7aW, 
14  C.  B.  340  ;  23  L.  J.  C.  P.  115, 
in  which  case  a  lease  made  in  like 
terms  but  with  express  reference  to 
the  power  was  supported  in  accord- 
ance with  the  apparent  intention. 

[h)  Sugdeu,  484. 

[o)  Sugden,  487. 


I 
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§  3.  Execution  of  Powers.     §§  1.  Time  of  Execution. 

Power  may  be  executed  at  any  time  during  the  life  of  the  donee — 

notwithstanding  the  determination  of  his  estate. 
Power  giren  at  a  future  time  or  event — after  decease — when  in 

possession  of  estate. 
Power  giyen  upon  contingency— power  giyen  to  surrivor  of  two 

or  more  persons. 
Power  restricted  to  certain  time  or  event — during  oorerture — 

powers  in  settlements. 


Power  giren  for  A  powor  given  in  general  terms^  without  express  or 
implied  restriction  of  the  time  of  execution^  may  be  ex- 
ercised at  any  time  daring  the  life  of  the   donee   (a). 

iTotwiihstuidiBff  And  whcro  the  donee  of  the  power  takes  an  estate  de- 

dafcormination  oi  •iit*  -i«i«/>i-i  ,  *  i 

hit  mtBi9  sad  termmablc  during  his  iiie^  the  power  may  conunue  and 
mftinder.  .  bc  cxcrcised^  though  the  estate  be  determined  and  the 
remainder  vested  in  possession  until  appointment.  Thus 
where  real  estate  was  settled  upon  A.  for  life  or  until 
bankruptcy^  with  remainder  to  his  children  as  he  should 
appoint^  and  in  default  of  appointment  to  the  children 
equally ;  upon  his  bankruptcy  the  property  vested  in  pos- 
session in  the  children^  but  was  subject  to  a  subsequent 
execution  of  the  power  {b). — ^Where  the  donee  of  the 
power  took  such  a  determinable  estate^  and  it  was  ex- 
pressly provided  that  upon  the  determination  of  his 
estate  in  the  event  specified  the  properfy  should  go  over 
as  if  he  were  actually  dead^  it  was  held  that  his  power 
ceased  upon  the  determination  of  his  estate  (c). 

(a)  Sagden,  260.  97,  as  reUting  to  personalty  to  be 

(6)  Atflufin*s  IVutts^  L.  B.  16  Eq.  paid  over  upon  the  determination  of 

685  ;  42  L.  J.  C.  745  ;   Wiekham  t.  the  estate. 

Wing,  2  H.  &  M.  486 ;  34  L  J.  C.  (c)  PoiU  t.    BrUion,  L.  E.   11 

425^    explaining    HatweU  t.  Sat-  Eq.  433. 

wdl^  2  D.  F.  &  J.  456i  80  L.  J.  C. 
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A  power  given  at  a  fnture  time  or  in  a  future  event  Power  giTen  at 
cannot  be  executed  until  the  time  arrives  or  the  event '"™*^'- 
happens.     Thus^  a  power  of  sale  given  after  the  decease  tjber  deoaase  of 
01  a  person  cannot^  in  general^  be  exercised  dunng  his 
life  {a). — So,  where  in  a  settlement  a  power  of  leasing 
was  given  to  the  father  tenant  for  life  during  his  life,  and 
after  his  decease  to  the  son  tenant  for  life  during  his  life ; 
it  was  held  that  the  son  could  not  lease  under  the  power 
during  the  lifetime  of  the  father,  although  the  father 
conveyed  his  estate  to  the  son  (b). 

But  a  power  given  to  appoint  uses  or  estates  afber  the  Power  dven  to 
decease  of  a  tenant  for  life  may  require  to  be  construed  After  his  deoeeae. 
relatively  to  the  prior  life  estate,  as  applying  to  the  time 
of  possession  of  the  estate  to  be  appointed  and  not  as 
limiting  the  time  for  executing  the  power  (c) . — A  limita- 
tion to  A.  for  life  and  'after  his  death '  as  he  shall  appoint 
does  not  restrict  the  execution  of  the  power  to  a  will,  but 
it  may  be  made  at  any  time  during  his  life.  On  the  other 
hand,  a  devise  to  A.  for  life  and  afterwards  to  leave  it  or 
will  it  to  whom  he  pleases  was  construed  to  give  a  power 
of  appointment  by  will  only  (d).  So  a  devise  to  testator^s 
wife  for  life  and  at  her  decease  to  dispose  of  the  property 
amongst  his  children  at  her  discretion  was  held  to  give  a 
power  by  will  only,  and  therefore  in  favour  of  such 
children  only  as  survived  her  {e). 

A  power  given  to  the  tenant  of  an  estate  to  be  executed  power  giten 
when  in  actual  possession  of  the  estate  cannot  be  executed  Zm^    p^'**^ 
before  he  obtains  possession ;  and,  in  general,  possession 
of  his  own  estate  is  intended,  so  that  the  power  cannot  be 


(a)  SugdeD,  266;  Co.  Lit.  112  b ; 
BUtckhw  T.  Lawfy  2  Hare,  40. 
Johnttone  y.  Baber,  8  Beay.  238 ; 
Want  T.  StalUbraw,  L.  B.  8  Sx. 
175,  42  L.  J.  Ex.  108,  and  caaes 
there  cited. 

(b)  Coxe  y.  Day,  13  East,  118. 

(c)  Hargraye'B  note  (2)  to  Co. 
Lit.  113  a.  Alejtander  y.  Toung^ 
6  Hare,  393,  where  the  power  was 
giyen  to  the  tenant  for  hfe  with  a 


direction  that  an j  appointment  by 
deed  should  not  *'  come  into  opera- 
tion until  after  her  death,"  and  it 
was  held  not  to  preyent  the  execution 
of  the  power  by  an  irreyocable 
deed. 

fd)  Sugden,  210. 

\e)  Freeland  y.  Pearson,  L.  B. 
8  £q.  658  ;  86  L.  J.  0. 874^  and  see 
the  cases  there  cited. 
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accelerated  by  possession  acquired  under  a  grant  of  a  prior 
possessory  estate  (a). 

But  in  the  above  cases  of  a  power  to  arise  at  a  fdtore 
time  or  events  a  covenant  or  contract  to  execute  the 
power  when  it  arises^  may  sometimes  operate  as  a  good 
execution  and  be  enforced  in  equity  {b) . 


Power  giren 
upon  a  oootiiu 
gency. 


Power  to  sor- 
yiror  of  two 
personB. 


A  power  given  upon  a  contingency  seems  to  depend 
upon  the  nature  of  the  contingency,  as  to  whether  it  can 
be  exercised  before  the  contingency  happens.  A  power 
given  to  a  person  in  case  of  failure  of  issue  at  his  death 
may  be  executed  during  his  life,  though  operative  only 
upon  the  contingency  happening  of  his  death  without 
leaving  issue  (c). 

If  the  contingency  is  as  to  the  person,  it  cannot  be 
executed  until  the  person  is  ascertained.  Thus,  a  power 
given  to  the  survivor  of  two  persons  cannot  be  executed 
by  a  joint  appointment,  or  by  a  several  appointment 
during  their  joint  lives.  But,  if  to  be  executed  by  will^ 
it  may  be  well  executed  by  the  will  of  the  actual  survivor, 
though  made  during  the  joint  lives ;  for  the  will,  now  at 
least,  speaks  from  the  death  {d) , 


Power  retfcrioted      A  powop  to  be  excrcisod  withiu  a  prescribed  period  is 

oreTODt  not  well  executed  by  a  will,  unless  the  donee  of  the 

power  die  within   the   period,  because  the  will  is  not 

operative  until  his  death  (e) .     And  where  the  power  was 

limited  to  cease  in  a  certain  event,  as  if  the  donee  were 


(a)  Sugden,  269,  soe  Coxe  y.  Day, 
18  East,  118. 

(b)  See  poHy  p.  425 ;  1  Sch.  and 
Let.  63,  Shannon  t.  Bradttreet ; 
Affltek  T.  AffUckt  3  Sm.  &  GiS. 
394 ;  26  L.  J.  C.  858 ;  Johnson  ▼. 
Touchet,  37  L.  J.  G.  25. 

(e)  Sugden,  268.  Dalbif  y.  PnOen^ 
2  Bing.  144.  And  as  to  a  power  to 
arise  on  default  of  issue,  see  Sugden, 
267. 

(d)  Sn^[den,  124,  263 ;  1  Yict  c. 


26,  s.  24 ;  and  a  general  deriae 
operates  as  a  general  power  of  ap* 
pointment,  s.  27.  See  M*Jdam  y. 
Logan^  8  Bro.  C  C.  810 ;  Doe  ▼. 
7\>mkin90n,  2  M.  &  S.  165 ;  Hole  t. 
Eeeott,  4  M.  &  Or.  187.  As  to  a 
power  giFen  to  A.  in  case  he  survire 
B.,  see  Sugden,  262. 

(e)  Cooper  y.  Martin^  L.  B.  3  Oh. 
Ap.  47,  and  there  is  no  jurisdiction 
in  equity  to  supply  such  defect  in 
the  execution.    lb.  seejpo«^  428. 
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then  dead,  a  will  previonsly   made  was  held  to  be  no 
execntion^  as  the  will  remained  revocable  (a). 

A  power  given  to  a  married  woman  during  coverture  Pow«r  during 
cannot  be  exercised  after  the  death  of  her  husband ;  a 
power  given   "  notwithstanding  coverture "  is  not  re-  notwiuutaoding 
stricted  to  the  coverture  (6). — So  a  power  given  to  a°** 
woman  "  being  sole  "  cannot  be  exercised  after  marriage ; 
but  such  restriction  will  not  be  implied  upon  a  general 
power  given  in  a  settlement  made  before  marriage^  though 
the  settlement  contain  limitations  and  other  particular 
powers  to  take  effect  upon  the  marriage  (c) . 

The  usual  powers  in  a  settlement  are  impliedly  re- Powers  in  aettto- 
stricted  in  their  execution  by  the  duration  of  the  settle-  nrtnoted  to  par- 

poMS  of  the 

ment^  or  the  continuance  of  the  trusts  and  purposes  to  Mtdemant. 
which  the  powers  are  subservient ;  and  they  cannot^  in 
general^  be  exercised  after  the  vesting  in  possession  of 
the  ultimate  remainder  in  fee,  whereby  they  are  rendered 
no  longer  necessary  (d). 


(a)  Potis  Y.  Brition,  L.  B.  11  Eq. 
433. 

(&)  Doe  T.  Bird,  2  NeT.  &  M. 
679;  5  B.  &  Ad.  695.  Sugden, 
155, 264.  HoUiday  t.  Overton,  14 
Bear.  467.  A  power  given  in  a 
marriage  settlement  *'  during  coyer- 
tare  "  will  not  extend  to  a  second 


marriage.  "Sonmam  y.  Abbey,  1  J. 
&  W.  881 ;  Morris  y.  Rowet,  4 
Hare,  599. 

(c)  Sugden.  155  ;  Wood  y.  Wood, 
L.  B.  10  Eq.  220;  89  L.  J.  G. 
790. 

(d)  Sugden,  99,  859  ;  see  tmte, 
p.  882. 
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§§2.  The  Form  Ain>  Goni)itions  of  Execution. 

Forms  and  oonditions  prescribed  by  the  power  must  be  striotlj 
complied  with. 

Power  given  in  general  terms. 

Power  to  be  executed  by  deed — by  other  instrument  or  writing — 
will  operating  as  instrument  of  execution — statutory  form  of 
execution  by  deed. 

Power  to  be  executed  by  will — statutory  form  of  execution  by 
will — execution  by  will  revocable. 

Consent  required  to  execution. 

Power  involying  discretion  cannot  be  transferred — power  ex- 
tended to  heirs  or  executors — to  assigns— execution  by 
attorney. 

General  power  may  be  transferred — execution  by  giving  power. 


Fonns  pre- 
Bcribedin 
power  must  be 
observed. 


The  forms  and  conditions  prescribed  in  the  creation  of 
the  power  for  the  due  execution  must  be  strictly  ob- 
served ; — ^as  that  it  shall  be  executed  by  deed,  or  will,  or 
writing  ;— with  signature,  seaUng,  deHvery;— in  the 
presence  or  with  the  attestation  of  witnesses ; — ^with  en- 
rollment, or  any  other  like  ceremony ; — with  the  consent 
of  certain  persons,  or  with  notice  to  certain  persons,  or 
with  any  other  conditions  of  the  like  kind  (A). 


Power  given 
in  general 
terms. 


A  power  given  in  general  terms,  without  any  express  or 
implied  restriction  upon  the  mode  of  execution,  may  be 
executed  by  deed  or  will,  or  by  any  writing  sufficiently 
declaring  the  use  or  estate  appointed  {b) . 


(a)  Sugden,  206,  229;  ffawkiiu 
V.  Kemp,  3-  East,  410,  where 
Ellenborough,  C.  J.  said  of  such 
requisitions  that  being  *'  unessential 
and  unimportant,  except  as  required 
by  the  creators  of  the  power,  they 
can  only  be  satisfied  by  a  strictly 
literal  and  exact  performance.  They 
are  incapable  of  admitting  any  sut»- 
9titution,    because  they    have   no 


spirit  in  them  which  can  be  other- 
wise satisfied ;  incapable  of  receiving 
any  equivalent,  because  they  are  in 
themselves  of  no  value.*'  They  ax^ 
however,  introduced  chiefly  with  the 
object  of  securing  delibemtion  and 
certainty,  and  protecting  the  in- 
terests of  those  whose  estates  are  to 
be  defeated  by  the  appointment. 
(b)  Sugdea,  185,  208. 
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A  power  expressly  requiring  an   execution  by  deedpow«tob« 
cannot,  in  general,  be  executed  by  will. — But  if  the  mode  dJ3u      ^ 
of  execution  be  extended  in  terms  to  any  other  instru-  mLfofmuSg. 
ment  or  writing,  it  is  not   then  restricted  to  a  deed, 
and  an  instrument  intended  as  a  will,  whether  good  or 
not  as  such,  if  answering  to  the  description  and  complying 
with  the  formalities  required  by  the  power,  may  be  a 
sufficient  execution  (a) .     In  this  respect,  a  will  attested  wm  operating 

80  iiutrament  of 

as  being  "  published,  acknowledged  and  declared "  as  execution, 
the  testator's  will  in  the  presence  of  witnesses  was  held 
to  answer  the  description  of  an  instrument  "  de- 
livered'* (6).  But  a  will  not  sealed  nor  purporting  to  be 
sealed  was  held  not  to  operate  as  an  instrument  "  sealed,'' 
as  required  for  the  execution  of  a  power  (c). 

By  the  22  &  23  Vict,  c:  35,  s.  12,  "A  deed  hereafter  statutory  form 

,,  i»TiTi  ®^  execution  by 

executed  in  the  presence  of  and  attested  by  two  or  more  deed, 
witnesses  in  the  manner  in  which  deeds  are  ordinarily 
executed  and  attested  shall,  so  far  as  respects  the  execu- 
tion and  attestation  thereof,  be  a  valid  execution  of  a 
power  of  appointment  by  deed  or  by  any  instrument  in 
writing  not  testamentary,  notwithstanding  it  shall  have 
been  expressly  required  that  a  deed  or  instrument  in 
writing  made  in  exercise  of  such  power  should  be 
executed  or  attested  with  some  additional  or  other  form 
of  execution  or  attestation  or  solemnity."  A  proviso 
follows  saving  the  effect  of  any  direction  in  the  power  as 
to  the  consent  of  any  person  required,  or  as  to  any  act 
having  no  relation  to  the  mode  of  executing  and  attesting 
the  instrument,  and  also  saving  an  execution  conformable 
^th  the  power. 


(a)  Sugden,  185,209,214;  Proby 
T.  LandoTj  30  L.  J.  C.  598 ;  6  Jur. 
N.  S.  1278 ;  Tai/lor  v.  Meads,  34 
L.  J.  C.  203;  "If  a  power  be 
created  to  be  executed  by  a  deed  or 
instrument  in  writing,  although  the 
words  seem  to  indicate  instruments 
inter  vivot  only,  yet  it  is  settled  that 
it  may  be  well  executed  by  will.  The 
rcabun  is  that  the  will  UteraHy  an- 


swers the  description  of  an  instru- 
ment in  writing."  Per  Wcstbury, 
L.  C.  lb.  p.  206.  As  to  the  juris- 
diction  of  equity  to  supply  the  de- 
fect of  an  execution  by  will  in:)tead 
of  by  deed,  Boepoet,  p.  428. 

{b)  Smith  ▼.  AdJtiru,  L.  B.  14 
Eq.  402  ;  41  L.  J.  C.  628. 

(o)  Taylor  y.  Meade,  84  L.  J.  0. 
203t  and  see  the  cases  thive  cited* 

2d2 


AttMtetion  be- 
fore the  itetate. 


404  FABT  II.   CHAP.  II.   THE  UKITATION  OV  FUTUEE  ESTATES. 

Before  this  enactment  the  ordinary  memorandam  of  at- 
testation of  a  deed^  *'  sealed  and  delivered  by in  the 

presence  of  us/'  etc.,  applied  to  the  execution  of  a  power 
requiring  attestation^  was  held  not  to  cover  any  other 
form  or  requirements  of  execution  than  those  mentioned 
therein^  namely^  sealing  and  delivery ;  and  a  power 
which  also  required  signing  was  not  well  executed  un- 
less the  signing  was  also  expressed  to  be  attested  (a). 
An  attestation  in  general  terms,  not  particularising  the 
form  or  mode  of  execution,  was  held  to  cover  all  such 
forms  and  requirements  of  execution  as  the  deed  or  in- 
strument expressed  in  its  terms  to  have  been  used  at  its 
execution  (b). 


Power  to  be  exe- 
cuted by  will. 


Statutory  form 
of  execution  by 
will. 


A  power  to  be  executed  by  will  cannot  be  executed  by 
a  deed,  for  the  intention  of  the  power  that  the  execution 
should  be  revocable  would  be  thereby  defeated  (c). 

The  Wills  Act,  1  Vict.  c.  26,  (applying  to  wills  made 
after  1887,)  which  prescribes  a  general  form  for  the  exe- 
cution of  wills  (s.  9),  further  enacts  as  to  the  execution 
of  powers  by  will  (s.  10),  "  that  no  appointment  made  by 
will  in  exercise  of  any  power  shall  be  valid,  unless  the 
same  be  executed  in  manner  hereinbefore  required ; 
and  every  will  executed  in  manner  hereinbefore  required 


(a)  Sugden,  284 ;  and  see  the  oases 
there  cited  and  discnseed.  Wright 
y.  Wakefhrd,  17  Yes.  454 ;  4  Taunt. 
213.  In  consequence  of  the  above 
doctrine  of  the  restriotiye  construc- 
tion of  the  ordinary  memorandum 
of  attestation,  expressing  the  facts 
of  sealing  and  delivery  onlj,  and 
the  doubts  thereby  thrown  on  the 
validity  of  deeds  so  attested  where 
signature  was  required,  an  Act  was 
passed,  64  Geo.  III.  c.  168,  to  the 
effect  that  all  such  deeds  in  execu- 
tion of  powers  then  made  should 
have  the  same  validity  as  if  the 
memorandum  of  attestation  had  in- 
cluded signature.  But  this  Act  had 
po  prospective  operation  and  left  the 


doctrine  in  full  effect  as  to  deeds 
subsequently  executed,  until  it  was 
altered  by  the  enactment  above 
stated. 

(b)  Doe  V.  BurdeU,  9  A.  &  £. 
936  ;  S.  0.  in  H.  L.  nom.  Bnrdett 
V.  SpiUbmy,  10  0.  &  F.  340;  6  M. 
&a.  886.  See  Vinceni  v.  Bp.  of 
Sodor  &  Man,  5  Ex.683,  694. 

{c)  Sugden,  210 ;  Beid  v.  Sker- 
gold,  10  Yes.  870 ;  see  Thacker  ▼. 
Key^  L.  R.  8  Ex.  408.  And  there 
is  no  jurisdiction  in  equity  to  aid 
such  an  execution  of  the  power, 
see  posty  p.  423.  As  to  the  con- 
struction of  a  power  in  regard  to 
execution  by  will  only,  see  antsL 
p.  899t 
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shall^  as  far  as  respects  the  execution  and  attestation 
thereof,  be  a  valid  execution  of  a  power  of  appointment 
by  will,  notwithstanding  it  shall  have  been  expressly  re- 
quired that  a  will  made  in  exercise  of  such  power  should 
be  executed  with  some  additional  or  other  form  of  execu- 
tion or  solemnity ''  (a) . 

The  statute  applies  only  to  powers  admitting  in  terms 
of  an  execution  "  by  will,^'  and  does  not  extend  to  powers 
to  be  executed  by  other  instruments  or  writings,  though 
a  will  might  answer  the  description  of  such  instrument 
or  writing  and  satisfy  the  terms  of  the  power ;  in  which 
case,  however,  the  statute  will  not  obviate  the  defects  of 
the  wiU  as  such  instrument  in  not  satisfying  the  require- 
ments of  the  power  (6). 


An  appointment  by  wiU  partakes  of  the  revocable  ^aoutionbj 
quality  of  the  will  itself  in  which  it  is  made,  and,  there- 
fore, is  not  complete  until  the  death  of  the  testator. 
Consequently  it  cannot  operate  in  favour  of  appointees 
dying  before  the  testator  (c) .  So  it  cannot  operate  as 
an  execution  of  a  power  restricted  to  a  certain  time, 
unless  the  testator  die  within  the  time,  so  that  his 
will  may  become  operative  during  the  continuance  of  the 
power  (d). 


(a)  If  relating  to  penonaltj  the 
will  must  also  l^  proyed,  the  pro- 
bate being  the  sole  and  conclusive 
eridenoe  of  the  will,  though  not 
conclusive  as  to  whether  the  will  is 
a  good  execution  of  the  power. 
Sogden,  466.  As  to  the  effect  of 
probate  as  evidence  of  the  will  in 
matters  concerning  real  estate,  see 
post.  Part  IV.  <  Wills.'  As  to  the 
effect  of  a  general  devise  of  real 
estate,  see  s.  ^,  cited  pott,  p.  411. 

(b)  Taylor  v.  Meadsy  34  L.  J.  C. 
203;  see  cmU,  p.  403.  ''The 
statute  applies  to  powers  requiring 
specially  a  will  with  solemnities  in 
addition  to  the  solemnities  rendered 
necessary  by  the  statute ;  and  in  such 
cases  it  declares  that  a  will  without 


such  additional  solemnities  shall  be 
sufficient ;  but  it  does  not  touch  the 
case  of  a  power  requiring  an  instru- 
ment signed,  sealed  and  delivered. 
In  such  a  case  the  only  question  is, 
whether  the  will  be  such  an  instru- 
ment, and  no  help  can  be  obtained 
from  the  statute."  Fer  Westbuiy, 
L.C.    lb.  207. 

(c)  Sugden,  458,  460.  Freeland 
V.  Pearson,  L.  B.  3  Bq.  658 ;  86  L. 
J.  0.  874 ;  see  Dairies*  TnuU,  L.  B. 
13  £q.  163  ;  41  L.  J.  0.  97. 

(d)  Cooper  V.  Martin,  L.  B.  8  Ch. 
47.  And  if  the  power  cease  before 
the  death  of  the  testator,  there  is  no 
equity  in  aid  of  the  appointment  in 
hu  will.    See  poti,  p.  423. 
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ConMots  re- 
quired for  exit' 
cation. 


The  consent  of  other  persons^  which  may  be  required 
as  a  condition  to  the  execution  of  the  power^  must  be 
obtained^  and  at  the  time  and  in  the  particular  form  re- 
quired by  the  terms  of  the  power  (a). — The  death  of  the 
person  whose  consent  is  so  required,  or  of  one  of  several 
persons  whose  joint  consent  is  required,  prevents  the 
exercise  of  the  power  and  so  destroys  it  {b). 


not  be  tmna- 
ferred. 


Power  extended 
to  heirs  and  eze- 
catan. 


Power  invoiTing  '^  If  the  powcr  reposo  a  personal  trust  and  confidence 
in  the  donee  of  it,  to  exercise  his  own  judgment  and  dis- 
cretion, he  cannot  refer  the  power  to  the  execution  of 
another,  for  delegatus  non  'potest  delegare'^  (c). — So  a 
power  of  consent,  as  a  condition  to  the  execution  of  a 
power  by  another,  cannot  be  transferred  (d). 

The  power  may  be  expressly  extended  to  representa- 
tives, as  the  heirs  or  executors  of  the  donee,  who  in  such 
case  may  execute  it ;  but  it  is  not  thereby  made  assign- 
able [e). 

If  the  power  be  expressly  extended  to  the  assigns  of 
the  donee,  it  may  pass  to  his  assignee  in  law  or  in  fact, 
either  as  annexed  to  an  estate  or  not,  and  either  in  his 
lifetime  or  at  his  death,  according  to  the  intention  of  the 
instrument  creating  the  power  (/). 

The  deed  or  instrument  of  appointment  under  a  power, 
when  prepared  according  to  the  instructions  of  the  donee, 
may  be  executed  by  attorney,  there  being  no  discretion 
involved  in  the  mere  act  of  execution ;  unless  the  power 
prescribe  some  particular  mode  of  execution  inconsistent 
with  such  agency.     The  deed  or  instrument  is  in  fact  that 


Power  extended 
tosMigns. 


Exeoution  bj 
Altomej. 


(a)  Sugden,  252. 
(6)  Sugden,  252,  and  see  the  cases 
there  cited. 

(c)  Sagden,  179,  and  see  the  oases 
there  cited;  Topham  y.  Duke  of 
Fortlandf  1  D.  J.  &  S.  517 ;  82  L.  «f . 
C.  257  ;  34  lb.  118. 

(d)  Sugden,  180 ;  Hawkitu  ▼. 
Kemp,  8  East,  410. 

(0)  Sugden,  129-134,  and  the 
oases  there  cited ;  see  CoIb  ▼.  Wade, 


16  Yes.  27 ;  Bradford  t.  Beljietd, 
2  Sim.  265  ;  Cooke  v.  Crawford^ 
13  Sim.  91 ;  WUwm  t.  Bennett^  6 
Be  a.  &  8.  476;  20  L.  J.  C.  279. 
Nor  is  such  power  transferred  to  a 
new  trustee  appointed  merely  bj  the 
authority  of  the  Court.  Netonum  t. 
Wamer,  1  Sim.  N.  S.  457;  20 L.  J. 
C.  654. 

(f)  Sugden,  180;  HaU  y.  Jfcy, 
8  K.  &  J.  585 ;  26  L.  J.  0.  791. 
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of  the  principal ;  it  purports  to  be  drawn  and  executed 
in  his  name^  though  the  formal  act  of  execution  is  by  the 
hand  of  an  attorney  (a). 

A  general  power,  unrestricted  as  to  the  objects  and  as  oeneni  power 
to  the  execution^  may  be  transferred  to  another.  Thus  farted, 
where  an  estate  is  limited  generally  to  such  uses  as  A. 
shall  appoint^  he  may  limit  it  to  such  uses  as  B.  shall 
appoint^  and  B.  will  take  a  general  power  of  appoint- 
ment. The  powey  in  such  form  is  a  species  of  owner- 
ship equivalent  to  the  fee  simple^  involving  no  trust  or 
discretion  except  on  his  own  behalf  (6). 

A  power  to  appoint  generally  to  or  amongst  particular  Ezeoation  i^ 
objects  may  be  executed  by  giving  to  the  objects  a 
general  power  of  appointment^  for  that  is  equivalent  to 
ownership^  and  not  a  delegation  of  the  original  power  (c). 
So  the  power  may  be  executed  by  giving  to  an  object  an 
estate  for  life  with  power  to  appoint  by  will  {d);  only  if  the 
object  of  the  appointment  were  not  living  at  the  time  of 
the  creation  of  the  power^  the  appointment  to  him  of  the 
power  by  will  would  be  void  for  remoteness  (^). 

(a)  Sugden,  180, 199 ;  see  Berks-      227 ;  Slark  y.  Dakytu,  L.  B.  15 
ley  T.  Bardy,  5  B.  &  C.  355.  Eq.  307 ;  42  L.  J.  0. 524 ;  see  Bug- 

(b)  Sugden,  181,  195  ;  see  aiUe,      den,  683. 

p.  894.  (e)  WoUcuton  v.  King,  L.  B.  8 

(c)  Bray  t.  HammertUy,  Z  Sim.      Eq.  165;  88   L.  J-    G.  61,  392; 
518.  Morgan  y.  OronoWj  L.  B.  16  Eq.  1 ; 

((Q  PUptim  ▼.  Turner^  9  Sim.      42  L.  J.  0.  410  $  see  po««,  p.  460. 


408   PAST  II.   OHAl^.  II.   TfiB  LIMITATION  O^  FUTUBS  BStATSS. 


§§  3.  Construction  and  Operation  of  the  Instrument 

OF  Execution. 

Intention  to  execute  the  power — examples. 

Conveyance  or  deyise  operating  as  execution  of  power — where 
donee  of  power  haa  no  estate — where  donee  has  estate — 
where  donee,  haying  estate,  both  appoints  and  oonyeys. 

Statutoiy  effect  of  general  devise  in  execution  of  power-— power 
created  subsequently  to  the  will. 

Construction  of  the  uses  and  estates  appointed. 

Partial  and  repeated  execution  of  power — execution  for  mortgage 
or  charge  only. 

Execution  with  reservation  of  new  powers  of  revocation  and  ap- 
pointment— new  powers  must  be  expressly  reserved — new 
power  of  revocation  does  not  include  now  appointment — ^new 
powers  do  not  require  the  formalities  of  the  original  power — 
Execution  by  will  revocable  without  reservation. 

Execution  subject  to  a  condition. 


Intentioii  to 
execute  tiie 
power  miut 
appesr. 


Examples. 


The  instrument  of  execution  must  show  an  intention 
to  execute  the  power ;  but  it  need  not  expressly  recite  or 
refer  to  the  power,  provided  it  point  suflSciently  to  the 
property  subject  to  it  (a) . 

A  will  devising  all  the  estate  which  the  testator  has 
power  to  dispose  of  may  operate  as  an  execution  of  a 
power^  general  or  special^  notwithstanding  the  will  con- 
tain a  general  charge  of  debts,  which  could  not  attach 
on  the  property  appointed,  and  notwithstanding  that  it 
purport  to  devise  a  greater  estate  or  to  include  other 
persons  than  the  power  authorises  (i) . — So,  a  will  made 
in  exercise  of  every  power  enabling  the  testator,  with- 


(a)  Sugden,  201,  289;  see  Garih 
V.  Towtuend,  L.  B.  7  Eq.  220 ;  see 
Kennard  v.  Kennard,  L.  B.  8  C. 
227 ;  42  L.  J.  C.  280,  and  cases 
there  cited. 

(b)  Cowx  V.  FosUr,  1  J.  &  H. 


30;  29  L.  J.  C.  886;  Ferrier  v. 
/ay,  L.  B.  10  Eq.  650 ;  89  L.  J.  C. 
686 ;  Teap^s  Truats,  L.  B.  16  £q. 
442;  43  L.  J.  C.  87;  Bruce  v. 
Bruce,  L.  B.  11  Eq.  871 ;  4DL.  J.  C. 
141. 
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without  other  reference  to  the  power^  is  sofficient  to  sup- 
port it  as  an  appointment  (a) . — A  recital  in  an  instru- 
ment to  the  effect  that  a  person^  an  object  of  the  power^ 
is  entitled  tq  an  estate  or  fund  to  be  appointed  may  show 
a  sufficient  intention  to  appoint^  and  if  sufficient  in  re- 
spect to  form  may  operate  as  an  appointment  (6) . — Where 
a  person,  having  a  general  power  over  property  vested  in 
a  trustee,  took  a  transfer  of  the  property  from  the  trustee 
and  executed  the  deed  of  transfer,  it  was  held  to  operate 
as  an  execution  of  the  power  (c) . 

Where  a  person,  having  a  power  to  appoint  property,  conveyance  or 
but  no  ^tate  or  interest  in  it,  executes  an  instrument  ae  execution  of 
purporting  to  be  a  direct  conveyance  of  the  property,  or  noertate. 
devises  it  by  will,  without  any  reference  to  the  power  or 
expressed  intention  of  executing  it,  the  conveyance  or 
devise,  if  satisfying  the  requirements  of  the  power  as  to 
form  and  conditions,  is  taken  to  operate  as  an  execu- 
tion of  the  power,  because  it  can.  operate  only  in  that 
way  (d). 

Where  a  person   has  a  power  of  appointment   and  where  donee  of 

.  ,  .  power  hae 

also  an  estate  m  the  same  property,  a  conveyance  estate. 
or  devise,  without  any  reference  to  the  power,  ope- 
rates presumptively  upon  the  estate  only,  and  not  as 
an  execution  of  the  power.  But  if  full  effect  cannot  be 
given  to  the  intended  disposition  by  way  of  conveyance 
or  devise,  the  instrument,  if  sufficient  in  other  respects, 
may  be  taken  to  operate  in  execution  of  the  power  in 
order  to  effectuate  the  general  intention  (c) . — Thus,  if  a 


(a)  Bruce  t.  Bmee^  supra. 

\h)  Sugden,  202 ;  WiUw  v.  Pig- 
gott,  2  Ves.  jun.  351. 

(e)  MarUr  ▼.  Tommas,  L.  B.  17 
£q.  8 ;  43  L.  J.  0.  78. 

(d)  Sagden,  288 ;  1  Jarman  on 
WUIb,  628  ;  HawkinB  on  Wills,  26  ; 
Clere*t  Case,  6  Co.  17  6;  Serope'e 
Case,  10  Co.  143  6 ;  Tomlineon  r, 
JHghton,  1  P.  Wms.  149 ;  10  Mod. 
81 J  ML'Qen.  y.  WUkmt<m,  L.  S. 


2  Eq.  816 ;  Gratwiek'n  TruHe,  L.  B. 
1  £q.  177,  where  the  gift  included 
a  person  not  an  ohjeot  of  the  power 
and  was  so  far  Toid,  but  was  sup- 
ported aa  to  those  appointees  who 
were  objects. 

(e)  Sugden,  843;  1  Jarman  on 
Wills,  628  ;  Hawkins  on  Wills,  22; 
see  per  Turner,  L.  J.,  JPomfret  y. 
Ferring,  5  D.  M.  &  G.  775  ;  24 
L.  J.  C.  187  i  WUdborer.  Cfregorg, 
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Ezeeationof^ 
power  operating 
M  oonTejanoe. 


Where  donee  of 
power  haTing 
estate  both 
appoints  and 
oonTejs. 


tenant  for  life  with  a  power  of  leasing  grant  a  lease 
withoat  reference  to  the  power,  such  lease,  as  drawn  from 
his  estate,  woold  determine  with  his  life ;  bat,  if  made  in 
conformity  with  the  power,  it  may  be  snppgrted  for  the 
whole  term  as  an  execation  of  the  power  {a). 

On  the  other  hand,  where  the  instrument  is  expressly 
made  in  execution  of  the  power  only,  and  not  as  a 
conveyance  of  the  estate,  if  it  be  void  in  execution  of  the 
power,  it  may  be  supported  as  against  the  appointor  oat 
of  his  interest ;  but  it  will  not  operate  as  a  conveyance 
contrary  to  the  intention,  where  the  eflfect  of  such  opera- 
tion would  be  prejudicial  to  the  appointee,  as  by  merging 
a  prior  interest,  or  giving  a  less  interest  thai^intended 
under  the  power,  or  where  the  estate  is  subject  to 
trusts  {b). 

Where  the  donee  of  a  power,  having  also  an  estate  or 
interest  in  the  land,  both  executes  the  power  and  conveys 
the  estate,  the  question  may  arise  whether  the  instrument 
operates  by  way  of  conveyance  or  appointment.  This  is 
a  question  of  construction  with  reference  to  the  circum- 
stances, and  that  construction  is  to  be  adopted  which 
will  best  effectuate  the  intention  of  the  parties  (c). — 
Conveyances  are  commonly  drawn  so  as  to  be  capable  of 
operating  either  way,  for  greater  security  {d). 


L.  R,  12  Eq.  482 ;  41  L.  J.  0.  129. 
See  Butler  t.  Gray,  L.  B.  5  Ch. 
26  ;  39  L.  J.  0.  291.  "  If  the  in- 
tention to  pass  the  property  can  be 
collected,  it  will  pass  under  the 
power,  although  the  donee  supposed 
that  it  would  work  by  force  of  his 
interest.  He  intends  the  property 
to  pass  and  thinks  he  has  all  the  in- 
terest in  it,  whereas  he  really  has 
•n]y  a  power.  The  intention  go- 
verus  and  the  power  will  support 
the  disposition."     Sugden,  850. 

(a)  Sugden,  844, 347  ;  per  Parker, 
C.  J.,  Tomlinson  y.  Dight<m,  10 
Mod.  36 ;  Campbell  ▼.  Leaeh,  Ambl. 
740. 


(h)  Sugden,  353;  Roe  t.  Jbp. 
Fork,  6  East,  86  ;  Bowee  t.  East 
London  Waterworks,  3  Madd.  375. 
*'  In  a  will  there  are  no  particular 
words  required  to  pass  the  estate  ; 
but  any  woril^  that  show  the  inten- 
tion of  the  testator  are  sufficient ; 
and  although  only  the  power  is  ex- 
pressed to  be  exercised,  yet  the 
words  plainly  manifest  that  the  tes- 
tator intended  that  the  devisee 
should  hare  the  estate."  Sugden, 
353. 

(c)  Sugden,  357,  and  cases  there 
cited ;  see  Butler  v.  Chray,  L.  &.  5 
Gh.  26 ;  39  L.  J.  C.  291. 

(d)  See  ante^  p.  382. 
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By  the  Wills  Act,  1  Vict.  c.  26,  s.  27,  ''a  general  sutatorr  effect 

-|./»,-i  1  i»i  n     ^  t  ^^  general  deTiae 

devise  oi  the  real  estate  of  the  testator,  or  of  the  real  aa  execution  of 

.A  general  power* 

estate  of  the  testator  in  any  place,  or  in  the  occupation 
of  any  person  mentioned  in  his  will,  or  otherwise  de- 
scribed in  a  general  manner,  shall  be  construed  to  include 
any  real  estate  or  any  real  estate  to  which  such  descrip- 
tion shall  extend  (as  the  case  may  be)  which  he  may 
have  power  to  appoint  in  any  manner  he  may  think 
proper,  and  shall  operate  as  an  execution  of  such  power, 
unless  a  contrary  intention  shall  appear  by  the  will ;  " 
the  section  proceeds  to  enact  in  the  same  terms  as 
to  personal  estate. — A  power  to  appoint  to  any  person 
by  will  only  is  a  general  power  within  the  section  {a) ;  a 
power  to  appoint  in  any  manner  amongst  children  is 
not  (6). 

This  enactment  merely  expresses  the  rule  of  law,  where 
there  is  no  other  estate  to  satisfy  the  devise ;  but  where 
the  testator  has  an  estate  as  owner,  and  also  a  general 
power  over  the  same  or  other  estates,  it  alters  the  pre- 
vious rule,  that  a  general  devise  would  operate  as  an 
appointment  only  if  the  intention  required  it.  Under 
the  statute  a  general  devise  executes  the  power  unless  a 
contrary  intention  appear  by  the  will  (c). 

Under  this  section  a  charge  of  debts  or  legacies,  or  Direction  to  pay 
other  general  direction  as  to  the  application  of  the  tes- 
tator's estate,  may  operate  as  an  execution  of  a  general 
power  of  appointment  {d).  But  the  execution  will  extend 
only  so  far  as  necessary  to  render  such  directions  effec- 
tual, and  so  far  as  such  directions  fail  by  lapse  or  other- 
wise the  power  will  remain  unexecuted  (a). 


debta,  ete. 


(a)  PowelVs  Trtuts^  39  L.  J.  C. 
188. 

Cloves  y.  Awd/ry^  12  Beay. 
and  see  Hawkins  on  Wills, 


604; 

27. 

300. 


See  cmU^  p.'  409 ;  Sugden, 
As  to  what  dispositions  by 
will  operated  as  an  execution  of  a 
genend  power  before  the  statute, 
Sugden,  301. 


((2)  WHdajf  y.  BameH,  L.  B.  6 
£q.  193  ;  ra  WUiinMon,  L.  B.  4 
Ch.  587. 

{e)  Daffies'  Trusts,  L.  R.  13  Bq. 
163 ;  41  L.  J.  0.  97.  Where  see 
the  distinction  between  such  partial 
execution  and  an  appointment  in 
terms  1o  A.  in  trust  for  B.  where 
only  the  trust  fuls  by  lapse  or  other- 
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Powers  ormted        The  Same  Statute  enables  a  testator  to  dispose  of  all 
ihei^.  the  real  and  personal  estate  which  he  shall  be  entitled  to 

at  the  time  of  his  death  (sect  3) ;  and  farther  enacts  that 
every  will  shall  be  construed,  with  reference  to  the  real 
and  personal  estate  comprised  in  it,  to  speak  and  take 
effect  as  if  it  had  been  executed  immediately  before  the 
death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will  (sect.  24).— Hence  a  general  devise 
may  operate  in  execution  of  a  power  created  after  the 
date  of  the  will,  if  it  be  capable  of  being  so  executed  (a). 
— But  where  the  power  has  been  created  by  the  testator 
himself  subsequently  to  his  will,  it  may  appear  from  the 
circumstances  that  he  did  not  intend  his  previous  will  to 
operate  in  execution  of  it,  and  accordingly  it  will  not  so 
operate  (6). 

constrnotion  of  The  limitation  of  the  uses  or  estates  appointed  in  exe- 
•ppointed.  cutiou  of  a  powoT  are  construed  by  the  rules  applicable  to 
the  instrument  of  execution,  as  being  a  deed  or  a  will. 
Therefore,  if  the  appointment  be  by  deed,  the  same  tech- 
nical terms  are  required,  and  receive  the  same  construc- 
tion as  in  a  conveyance  of  the  like  estates.  If  the  ap- 
pointment be  by  will,  the  terms  of  appointment  receive 
the  same  construction  as  wills  in  general  (c). — The  ap- 
pointed limitations  are  construed,  in  general,  in  combina- 
tion with  the  limitations  of  the  original  instrument  creat- 
ing the  power  and  as  if  inserted  therein  in  place  of  the 
power  (d). 

Partial  ezeco.         A  power  of  rovocation  and  new  appointment  may  be 
****"■  executed  from  time  to  time  as  to  different  parts  of  the 

(a)  See  Hawkins  on  WUIb,  22 ;  the  creation  of  the  power  in  paitial 

StUlman  y.   Weedon,  16  Sim.  26.  execution  of  it.     As  to  the  expree- 

Ruding's  Settlement,  L.  B.  14  Eq.  sion  of  a  contrary  intention  in  the 

266 ;  41  L.  J.  C.  665.  will,  see  Moei  t.  Hcwter^  2  Sm.  & 

ip)   Ruding's  Settlementy  supra  ;  Q-iff.  458. 

Pettinger  v.  Amhler,  L.  B.   1  Eq.  (c)  Sugden,  441. 

510 ;  35  L.  J.  C.  389,  where  the  {d)  See  ande^  p.  375. 
teetator  made  a  farther  will  after 
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land,  or  as  to  different  nses  or  estates,  so  long  as  any 
power  continues.  Thus,  a  general  power  of  appointment  BepMted  exeou- 
may  be  executed  by  appointing  an  estate  for  life  at  one 
time,  and  the  fee  at  another  time.  So,  a  power  of  jointur- 
ing or  raising  portions  may  be  executed  from  time  to 
time,  as  required,  up  to  the  limits  of  the  power  (a). — 
And  an  express  declaration  that  the  residue  of  the  estate 
or  interest  shall  go  to  the  remainderman  or  as  in  default 
of  appointment  is  merely  a  statement  of  the  legal  result, 
and  not  a  complete  execution  of  the  power,  preventing 
any  further  execution  of  it  (6). 

A  power  may  be  executed  for  the  whole  legal  estate,  Szeoationfor 
but  only  partially  for  the  equitable  or  beneficial  estate ;  Xrge  on^. 
as  in  the  case  of  an  appointment  in  fee  by  way  of  mort- 
gage or  charge  only,  the  power  is  wholly  executed  at 
law,  but  only  partially  in  equity,  leaving  the  equity  of 
redemption  or  the  residue  of  the  beneficial  interest  still 
subject  to  the  power ;  and  a  mere  formal  reservation  of 
the  equity  of  redemption  is  not  of  itself  sufficient  to 
operate  as  an  appointment  of  the  residuary  interest, 
without  the  intention  otherwise  appearing  to  alter  the 
previous  title  (c). 


i^pointment. 


A  power,  whether  general  or  limited,  may  be  executed  Exeoation  with 

•i-i    xi  1.'  r  r  x«  1  power  of  rerooa- 

with  the  reservation  oi  a  power  of  revocation  and  new  tion  and  new 
appointment,  although  no  express  authority  for  such  re- 
servation be  given  in  the  original  powers  and  a  like 
reservation  may  be  made  upon  every  subsequent  execu- 
tion of  the  power  (i). — And  it  seems  ^Hhatsuch  a  power 
may  be  reserved  upon  the  execution  of  even  a  power 
simply  collateral  *'  (e). — "  But  a  power  may  be  so  framed 
as  to  show  that  an  irrevocable  appointment  is  intended 

(a)  Sugden,  272 ;  Digged  Coie,  1  (c)  Sugden,  278,  274 ;  Innea  ▼. 
Co.VSb;  HerveyY,Hervey,lAik,  Jackson,    16    Yes.  856;    1   Bligh, 
561 ;  Zouch  v.   Wooliton,  2  Burr.  104  ;  see  ante,  p.  285. 
1136 ;  1  Bl.  281.  (<Q     Sugden,    867 ;    Adami    t. 

(b)  Sugden,  82;  Zouch  y.  Wool'  Adams,  Gowp.  651. 
tofif  anpn.  (e)  Sugden,  889  s  see  ante^  p.  887. 
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SO  as  to  exclude  the  right  to  reserve  a  power  of  revoca- 
tion'' (a). 
Powar  of  rerocft-     Where  a  power  of  appointment  is  executed  by  deed, 
expreMhr  without   a  powor  of  revocation  bein&r  reserved  in  the 

deed^  the  appointment  cannot  be  revoked ;  although  the 
original  power  expressly  authorise  revocation  from  time 
to  time  {b). 
Besarred  power       A  powcr  to  rovoko  rcserved  upon  the  execution  of  a 

of  revocation         «  .,.,         .  •_•  i» 

does  not  induda  formor  power.  Without  an  express  reservation  of  a  power 
m«Qt!^*^"'  to  appoint  new  uses,  does  not  authorise  a  new  appoint- 
ment; upon  the  principle  of  construction  that  an 
instrument  exercising  a  power  must  expressly  reserve 
the  powers  intended  to  be  retained  (c).  In  general, 
however,  upon  a  revocation  under  the  reserved  power, 
the  original  power  would  be  revived,  so  as  to  authorise 
a  new  appointment  {d). — An  original  power  in  a  settle- 
ment reserved  to  the  settlor  to  revoke  the  uses  authorises 
a  new  appointment  without  further  reservation  {e). 
New  powera  New    powcrs    of    rcvocatiou     and    appointment   re- 

not  reatricted  ,  . ,  . .  „  .     .       , 

br  formaiitiaa  served  upou  the  exccution  of  an  original  power  are 
'  restricted  in  extent  of  operation  and  as  to  the  objects  ot 
appointment  by  the  terms  of  the  original  power;  but 
they  are  not  restricted  in  execution  by  the  formalities 
required  by  that  power.  These  formalities  may  be 
altogether  omitted,  and  the  new  powers  executed  in  com- 


(a)  Sugden,  889. 

(6)  Sugden,  869 ;  Sele  ▼.  Bond^ 
Sugden,  App. 

(c)  Sugden,  874 ;  Ward  v.  Lent- 
hall,  1  Sid.  348 ;  2  £eb.  269. 

(<Q  Sugden,  376 ;  Montagu  v. 
Kater^  8  Ex.  507;  22  L.  J.  Ex.  154  ; 
EvanB  T.  J?oafi«,6  D.  M.  k  Qt,  654. 

(0)  Sugden,  871;  Witham  v. 
Bland,  1  Ch.  Ca.  241  ;  8  Swanst. 
277.  Nottingham,  L.  C.,  gives  the 
following  note  of  his  reasons  in  that 
case  : — "  First,  because  the  reyoca- 
tion  of  the  first  conycyance  ex- 
tended only  to  the  uses  limited  in  it, 
but  could  not  extend  to  the  common 


law  estate  which  passed  by  the  first, 
for  that  is  irreyocable,  ergo,  a  power 
to  limit  new  uses  upon  it  must  re- 
main to  the  fieoffor,  without  reser> 
yation,  or  his  estate  is  lost ;  secondly, 
though  no  man  can  have  a  power  of 
I'evocation  unless  he  reserves  it,  no 
man  can  want  a  power  of  limita- 
tion unless  he  excludes  himself  from 
it ;  thirdly,  when  a  power  of  revo- 
cation is  reserved  to  a  stranger,  he 
has  no  power  of  limitation  unlena 
reserved ;  tecua  vhi  the  feoffor  him- 
self has  the  power  to  revoke."  As 
to  the  third  position,  see  Sugden, 
876. 
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pliance  with  those  formalities  and  conditions  only  which 
may  be  prescribed  in  the  terms  of  their  reservation  (a). 

An  execution  by  will  is  always  revocable  by  the  nature  Exeoution  by 
of  the  instrument^  without  any  express  reservation  of  a  revocable. 
power  to  revoke ;  and  a  new  appointment  may  be  made 
at  any  time  by  a  subsequent  will  (b). 

A  power  may  be  executed  conditionally,  so  as  not  to  Execution  sub. 

,  ,  ,         ject  to  ft  oondi- 

take  effect  until  a  future  time  or  event ;  or  to  be  subject  tion. 
to  revocation  by  a  fixture  event  (c).     Thus,  an  appoint- 
ment by  will,  reciting  that  the  appointor  had  then  no 
children,  was  construed  to  be  conditional  on  there  being 
no  children;   so  that,   upon   children  being  bom,   the 
appointment  was  inoperative,  and  the  children  became 
entitled    under    a    limitation    to    them    in    default    of 
appointment  (d).     Under  a  power  of  appointing   por- 
tions to  younger  children  to  be  raised  at  the  death  of 
the  parent,  an  appointment  made  to  a  younger  child  is 
impliedly    conditional    upon    his   continuing    to    be   a 
younger  child  until  the  time  of  payment ;  and  upon  his 
becoming  the  eldest  son  in  the  lifetime  of  the  parent,  the 
appointment  becomes  void  and  a  new  appointment  may  be 
made  of  that  portion  (e). — Under  a  power  of  appointment 
to  children,  who  were  also  entitled  in  default  of  appoint- 
ment, an  appointment  was  made  of  a  share  to  one  upon 
terms  that  in  case  of  no  complete  appointment  it  should 
be  in  place  of  all  claim  of  the  appointee  against  the  pro- 
perty ;  it  was  held  that  such  appointment  in  the  event 
excluded  the  appointee  firom  any  further  claim,  and  im- 
pliedly appointed  the  residue  to  the  other  children  (/). 

(a)  Sugden,  866 ;  see  Adanu  y.  136  ;  42  L.  J.  C.  17. 

AdamSf  Cowp.    651 ;  Brudenell  y.  («)   Sugden,  619  ;    Chadwich  y. 

Elwes,  1  Eaat,  442  ;  7  Ves.  382.  Doleman,  2  Vem.  528  ;    Teynham 

(h)  Sugden,  387  ;  see  ante,  p.  405.  y.   Webb,  2  Yes.  sen.  198. 

[c)  Sugden,  362.  (/)  Foster  ▼.  Cautley^  6  D.  M.  & 

Id)  Jefferyi^  Trwte^  L.  B.  14  Eq.  Qt,  55. 


416  PAST  II.   CHAP.  II.   THE  LIMITATION  OF  FUTURE  ESTATES. 


§§4.  Execution  in  Excess  of  Power. 

Excess  as  to  the  objects  of  the  power — appointment  amongst  per- 
sons, some  of  whom  are  strangers  to  the  power — appointment 
to  object,  with  appointment  oyer  to  stranger — appointment 
to  stranger  with  appointment  over  to  object. 

Appointment  to  child  for  life  with  remainder  to  his  children  or 
issue,  not  objects — estate  tail  by  ey-prw  doctrine. 

Excess  in  the  estate  appointed — lease  in  excess  of  power — charge 
in  excess  ef  power. 

Appointment  with  directions  and  conditions  in  excess  of  power 
^-direction  that  appointed  property  be  settled — inyalid 
directions  inseparable  from  appointment. 

Ezeoationin  An  appointment  in  excess  of  or  deviating  from  the 

exce«of power,  p^^er  is,  in  general,  wholly  void;  but  if  tlie  excess  or 
deviation  can  be  ascertained  and  separated  from  the  rest 
of  the  appointment,  it  is  void  to  that  extent  only.  The 
excess  or  deviation  may  be  in  the  objects  to  whom  the 
appointment  is  made ; — in  the  estates  or  interests  ap- 
pointed ; — in  conditions  or  qualifications  annex^  to  the 
appointment  (a). 
Appointment  An  appointment  made  distributively  amongst  persons 

amongst  penons  i»i_  t_*j./!»ji  ji  x. 

aome  of  whom  somc  of  whom  are  objects  of  the  power  and  some  not 
may  be  void  in  toto  from  uncertainty  as  to  what  share  the 
proper  objects  should  take ;  but  such  an  appointment  may 
be  supported  as  to  the  objects  within  the  power,  if  it  can 
be  taken  as  in  effect  distributing  the  property  amongst 
those  objects  exclusively,  or  as  giving  to  them  certain 
specific  or  ascertainable  shares  {b). 

(a)  Sugden,  498.    An  execution  field,  1  W.  &T.  L.  C.  319,  8rd  ed. 
in  excess    of  the    power    may  be  (b)  Sugden,  504;  Alexander  y. 

sometimes  enforced  against  the  per-  Alexander,  2  Yes.  jun.  640 ;  Sad- 

son  taking  in  default  of  appointment  ler  r.  Pratt,  5  Sim.  632 ;  Bro»u*e 

under    the    equitable    doctrine    of  Trutts,  L.  B.  1   Eq.  74  ;  Bruce  t. 

election,  which  does  not  fall  within  Bruce,  L.  B.  11  Eq.  371 ;  40  L.  J. 

the  scope  of  this  work.    Sugden,  C.  141. 
678 ;  notes  to  Streatfieid  y.  Streat- 
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Where  an  appointment  is  made  to  an  object  of  the  Appointment 

.,1  ii«  *    1  1         'Ji  i_  rt  to  object  with 

power,  with  an  ulterior  appomtment,  either  by  way  ot  appointment 

.     T  ,  !••,.•  1  ii_'         oyer  to  stranger. 

remainder  or  executory  limitation,  to  a  person  not  being 
an  object  of  the  power,  the  latter  appointment  only  is  void 
and  the  prior  appointment  may  stand  {a). — But  where 
the  ulterior  appointment  is  by  way  of  executory  limita- 
tion in  defeasauce  of  the  prior  appointment,  it  may  in  • 
some  cases  operate  by  construction  as  a  conditional 
limitation  of  the  preceding  estate  and  determine  it  in  the 
event,  though  inoperative  to  pass  the  estate  to  the  ap- 
pointee as  intended.  It  may  express  the  intention  that 
the  former  estate  is  to  cease  in  the  event  prescribed, 
though  it  fail  of  further  operative  effect  by  reason  of  the 
incapacity  of  the  appointee  (fe). 

An   appointment  to  a  person  not  within  the  power  Appointment  to 
followed  by  an  appointment  over  to  an  object  of  the  power,  IppomtanSit 

«.ii  n  •-!  1  i*«ii'  •     over  to  object. 

either  by  way  oi  remainder  or  executory  limitation,  is 
void  as  to  the  prior  appointment  but  may  take  effect  as  to 
the  appointment  over. — The  ulterior  appointment,  how- 
ever, though  limited  by  way  of  remainder,  does  not 
admit  of  acceleration  by  removal  of  the  preceding  estate ; 
for  the  prior  appointment,  though  it  be  made  in  the  form 
of  a  particular  estate,  is  wholly  void,  and  leaves  only  the 
ulterior  appointment,  limited  to  take  effect  at  the  period 
or  event  prescribed  for  the  determination  of  the  void 
limitation.  In  all  cases  therefore  the  ulterior  appointment 
can  be  supported  only  as  an  executory  limitation,  and  if 
it  be  valid  as  such,  it  may  take  effect  in  due  course ;  and 
until  it  takes  effect,  the  estate  goes  as  in  default  of  ap- 
pointment (c). 

(fl)  Sugden,  503,  511 ;  Adams  v.  4  Ch.  296 ;  36  L.  J*.  C.  905 ;  38  lb. 

Adams,  Cowp.  651 ;  Brown  v.  Nia-  845,    where,    the    power   being   a 

bett,  1  Cox.  13.  general  one,  the  ulterior  appoint- 

(5)  Doe  y.  Eyre,  5  C.  B.  713  ;  ment  took  effect  as  a  remainder  and 

Soffden,  512-514;  see  a»^,  p.  363.  was  accelerated  by    a  conditional 

(o)  Sugden,  508,  515 ;  Brudenell  determination  of  the  particular  es- 

y.  Elwesy  1  East,  442 ;  7  Ves.  382 ;  tate.     Carr  v.  Atkinson,  L.  R.  14 

Crompe  y.  Barrow,  4  Ves.  681 ;  see  Kq.  897  ;  41  L.  J.  C.  785,  where 

Orozier  y.  Orozier,  3  Dr.  &  W.  353 ;  the    ulterior  appointment  was  to 

Craven  y.  Brad^,  L,  B.  4  £(}.  209;  take  effect  not  after  an  estate  ap- 

.  2b 
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Appointment  to       A  power  to  appoint  to  children  does  not  extend   to 

olufdforlife  f  i  ., -i  f         n  t  i 

with  remainder  grandcniidren ;  therefore  an  appointment  under  sach  a 

or  iMue,  not       powcr  to  a  child  for  life,  with  remainder  to  his  children 

or  issae  is  void  as  to  the  remainder  to  the  children  or 

issue,  who  are  incapable  of  taking  ander  the  power  (a), 

constmed  as  an       But  whcrc  such  an  appointment  is  made  by  will  and 

estate  taO  b  J  the  .  .    '^^^  T 

ep.prM  doefcnne.  the  remainder  is  appointed  to  the  children  or  issue  in  a 
manner  showing  an  intention  that  they  should  take  in  a 
course  of  descent,  it  is  construed  to  give  an  estate  tail  to 
the  parent,  in  order  to  effectuate  the  general  intention  of 
the  testator  (6).  This  is  an  application  of  the  cy-pres 
doctrine  already  explained,  which  applies  to  wills^ 
whether  devising  directly  or  in  execution  of  a  power  (c). 
The  same  construction  is  not  admitted  in  appointments 
by  deed  (rf). 


Bxoess  in  evtete     The  execution  must  also  keep  within  the  power  as  to 
appointed.         the  ostate  or  interest  to  be  appointed. — ^Thus,  under  a 


instead  of  legal. 


power  to  appoint  for  life,  an  appointment  in  tail  or  in  fee 
Equitable  estate  would  be  void  (e) . — So  a  powcr  to  appoint  to  a  particular 
object  is  not  well  executed  by  appointing  to  a  trustee  for 
that  object,  at  least  at  law ;  but  such  appointment  may 
be  good  as  to  the  equitable  interest,  and  the  execution 
supplied  in  equity  (/) . 

Under  a  power  to  lease  for  a  certain  term,  as  twenty- 
one  years,  a  lease  for  twenty-two  years  or  any  greater 


m 
of  term. 


pointed,  but  in  default  of  a  future 
appointment  authorised  to  be  made 
to  a  stranger  to  the  power ;  as  such 
appointment  could  not  be  made, 
the  ulterior  appointment  was  ac- 
celerated. 

(a)Seean<tf,p.390.  Sugden,603; 
Adams  v.  Adam$,  Cowp.  651 ;  Bru' 
denell  t.  Elwes,  1  East,  442  ;  7  Yes. 
882 ;  and  no  case  of  election  arises  as 
between  the  estate  appointed  and 
that  passing  in  de&ult  of  appoint- 
ment, lb.;  and  see  WolkUttm  t. 
King,  L.  B.  8  £q.  165 ;  38  L.  J.  C. 
61. 


(6)  Sugden,  499 ;  and  cases  thero 
cited;  Line  y.  Hall,  48  L.  J.  O. 
1  7. 

ic)  See  anUf  p.  336. 

(<Q  Adams  t.  Adams,  Cowp.  651 ; 
Bmdenell  t.  Slwea,  1  East,  451, 
and  see  further  as  to  the  restrictioDs 
upon  applying  the  doctrine,  ante, 
p.  337. 

(e)  Bland  t.  Bland,  2  Cox,  349  ; 
Wyhham  y.  Wyhham,  18  Yes.  395  ; 
Sugden,  524, 

(/)  Churchman  y.  Harvey,  AmbL 
335;    see    Wyhham    y.     Wykhaw^ 

BUpTi^, 
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term  is  wholly  void  at  law ;  bnt  in  equity  it  is  void  only 
for  the  excess  and  is  sapported  as  a  valid  execution  of  the 
power  for  the  term  authorised  (a).  A  power  to  lease  for 
a  certain  term  authorises  a  lease  for  a  less  term  (6). 

Under  a  power  to  lease  in  possession  a  lease  appointed  LeaM  in 
to  commence  in  future  is  void,  both  at  law  and  in 
equity  (c) ;  but  a  contract  to  execute  a  lease  at  a  future 
time  may  be  enforced  when  the  time  comes,  if  the  power 
then  subsist  and  authorise  the  lease  {d). — ^A  power  of 
leasing  in  general  terms  presumptively  authorises  only 
leases  in  possession;  and  such  a  power  does  not  authorise 
leases  in  reversion,  nor,  it  seems,  future  or  concurrent 
leases  without  special  words  for  that  purpose  {e). 

Under  a  power  to  charge  a   certain  sum  on  land  a  charge  in  exoen 

,  ,  of  power. 

charge  of  a  larger  sum  is  void  only  for  the  excess  (/). 


ntment 
directions 


Conditions,  directions,  or  qualifications  annexed  to  an  Aproi 
appointment  which  are  not  authorised  by  the  power  are  and  oonditiona 

'^  *■  ,  ,    *  ^  ,      ,  in  exoeaa  of 

void  and  may  be  rejected,  and  the  appointment,  if  it  can  power. 

be  distinguished  and  separated  from  the  unauthorised 

terms,  may  stand  unaffected  by  them  {g). — Thus  a  direc-  condition  that 

tion  annexed  to  the  appointment  that  the  appointee  should  o^^^rtid- 

share  with  a  person  not  an  object  of  the  power  is  void 

and  may  be  rejected  (h). — So  directions  not  authorised 

by  the  power  as  to  the  time  of  vesting  (i). — So  a  direc-  condition  that 

tion  that  the  appointment  be  accepted  in  satisfaction  of  or  paid. 

(a)    Sugden,   519  ;    Campbell  y.  Bohson^  15  lb.  82. 

Leachf  Ambl.  740 ;  Roev.  Prideaux^  (d)  Shannon  v.  Brad^treet,  1  Sch. 

10  East,   158;   and  see  as  to  the  &  Lef.  52;  see  Doioell  ▼.   Dew,  1 

execution    of  powers    of    leasing.  Y.  &  C.  C.  0.  345. 

Sngden,  c.  ZYiii.  p.  711.      As  to  (e)  Sagden,  749,  752,  776 ;  Boe 

reserration  of  rent  and  conditions  ▼.  Prideaux,  10  East,  184. 

under  a  power  of  leasing,  see  ante,  (/)  Sugden,  521,  Parker  y.  Par- 

p.  397  ;  and  as  to  i^tatutory  relief  *«•,  Gilb.  168 ;  Hervey  y.  Hervey^  1 

against  defects  in  leasee  under  powers,  Atk.  561,  case  of  exoessiye  jointure, 

9eepo8t^  p.  427.  is)  Sugden,  526. 

(6)  Isherwood  y.  Oldknow,  3  M.  &  "       (A)  Sadler  ▼.  Pratt,  5  Sim.  632. 

S.  382.  See  Stroud  ▼.  Norman,  L  Kay,  327 ; 

(c)  Sugden,  520,  760 ;  Bowee  ▼.  23  L.  J.  C.  443. 

Bast  London  Water  Works,  Jacob,  (»)  Dillon  v.  Dillon.  1  Ball  &  B. 

375  ;  Doe  v.  Calvert,  2  East,  376.  77 ;  Watt  y.  Creyke,  3  8.  &  G.  362  ; 

See  Doe  ▼.  Day,  10  lb.  427 1  Doey,  26  L.  J.  C.  211 . 

2s2 
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Condition  that 
appointed  share 
be  settled,  eta 


Appointment 
combined  with 
setUement  by 
appointee. 


InTslid  direc- 
tions InseparaUe 
from  appoint- 
ment. 


a  debt  or  that  it  be  charged  with  debts^  or  that  the  ap- 
pointee release  a  debt  or  pay  debts  (a) ; — and  the  appoint- 
ment in  such  cases  will  stand  good. 

Where  under  a  power  to  appoint  to  children,  the  ap- 
pointment of  a  share  is  qualified  by  a  direction  that  it 
shall  be  held  in  trust  or  settled  in  a  manner  to  give  a 
benefit  to  the  children  or  issue  of  the  appointee,  or  any 
other  persons  who  are  incapable  of  taking  under  the 
power,  such  direction  is,  in  general,  void  and  inoperative, 
and  the  appointment  is  good  and  absolute  (6). — If  the 
appointee  be  a  party  to  the  instrument  of  appointment 
containing  such  direction  or  qualification,  the  latter  may 
be  supported  as  an  independent  disposition  by  him  of  the 
appointed  share ;  as  in  the  case  of  the  marriage  settle- 
ment of  a  child  to  whom  an  appointment  is  made  in  the 
form  of  a  settlement  of  the  share  upon  the  issue  of  the 
marriage  (c). 

But  it  is  a  question  of  construction  whether  upon  the 
whole  instrument  the  directions  which  are  invalid  form  a 
substantive  part  of  the  appointment  so  as  to  invalidate  it, 
so  far  as  they  extend  (d). 

(d)  Sugden,  518,  629.  "  In  aU 
cases  the  question  depends  entirely 
on  the  langtiage  of  the  instrument. 
If  you  find  a  clear  gift  in  the  first 
instance,  and  then  limitations  over 
grafted  upon  it,  showing  that  the 
object  is  first  to  make  the  gift  and 
then  to  settle  it,  the  first  gift  takes 
effect  and  the  superadded  limita- 
tions will  simply  not  operate ;  or  if 
there  is  a  clear  gift  in  the  first  in- 
stance and  afterwards  words  occur 
which  diyest  it,  the  court  will  up- 
hold the  gift  and  reject  the  divesting 
words  ;  but  if  the  gift  is  so  coupled 
with  the  limitations  over  as  to  make 
them  part  of  the  gift,  you  can  only 
give  effect  to  so  much  as  is  autho- 
« rised  by  the  power,  and  as  to  the 
rest  the  fund  will  go  as  in  de&ult  of 
appointment."  Per  Wood,  V.  C. 
Jivcker  V.  ScholefUld,  1  H.  &  M. 
86 ;  82  L.  J.  C.  46.  See  JUid  t. 
RM,  25  Beav.  469. 


(a)  EoherU  v.  DisaU,  2  £q.  Ca. 
Abr.  668.  Cwox  v.  PoH^^  1  J.  & 
H.  80 ;  29  L.  J.  0. 886 ;  Perrier  v. 
Jay,  L.  R.  10  Eq.  560;  39  L.  J.  C. 
686 ;  but  see  Reid  v.  Reid,  2&  Beav. 
469. 

(£)  Sugden,  516,  664;  Carver  t. 
Bowles,  2  Russ.  &  M.  306 ;  Kampf 
V.  Jwtes,  2  Keen,  756 :  WooUidge^. 
Woolridge,  Johns.  68  ;  28  L.  J.  0. 
689 ;  Churchill  v.  Chvrehilly  L.  R. 
5  £q.  44 ;  37  L.  J.  G.  92  ;  and 
there  is  no  election  in  such  cases 
in  favour  of  the  grandchildren  or 
issue,  lb. 

(o)  Sugden,  670 ;  see  ante,  p.  890 ; 
see  Morgan  v.  Oronow,  L.  B.  16 
Eq.  1 ;  42  L.  J.  C.  410 ;  Cocper  v. 
Cooper,  L.  B.  6  Ch.  203 ;  39  L.  J. 
C.  240,  where  the  appointment  was 
made  to  the  daughter  a  minor  on 
her  marriage  and  the  settlement 
made  by  her  husband,  giving  a  re- 
versionary interest  to  the  appointor ; 
the  appointment  was  supported. 
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§  4.  Equitable  Jubisdictiok  oybb  Powebs. 
§§  1.  jubisdiction  in  aid  of  execution. 

Defective  execution  aided  in  favour  of  purchaser,  wife,  child,  etc. 
— against  persons  claiming  in  default  of  appointment. 

Defects  of  form  aided — execution  by  will  instead  of  deed — by  deed 
instead  of  will. 

Non-execution  or  defective  intention  not  aided. 

Crovenant  or  contract  to  execute  a  power  enforced  in  equity — 
covenant  to  execute  future  power — covenant  to  appoint 
satisfied  by  allowing  estate  to  pass  in  de&ult  of  appoint- 
ment. 

Powers  held  in  trust  enforced  in  equity — trust  for  creditors  raised 
by  appointment  to  a  volunteer. 

Statutory  relief  against  defects  in  leases  under  powers. 

Where  an  intended  appointment  fails  at  law  from  de-  DefeotiTe  exeoa- 
feet  in  the  form  or  manner  of  execution  required  by  the  °  '"'^^ 
power,  a  court  of  equity,  considering  the  claim  of  the 
appointee  in  certain  cases  to  be  preferable  to  that  of  the 
person  becoming  entitled  in  default  of  appointment,  will 
aid  the  defective  execution  by  compelling  a  transfer  of  the 
legal  estate  according  to  the  intention  of  the  appoint- 
ment (a). 

A  defective  execution  is  thus  aided  in  equity  in  &vour  For  parchasm, 
of  persons  who  have  given  value  for  the  appointment,  as 
purchasers  or  lessees,  mortgagees  and  creditors ;  but  not 
at  the  suit  of  volunteers  or  persons  claiming  without  any 
consideration ; — also  in  favour  of  persons  for  whom  the  wife  or  cWid. 
appointor  is  considered  especially  bound  by  relationship 
to  make  provision,  as  a  wife,  but  not  in  favour  of  a  hus- 
band ;  a  child,  but  not  a  grandchild  ; — nor  a  father  or 
mother,  brother  or  sister,  or  more  distant  relation  (fc). 

(a)  Sugden,  630 ;  notes  to  TolUi      Toilet,  2  P.  Wms.  489 ;  1  W.  &  T. 

V.  Tollety  1  W.  &  T.  L.  0.  207.  L.  0.  207,  also  in  favour  of  an  ap- 

(6)  Sugden,  533-535.      Toilet  v.      pointment  to  charitable  uses.  Innee 
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Qleffitimate 
ohili 


Si. 


A^aioBt  penons 
olauning  in 
defaalt  of 
appointmaiit. 


This  equity^  it  is  said^  is  not  extended  to  an  illegitimate 
child.  But  the  principle  of  aiding  an  appointment  in 
favour  of  a  legitimate  child^  so  far  as  founded  on  the 
natural  obligation  of  a  man  to  provide  for  his  offspring*^ 
applies  with  at  least  equal  force  to  illegitimate  chil- 
dren (a).— A  power  of  appointment  to  children primd  fade 
extends  to  legitimate  children  only ;  and  where  a  power 
is  sufficiently  general  to  include  illegitimate  children^ 
they  must  be  aptly  designated  in  the  execution  of  the 
power  in  order  to  take  as  appointees  {b) . 

This  jurisdiction  is  exercised  against  the  persons  taking^ 
in  default  of  appointment^  whether  by  express  limitation 
or  by  act  of  law^  and  although  such  persons  are  objects 
of  the  power  equally  with  the  appointee.  It  is  also  exer- 
cised against  purchasers  for  value  claiming  under  the 
settlement^  as  their  claim  is  subject  to  the  power  (c). 
But  a  purchaser  for  value  from  an  appointee  under  a 
defective  execution  is  in  no  better  position  than 
the  appointee  from  whom  he  derives  title  (eQ. 


Defects  of  fonn 
supplied. 


In  deeds. 


The  defects  aided  in  equity  are  omissions  in  the 
form  or  manner  of  execution  required  by  the  power, 
as  signing,  sealing^  the  presence  of  witnesses^  attesta- 
tion^ and  the  like ;  all  which^  it  has  been  observed,  are 
immaterial  except  as  prescribed  arbitrarily  by  the  donor 
of  the  power  {e), 

A  power  of  appointment  by  deed  may  be  well  executed 
in  the  form  prescribed  by  22  &  23  Vict.  c.  35,  s.  12,  so 


▼.  Sojfer,  7  Hftre,  877 ;  8  Mao.  &  G-. 
606  ;  Sugden,  208;  as  to  charitable 
uses,  see  pott.  Part  Y.  In  some 
cases  a  defectiTe  appointment  caused 
by  fraud  or  accident  may  be  aided 
under  the  general  doctrines  of 
equity,  though  the  appointees  do 
not  answer  to  any  of  the  above 
descriptions.    Sugden,  672. 

(a)  Sugden,  536;  see  Oceleston'V. 
FulltUote,  48  L.  J.  C.  29? ;  L.  K.  9 
Cb.  147. 


{b)  See  ante,  p.  372. 

(o)  Sugden,  642,  647 ;  1  W.  & 
T.  L.  C.  212,  notes  to  ToUet  ▼. 
ToUet ;  but  as  to  the  equity 
against  an  heir,  being  a  child  of 
the  appointor  and  not  otherwise 
provided  for  than  by  the  inherit 
tance  in  default  of  appointment,  see 
Sugden,  645. 

Id)   Sugden,  642. 

(0)  See  ante,  p.  402  ;  Bugden, 
668,  660. 
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far  as  respects  the  execution  and  attestation  thereof^ 
althongh  additional  or  other  forms  of  execution  be  re- 
quired by  the  power,  and  the  aid  of  equity  is  so  far  not 
required  (a). 

The  execution  of  a  power  by  will  is  now  regulated  by  lawfflB. 
1  Vict.  c.  26,  s.  10,  by  which  a  will  executed  as  required 
by  the  Act  is  made  necessary  and  sufficient,  so  far  as 
respects  the  execution  and  attestation  thereof;  and, 
therefore,  no  relief  can  be  given  in  equity  against 
the  requirements  of  the  statute  (6). 

It  is  a  general  rule  that  in  &your  of  a  proper  object,  as  Exeoation  by 
a  wife  or  child,  a  court  of  equity  will  supply  the  defect,  dewi. 
where  a  power  which  ought  to  have  been  executed  by 
deed  has  been  executed  by  wiR ;  if  there  be  nothing  in 
the  instrument  creating  the  power  to  mark  the  intention 
of  the  donor  of  the  power,  beyond  the  fact  that  he  has 
pointed  to  a  deed  as  the  mode  of  executing  the  power. — 
But  it  is  competent  to  the  donor  of  a  power  to  make 
the  nature  and  character  of  the  instrument  by  which  it 
is  to  be  executed  of  the  essence  of  the  power, 
without  which  no  execution  shall  be  valid  (c). 

If  the  power  be  limited  in  duration  and  expire  be- 
fore the  death  of  the  donee,  his  will,  though  made  during 
the  subsistence  of  the  power  and  purporting  to  execute 
it,  is  no  execution,  because  the  power  has  ceased  before 
the  will  operates ;  and  in  such  case  there  is  no  jurisdiction 
to  supply  the  want  of  execution  {d). 

■ 

A  power  to  appoint  by  will  only  cannot  be  executed  Exeoation^ 
by  a  deed,  or  by  any  act  to  take  effect  in  the  lifetime  wiu. 
of  the  donee  of  the  power;  nor  can  such  execution  be 

(a)  See  ante,  p.  403.  2  P.  Wins.  489  ;  1  W.  &  T.  L.  C. 

lb)  Bee  ante,  404 ;  Sugden,  559.  207  ;  Sugden,  558. 

(c)  See  per  Bolt,  L.  J.,  in  Cooper  {d)  Cooper  v.  Martin,  L.  B.  3 

V.  Martin,  L.  K.  8  Ch.   47,  57  ;  Ch.  47;  FottsT,  Britton,  L.  B.  11 

Brvee  ▼.  Bruce,  L.  B.  11  £q.  371 ;  Eq.  433. 
40  L.  J.  C.  141  }  Toilet  ▼.  Toilet^ 
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aided  or  sapported  in  equity,  for  the  intention  that  the 
power  should  continue  revocable  would  be  thereby 
defeated  (a). 

KoreUefA^ainit      The  intention  to  execute  the  power  must  sufficiently 
or  defecdTe       appear,  lu  whatevcr  form,  m  order  to  call  tor  the  aid  of 
equity ;  for  the  court  will   m   no  case  supply  the  non- 
execution  of  a  power,  or  what  is  the  same  thing,  a  defect 
in  the  intention  to  execute  (6). 

coTen^ifcor  An  agreement  to  execute  a  power  in  the  form  of  a 

^point  e^oroed  covonant  OT  Valid  contract  will  be  enforced  in  equity ; 
"*  ^^  '  and  will  thus  operate  in  a  manner  equivalent  to  an  ap- 
pointment, in  favour  of  persons  for  whom  a  defective  exe- 
cution would  be  supplied,  and  upon  the  same  principles. 
'^  Contracts  are  considered  as  defective  executions,  and 
require  a  sufficient  consideration  to  enable  the  court  to 
act"  (c) .  — As  a  contract  to  execute  a  power  may  be  en- 
forced against  the  remainder-man  or  those  taking  in 
default  of  appointment ;  so  where  it  can  be  executed  in 
their  favour,  as  in  the  case  of  a  contract  to  take  a  lease 
or  to  purchase  the  estate,  the  court  will  compel  an 
execution  of  it  on  their  behalf  (i). 

The  agreement  to  appoint  an  interest  in  land  must  be 
in  writing,  in  order  to  satisfy  the  Statute  of  Frauds  {e) . 


Agreement  mnat 
be  in  writiog. 


Bffeotofpifft     Part  performance  of  a  parol  agreement  by  the  intended 

n0i£omuuiO6  OX  (f^  ^  >  <•        i 

parol  agreement,  appointee   will   take    the   case   out    of  the   statute   as 
against  the  party  contracting  to  execute  the  power,  on 


(a)  Sugden,  660;  Eeid  ▼.  8her- 
ffMy  10  Ves.  370;  see  Thaeker 
▼.  Key,  L.  B.  8  £q.  408,  and  it 
seems  that  a  coyenant  by  the  donee 
of  a  testamentary  power  in  fevour 
of  particular  objects  to  exercise  it 
in  a  certain  manner  would  be  Toid 
as  controlling  his  discretion. 

(6)  Sugden,  688 ;  1  W.  &  T.  L. 
C.  220 ;  as  to  the  constructions  of 
memoranda  or  documents  as  im- 
porting an  intention  to  appoint  or 


dispose  of  the  property,  see  onto, 

?.  408 ;  Qarth  v.  Tototuend,  L.  K. 
Eq.  220;  Ketmard  ▼.  Kennard, 
L.  K  8  Ch.  227;  42  L.  J.  C. 
280. 

(c)  Sugden,  650,  662 ;  1  W.  & 
T.  L.  G.  214,  notes  to  Toilet  y.  Ibllet; 
re  Dykes'  Eitate,  L.  B.  7  Eq. 
3S7. 

{d)  Sugden,  657. 

(e)  Sugden,  550,  664 ;  Bhre  t« 
Sutton^  3  Mer.  237. 
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the  ground  that  it  would  be  fraudulent  and  inequitable  for 
him  to  repudiate  the  contract  after  the  other  party  had 
acted  upon  the  faith  of  it.  But^  as  against  the  remainder- 
man entitled  in  default  of  appointment^  part  perform- 
ance will  have  no  effect^  unless  it  has  been  performed 
upon  the  faith  of  some  act  of  acquiescence  or  permission 
on  his  part  (a). 

A  recital  in  an  instrument^  as  a  marriage  settlement^  Bedui  showing 
that  an  object  of  the  power  is  entitled  to  a  certain  ezeoate. 
estate  or  interest  in  the  property  subject  to  the  power, 
which  the  instrument  proceeds  to  deal  with^  may 
eifectually  bind  the  donee  of  the  power,  if  party  to  the 
recital,  to^appoint  accordingly,  and  may  be  enforced  in 
equity.  If  the  instrument  in  other  respects  satisfy  the 
requirements  of  the  power,  it  may  operate  as  a  direct 
and  perfect  appointment,  in  law  as  well  as  in 
equity  (fc). 

A  covenant  is  a  sufficient  declaration  of  intention  to  corenant  to 

execute  ftiture 

execute,  and  will  be  enforced  in  equity,  even  when  made  power, 
before  the  power  arose,  as  where  a  power  is  limited  to 
be  exercised  by  a  tenant  for  life  in  possession,  and  he 
covenants  that  when  he  comes  into  possession  he  will 
execute  the  power  (c).  Thus,  where  a  power  was  given 
to  the  successive  tenants  for  life  under  a  settlement  as 
and  when  they  should  be  in  possession  to  appoint  a 
jointure,  and  one  of  the  tenants  for  life  on  his  marriage 
covenanted  that  if  he  should  come  into  possession  he 
would  execute  the  power ;  having  come  into  possession  be- 
fore his  death,  it  was  held  that  his  widow  was  entitled  to 
have  the  jointure  raised  (d). — So  where  a  power  was  given 


(a)  Sugden  556 ;  Blore  ▼.  SiUton, 
8  Mer.  287 ;  Shannon  v.  Bradttreeif 
1  Sch.  &  Lef.  52 ;  see  Morgan  ▼. 
Mdman,  3  D.  M.  &  Q.  24 ;  22  L.  J. 
C.  897. 

(6)  Sngden  550;  Wilson  ▼. 
PiffffoU,2  Ves.  jun.  851. 

(c)  1  Sch.  &  Lef.  68,  per  Lord 
Sedesdale,  Shannon  ▼.  Bradstreei ; 


as  to  leases  granted  in  intended  ex- 
ercise of  power,  before  acquiring  the 
power,  see  12  &  18  Vict.  c.  26,  s.  4, 
cited  postf'p.  428. 

(d)  Affleck  T.  Affleck^  3  Sm.  & 
GifF*.  394 ;  26  L.  J.  C.  358,  notwith- 
standing the  covenantor  had  become 
of  unsound  mind  before  coming  into 
possession. 
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to  a  person  to  be  exercised  after  he  should  attain  the  SLge 
of  twenty-five  years  and  not  before,  and  a  covenant  to 
appoint  was  made  before  that  age ;  it  was  held,  upon 
his  attaining  that  age,  to  be  a  valid  execution  in 
equity  (a). 

A  covenant  to  execute  a  power,  given  in  favour  of 
particular  objects,  to  be  executed  by  will  only,  cannot 
be  enforced;  for  such  a  covenant,  if  valid,  would 
enable  the  donee  to  defeat  the  intention  of  the  power 
by  making  an  irrevocable  appointment  (b). 

A  covenant  to  appoint  is  satisfied  in  equity  by 
Mtito'to^l^lim  allowing  the  property  to  pass  to  the  same  object  for 
the  same  estate  by  default  of  appointment  (c)^ 

A  covenant  not  to  execute  a  power  may  operate  in 
equity  as  a  release  of  the  power  (d) ;  —and  a  recital  in  a 
deed  to  that  effect  may  operate  as  a  release  {e). 


Contartei  Mtis- 


appoiDtment. 

CoTenant  not  to 
execute. 


Powers  held  in 
trust  executed 
in  equity. 


A  power  held  in  trust  without  any  discretion  as  to  its 
exercise  will  be  enforced  in  equity  in  conformity  with  the 
trust,  although  not  executed  by  the  donee  of  the  power  ; 
— as  a  power  in  trustees  or  executors  to  sell  the  pro- 
perty and  apply  the  proceeds  upon  trusts;  and  if  the 
trustee  die  ynithout  executing  the  power,  or  if  no 
trustee  be  appointed  to  execute  it,  the  court  will  order  a 
sale  and  compel  the  heir  to  join  in  conveying  (/)  ; 
but  the  court  will  not  execute  or  control  a  discretion- 
ary power  (g) . 

Where  a  person  having  a  general  power  of  appoint* 


(a)  Johmon  ▼.  Totu^H^  37  L.  J. 
0.25. 

(b)  Thaeker  v.  Key,  L.  B.  8  Bq. 
408  ;  see  ante^  p.  428  ;  see  Bulteel 
T,  Flummer,  L.  k.  6  Gh.  160 ;  89  L. 
J.  C.  805. 

{c)  Thaeker  t.  Key^  L.  B.  8  £q. 
408 ;  see  Blandy  t  JTidmore,  1  P. 
Wms.  324 ;  2  Tud.  L.  C.  378. 

((Q  Iscuic  T.  Hvghet,  L.  B.  9  Eq. 
191 ;  89  L.  J.  C.  379  ;  see  Scropei, 
Offley,  4  Bro.  P.  C.  237.    Hwrtt  t. 


EwrH,  16  fiuiv.  878;  22  L.  J.  C. 
538. 

(e)  Boyd  ▼.  Petrie,  L.  B.  10  Bq. 
482;  7  Ch.  886;  41  L.  J.  O. 
378. 

if)  Sugden,  588;  and  see  the 
cases  there  cited ;  see  Brown  t. 
HiffffSyS  Yes.  661,  674;  as  to  an 
implied  gift  or  trust  for  the  objects 
of  the  power  in  default  of  appoint- 
ment, see  ante,  p.  391. 

Gf)  Sugden,  258, 669. 


8SCT.  IV.   $  4.  JUSISDICTIOH  IK  AID  09  EXBCUTION.      427 

ment  executes  it  effectually  in  favour  of  a  volunteer,  Trust  for  credi. 
whether  by  deed  or  will,   a  trust  is  thereby  created  for  JJSiriS^nt'to 
his  creditors,  and  the  appointed  property  is  made  assets  "  "^*®"' 
in   equity   for  payment   of  his   debts;    though  in  the 
administration   of  the  assets  of  a  deceased  debtor  the 
property  so  appointed  will  not  be  resorted  to  until  the 
property  descended  or  devised  has  been  exhausted.     Kxosaohtnut 
the  power  be  not   executed  or  be  defectively  executed,  doSoSre.***' 
there  is  no  jurisdiction  in  aid  of  the  execution,  and  no 
such  trust  arises  for  creditors,  as  against  those  entitled 
in  default  of  appointment  (a). 

But  a  purchaser  for   a  valuable   consideration  from  Nor  against  pur- 
the  appoiqtee,  having  a  specific  claim  on  the  property,  appoint«e. 
is  not  affected  by  the  general  charge  of  the  creditors ; 
and  a  settlement  of   the   appointed  property  upon  the 
marriage   of  the   appointee  would  also  be    supported 
against  them  (b). 

Execution  may  be  had  by  a  judgment  creditor  against  Ezeoation 

in  i*'ij.i'iij.i^  "I*  *  Agaixift  land  sab- 

any  lands  over  which  the  debtor  has  anv  disposmg  power  jS>t  to  power, 
which  he  may  exercise  for  his  own    benefit;   but   the 
judgment  does  not  operate  as  a  charge  upon  the  land 
until  it  is  actually  delivered  in  execution  (c). 

Statutory  relief  is  provided  against  defects  in  leases  statatonrreUof 
granted  by  persons  having  valid  powers  of  leasmg  m  !•««  w»der 
certain  cases  by  12  &  13  Yict.  c.  26,  amended  by  13 
&  14  Vict.  c.  17.  Sect.  2  enacts  ''that  where  in  the 
intended  exercise  of  any  such  power  of  leasing,  whether 
derived  under  an  Act  of  Parliament  or  under  any  instru- 
ment lawfully  creating  such  power,  a  lease  has  been  or 


(a)  Suffden,  474,  540,  588;  2 
White  &  Tudor,  L.  C.  121,  notes  to 
JSilJt  7.  Prime',  HoUnet  y.  CoghiU, 
7  Ves.  499, 12  Ves.  206 ;  Fleming 
T.  Bwihanan,  3  D.  M.  &  G.  976, 
22  L.  J.  C.  886. 

(b)  Oeorge  y.  Milbanke,  9  Ves. 
190  ;  see  per  Qrant,  M.B.,  1  Mer. 
689,  Dauben$f  y.  Cockbum, 


(c)  1  &  2  Viot.  0. 110,  B.  11 ;  27 
&  28  Vict.  0.  112 ;  as  to  deliyery 
ander  the  latter  statute  where  the 
legal  estate  is  outstandiug.  See 
Hatton  y.  Haynoood,  L.  B.  9  Ch. 
229 ;  43  L.  J.  C.  372 ;  BecheU  y. 
liuckUyy  L.  B.  17  Eq.  435  ;  re 
South,  43  L.  J.  G.  441.  See  post, 
Part  IV.  <  Legal  Process.' 
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DefectiTe  leMe 
oonsidered  in 
equity  aa  a 
oontnoL 


ProTiao  where 

leaaemaybe 

oonfirmed. 


Conflnnation  by 
aooeptaooe  of 
rent. 


Leaaemaybe- 
oome  Talid  by 
anbseqnent 
power. 


shall  hereafter  be  granted^  which  is^  by  reason  of  the 
non-observance  or  omission  of  some  condition^  or  re- 
striction^ or  by  reason  of  any  other  deviation  from  the 
terms  of  the  power^  invalid  as  against  the  person  entitled 
after  the  determination  of  the  interest  of  the  person 
granting  such  lease  to  the  reversion^  or  against  other 
the  person  who^  subject  to  any  lease  lawfully  granted 
under  such  power,  would  have  been  entitled  to  the 
hereditaments  comprised  in  such  lease,  such  lease,  in 
case  the  same  have  been  made  bond  fide,  and  the'  lessee 
named  therein,  his  heirs,  executors,  administrators,  or 
assigns  (as  the  case  may  require)  have  entered  there- 
under, shall  be  considered  in  equity  as  a  contract  for  a 
grant,  at  the  request  of  the  lessee,  his  heirs,  executors^ 
administrators,  or  assigns  (as  the  case  may  require),  of  a 
valid  lease  under  such  power,  to  the  like  purport  and 
effect  as  such  invalid  lease  as  aforesaid,  save  so  far  as 
any  variation  may  be  necessary  in  order  to  comply  with 
the  terms  of  such  power;  and  all  persons  who  would 
have  been  bound  by  a  lease  lawfully  granted  under  such 
power  shall  be  bound  in  equity  by  such  contract :  pro- 
vided always,  that  no  lessee  under  any  such  invalid  lease 
as  aforesaid,  his  heirs,  executors,  administrators,  or 
assigns  shall  be  entitled  by  virtue  of  any  such  equitable 
contract  as  aforesaid  to  obtain  any  variation  of  such 
lease,  where  the  pei*sons  who  would  have  been  bound  by 
such  contract  are  willing  to  confirm  such  lease  without 
variation.'* 

By  sect.  3,  the  acceptance  of  rent  shall  be  deemed  a 
confirmation  of  such  lease,  if  accompanied  with  a  signed 
receipt  or  note  in  writing  confirming  such  lease  (see 
13  &  14,  Vict.  c.  17,  s.  1,  2).  By  the  latter  Act,  sect.  8, 
where  the  reversioner  is  able  and  willing  to  confirm,  the 
lessee  is  bound  to  accept  the  confirmation. 

By  sect.  4,  "where  a  lease  granted  in  the  intended 
exercise  of  any  such  power  of  leasing  is  invalid  by  reason 
that  at  the  time  of  the  gi*anting  thereof  the  person  grant- 
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ing  the  same  conld  not  lawfully  grant  snch  lease^  but  the 
estate  of  such  person  in  the  hereditaments  comprised  in 
such  lease  shall  have  continued  afber  the  time  when  such 
or  the  like  lease  might  have  been  granted  by  him  in  the 
lawful  exercise  of  such  power,  then  and  in  every  such 
case  such  lease  shall  take  effect  and  be  as  valid  as  if  tho 
same  had  been  granted  at  such  last-mentioned  time^  and 
all  the  provisions  herein  contained  sh^  apply  to  every 
such  lease.'' 

By  sect.  5,  *^  when  a  valid  power  of  leasing  is  vested  Lease  Bupported 

,  '       1  ^  i-  1  T  by  power  though 

m  or  may  be  exercised  by  a  person  grantmg  a  lease^  and  not  referred  to. 
such  lease  (by  reason  of  the  determination  of  the  estate 
or  interest  of  such  person  or  otherwise)  cannot  have 
effect  and  continuance  according  to  the  terms  thereof^ 
independently  of  such  power,  such  lease  shall,  for  the 
purposes  of  this  Act,  be  deemed  to  be  granted  in  the  in- 
tended exercise  of  such  power,  although  such  power  be 
not  referred  to  in  such  lease ''  (a). 

(a)  See  the  effect  of  these  enactments  stated  and  commented  on  in 
Sugden,  571. 
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§§2.   Jurisdiction  to  set  aside  Execution. 

Execution  in  fraad  of  the  power  set  aside  in  equity — examples — 
motive  distinguished  from  purpose  of  execution. 

Appointment  to  child  in  consideration  of  benefit  to  parent— con- 
sideration paid  by  a  third  party. 

Appointment  for  the  purpose  of  disposing  to  a  person  not  an 
object  of  the  power. 

Appointment  for  ulterior  purpose  consistent  with  the  power. 

Execution  partly  in  fraud  of  the  power — appointment  of  jointure 
in  excess  of  interest  given  to  wife — appointment  to  one  of 
children  in  fraud  of  the  power. 

Subsequent  execution  after  prior  invalid  appointment. 

Purchaser  from  appointee  under  fraudulent  appointment. 

Illusory  appointment  under  non-exclusive  power. 


Exeoation  in 


The  execution  must  be  within  the  purpose  and  inten- 
set^aaide.^^"  tion  of  the  powcF,  which  is  to  be  collected  from  the 
true  construction  of  the  instrument  creating  it^  without 
regard  to  any  purpose  or  design  of  the  donor  not  therein 
expressed;  and  if  an  appointment,  though  correct  in 
point  of  form  and  operative  at  law,  be  made  for  any 
indirect  or  ulterior  purpose  not  warranted  by  the  power, 
it  will  be  set  aside  in  equity  as  a  fraud  on  the  power  (a) . 

Thus,  where  a  parent,  having  a  power  of  appointment 
amongst  his  children,  and  being  desirous  of  preventing 
one  of  his  daughters  from  marrying  a  particular  person, 
for  that  purpose  appointed  the  portion  intended  for  that 
daughter  to  one  of  his  sons,  upon  a  trust  or  understand- 


(a)  Topham  ▼.  Duke  of  Portland^ 
11  H.  L.  C.  32  ;  34  L.  J.  C.  113  ; 
L.  B.  5  Ch.  40 ;  39  L.  J.  C.  259; 
Sugden,  606 ;  1  W.  AT.  L.  C.  339, 
notes  to  Aleyn  ▼.  BelcMer.  **  The 
donee,  the  appointor,  under  the 
power,  shall,  at  the  time  of  the 
exercise  of  the  power,  and  for  any 
purpose  for  which  it  is  used,  act 
with  good  iaith  and  sincerity  and 


with  an  entire  and  single  view  to 
the  real  purpose  and  o^ect  o'  the 
power,  and  not  for  the  purpose  of 
accomplishing  or  carrring  into  effect 
any  by  or  sinister  object— sinister 
in  the  sense  of  its  being  beyond  the 
purpose  and  intent  of  the  power.'* 
Per  Westbury,  L.  C,  in  TophaSkr^ 
Duke  of  Portland^  supra. 
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ing  that  his  son  should  retain  the  control  over  it^  and 
withhold  it  or  not  from  the  daughter  according  to  the 
event ;  the  appointment  was  held  to  be  a  fraud  on  the 
power  and  void.  In  the  same  case  the  parent^  in  pursu- 
ance of  the  same  purpose^  made  a  settlement  of  property 
with  a  power  of  appointment  in  favour  of  the  daughter^ 
but  upon  an  understanding  and  with  the  direction  to 
the  donee  of  the  power  that  he  should  execute  it  in  a 
manner  to  promote  such  purpose,  which,  however,  was 
not  expressed  in  the  deed ;  it  was  held  that  the  inten- 
tion of  the  power  was  to  be  collected  from  the  instru- 
ment creating  it  only,  and  that  extrinsic  evidence  of  the 
purpose  of  the  donor  was  inadmissible ;  but  that  such 
evidence  was  admissible  to  show  the  purpose  for  which 
the  power  was  in  fact  executed,  and  that  the  execution, 
being  in  pursuance  of  a  purpose  not  authorised  by  the 
power,  was  void  (a). 

Upon  the  same  principle,  where  a  father,  having  a 
power  of  appointment  amongst  children,  appointed  to 
one  who  was  a  lunatic  and  likely  to  die,  for  the  purpose 
of  himself  succeeding  to  the  appointed  share  as  his 
representative,  the  appointment  was  held  to  be  fraudulent 
against  the  other  objects  of  the  power  and  void  (A) .  But 
where  under  like  circumstances  the  appointment  was 
made  in  favour  of  an  infant  then  in  good  health,  it  was 
held  good,  though  in  the  event  the  appointee  died  in 
infancy,  whereby  the  father  became  entitled  as  his  next  of 
kin  to  the  exclusion  of  the  reversioners  (c).  For,  it  was 
said,   '^  provided   a  power  in    other    respects    is    well 


(a)  Topham  ▼.  Duke  qf  Portland, 
sopra,  wliere  Hatherley,  L.  C,  said, 
'*  The  court  will  not  fdlow  him  (the 
donee)  to  interpret  the  donor's  in- 
tention in  any  otlier  sense  than  the 
court  itself  holds  to  he  the  true 
construction  of  the  instrument  creat- 
ing the  power ;  and  a  literal  execu- 
tion of  the  power,  with  a  purpose 
which  it  does  not  sanction,  is  re- 


garded as  a  fraud  on  the  power.*' 
and  see  Lee  y.  Femie,  1  Bear.  483, 
where  the  owner  of  the  property 
had  reseryed  the  power  to  himself, 
and  it  was  held  that  he  was  neyer- 
theless  hound  hj  its  terms. 

(ft)  Wellesley  v.  Momingtov,  2 
E.  &J.  143. 

{e)  Beere  y.  ffoffmitter,  23  Beay. 
101 ;  26  L.  J.  C.  177. 
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executed^  the  fact  that  it  is  executed   to    defeat    those 
in  remainder  is  not  any  ground  for  avoiding  the  execu- 
tion*' (a). 
Motive  of  »p-  The  mere    motive  of  an  appointment  apart  from  the 

tinguiahed  from  purposo  to  bc  eflfected  by  it,  as  the  indulgence  of  feel- 
ings of  preferende  or  animosity  towards  the  objects,  is 
immaterial  to  the  validity.  *^  The  court  cannot  inquire 
into  the  motive,  but  it  can  inquire  into  the  intention,  or 
purpose''  (fe). 


Appointment 
to  <^ild  in  con* 
Bidexmtion  of 
benefit  to 
parent. 


If  a  parent,  having  a  power  of  appointment  amongst 
his  children,  execute  it  in  consideration  of  some  benefit 
to  be  derived  to  himself  from  the  appointment,  as  upon 
an  agreement  with  the  appointee  for  a  payment  or 
advance  of  money,  the  appointment  is  void  as  being  in 
fraud  of  the  power  in  regard  to  the  other  children ;  and 
as  the  appointee  is  a  participator  in  the  fraud  and  benefits 
by  it,  such  appointment  will  be  set  aside  in  toto,  and  not 
merely  to  the  extent  of  the  sum  (if  any)  diverted  from 
the  objects  of  the  power  (c). — In  a  case  where  the 
whole  fund  was  appointed  to  one  of  the  children,  who 
immediately  requested  the  trustee  of  the  fund  to  transfer 
it  to  the  parent,  the  trustee,  in  complying  with  such 
request  was  h^ld  to  have  committed  a  breach  of  trust 
and  to  be  liable  to  replace  the  fund  {d). 


{a)  Per  Bomillj,  M.  B.,  Tb. ;  and 
see  Butcher  v.  Jackson^  14  Sim. 
444 ;  Feouron  y.  Desbrvtay^  14  Beav. 
641. 

{b)  Sugden,  618 ;  VaneY.  Lord  Dun- 
gannony  2  Scho.  &  Lef.  130, 131,  per 
Lord  Bedesdale ;  Cctmpbell  y.  Some, 
1  Y.  &  G.  CO.  664.  See  the  dis- 
tinction between  motive  and  pur- 
pose pointed  out  in  Topkatn  y.  Duke 
of  Portland,  1 D.  J.  &  3.  570 ;  L.  R. 
5  Ch  57. 

(c)  Daubeny  y.  Cochbumy  1  Mer. 
626 ;  Farmer  y.  Martin,  2  Sim. 
611 ;  Arnold  y.  ffardwick,  7  Sim. 
843 ;    see  Humphrey  y.  Olver,  28 


L.  J.  C.  406  ;  Cooper  y.  Cooper, 
L.  B.  5  Ch.  203  ;  39  L.  J.  G.  2-10, 
where  an  appointment  made  upon 
the  marriage  of  the  daughter  with 
a  settlement  of  the  property  ap- 
pointed was  supported,  under  the 
circumstances,  although  the  ap- 
pointor took  a  reyersionary  interest 
under  the  settlement. 

(c^)  Mackechnie  y.  McMyoribanhSy 
39  L.  J.  G.  604.  And  as  to  the 
liability  of  trustees  refusing  to  oon- 
yey  according  to  the  appointment,  see 
Firmin  y.  Pulham,  2  Be  G.  &  S.  99  ; 
Campbell  y.  Home,  1  Y  &  0.  G.  664; 
Cocicrqft  y.  SiUcl^e,  25  L. J.C.  313. 


SECT.  IV.    §  4.  JURISDICTION  TO  SET  ASIDE  EXECUTION.  43^ 

Where  the  consideration  for  the  preference  of  one  of  consideration 
the  children  is  given  by  another  person,  and  not  derived  pwty. 
out  of  the  property  appointed,  and  though  without  the 
knowledge  of  the  appointee,  the  appointment  will  be 
set  aside ;  for  it  is  a  fraud  upon  the  power  in  regard  to 
the  other  objects  who  are  thereby  excluded  from  the 
property  appointed  (a). 

An  appointment  made  upon  any  bargain  or  understand-  Appointment  for 
ing  that  the  appointee  shall  dispose  of  the  property  to  disposing  to 
persons  who  are  not  objects  of  the  power  is  void  and  will  objeoto. 
be  set  aside  (6). — A.n  appointment  made  for  the  purpose 
and  in  the  expectation  that  the  appointee  would  transfer 
the  property  to  a  person,  not  an  object  of  the  power,  was 
held  void,  though  that  purpose  was  not  at  the  time  com- 
municated to  the  appointee  (c). — ^But  an  appointment  to 
a  child  upon  marriage  with  a  view  to  a  suitable  settlement 
being  then  made,  though  to  include  persons  not  objects 
of  the  power,  is  valid  as  being  a  proper  mode  of  enjoy- 
ment of  the  property  by  the  appointee  (d). 

An  ulterior  purpose  may  be  consistent  with  the  power;  Appointment 
— ^as  where  the  appointment  is  made  for  the  purpose  of  p?i^"<^nsis. 
making  a  title  to  enable  all  the  persons  interested  to    °  ^   ^^^' 
deal  with  the  property  in  their  respective  interests.   Thus 
an  appointment  may  be  well  made  to  enable  the  appointee  to  enable  ep- 
to  join  in  selling  the  property.     Where  a  tenant  for  life  mMie.    ' 
with  an  exclusive  power  of  appointment  ampngst  his 
children  sold  the  estate  and  then  appointed  to  one  son  in 
fee,  who  joined  with  him  in  conveying  to  the  purchaser, 
the  title  was  held  good,  as  it  did  not  appear  that  the  son 

{a)   Bowky  ▼.  Rowley^  1    Kay,  Pryor^  2D.  J.  &  S.  83 ;   33  L.  J. 

242 ;  28  L.  J.  0.  275.  0.  441. 

(6)    Sugden,  615 ;    Da%bmiy   ▼.  (c)    Manden^s   Trutt,  4   Drew. 

Cockhum,  1  Mer.  626;  Salmon  t.  594;  28  L.  J.  0.  906. 

Oibht,  3  D.  &  Sm.  343;    Lee  ▼.  {d)   See  Pryor  r.  Pry  or,  supra. 

Femie,    1    Beay.    488 ;    Birley  v.  Pitzroy  v.  Duke  of  Richmond,  27 

Birley,  25  Beay.  308  ;  27  L.  J.  G.  Bear.  190 ;  28  L.  J.  0.  752  ;   and 

669  ;  Ranking  Y.  Barnes,  33  L.  J.  see  ante,  p.  420. 


O.  539  5  12  W.  E.  565  ;  Pryor  r. 
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got  less  than  the  value  of  his  reversionary  interest  on 
Appointment  for  acceding  to  the  puTchase  {a) .     So  an  appointment  may 

purpose  oi  '_ 

making  amort-  be  made  by  a  tenant  for  life  with  power  of  appointing  the 
remainder  to  his  children,  for  the  purpose  of  enabling  the 
appointees  to  join  him  in  a  mortgage,  the  money  being 
expressed  to  be  advanced  to  all  of  them,  and  being  applied 
in  a  business  in  which  they  were  all  partners  {b)  ;  or  for 
the  purpose  of  making  a  building  lease  for  the  improve- 
ment of  the  property  in  the  interest  of  all  parties  (c) . 
An  appointment  may  be  made  for  the  purpose  of  the 
appointee  making  a  settlement  on  his  or  her  marriage, 
though  to  include  persons  not  objects  of  the  power  {d). 


or  lease, 


«r  settlaasnt. 


Bxecntion^pvtiy      The  Court  cauuot,  in  general,  distinguish  what  is  attri- 
butable  to  an  authorised  purpose  irom  what  is  attributable 


power. 


to  wife. 


to  an  unauthorised  purpose,  and  the  bad  purpose  affects 
the  whole  appointment ;  but  if  the  evidence  enable  the 
Court  to  make  the  distinction,  the  appointment  will  be 
void  only  j?ro  tanto  (e). 
Appointment  of  Where  a  power  of  jointuring  was  executed  upon  an 
of  ioto^i^Ten  agreement  that  part  of  the  jointure  should  be  applied  to 
pay  the  debts  of  the  husband,  the  appointment,  as  to  that 
part,  was  set  aside.  Such  an  execution  of  the  power, 
so  far  as  it  goes  to  the  wife  who  is  the  sole  object  of  the 
power,  is  good  and  may  be  supported ;  but  so  far  as  it 
diverts  the  property  from  her  as  the  object  of  the  power, 
it  is  in  excess  of  the  power  and  in  fraud  of  the  persons 
entitled  in  default  of  appointment  (/). 


(a)  McQueen  r.  Farquiar,  11 
Yes.  467  ;  Campbell  t.  Home,  1  Y. 
&.  0.  C.  G.  664  ;  88  to  qaestioninff 
like  transactionB  between  father  and 
son  on  the  ground  of  undue  in- 
fluence or  improper  appropriation 
of  the  proceeds,  see  Kinff  t.  Kinff, 
1  D.  &  J.  663  ;  27  L.  J.  C.  29 ; 
Warde  t.  Dimof^  28  L.  J.C.  815. 

{h)  Cockorofl  t.  SutcUffe,  25  L. 
J.  a  313. 

(c)  Se  Suiih*i  Charitjf,  L.  B.  10 


£q.  5  ;  89  li.  J.  C.  499. 

(d)  See  tttUe^  p.  438 ;  Pryor  t. 
Pryor,  2  D.  J.  &  S.  83 ;  38  Ij.  J. 
G.  441. 

(«)  See  per  Turner,  L.  J.,  in  TVyr- 
ham  y.  Duke  of  Porilandy  I  D.  J. 
&  S.  517 ;  32  L.  J.  C.  270 ;  and 
Bee  Trollope  t.  BtmOedge^  1  D.  & 
Sm.  662. 

(/)  Sugden,  609 ;  Lane  t.  Pag9^ 
Ambl.  238;  Ale^fn  t.  Belehier,  1 
Eden,  132 ;  1  W.  &  T.  L.  G.  939. 
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Under  a  power  of  appointment  to  children,  an  appoint-  Appoiatmentto 
ment  made  to  one  of  them  in  fraud  of  the  power  will  mfnnd  of  power, 
not  invalidate  an  appointment  made  of  the  rest  of  the 
property  to  the  others  at  the  same  time  (a).  And  it 
seems  that  an  appointment  of  a  specific  share  to  the  same 
appointee  to  whom  the  invalid  appointment  is  made^  if 
unconnected  with  the  invalidity^  may  be  supported  (&). 

If  a  prior  appointment  be  invalid,  a  subsequent  appoint-  8abeeqa«nt 
ment  may  be  made  of  the  same  property  under  the  ongi-  prior  inTaUd 
nal  power ;  but  it  must  be  clearly  shown  to  be  free  of  the 
purpose  or  influence  which  has  invalidated  the  prior  ap- 
pointment (c). 

A  purchaser  from  the  appointee  under  an  appointment  Porohasw  from 
which  may  be  set  aside  for  the  above  causes^  though  he  better  ttUe. 
gave  value  and  had  no  notice  of  the  improper  execution 
of  the  power,  would  have  no  better  title  in  equity  than 
the  appointee  himself  (c2). 

A  distributive  or  non-exclusive  power  formerly  required  ninsory  appoint. 
a  share  to  be  given  to  each  of  the  objects  of  the  power;  exoinmye  power' 
but  it  was  satisfied,  at  law,  by  giving  some  amount  or 
interest,  however  small,  to  each  object,  either  by  way 
of  direct  appointment,  or  (which  amounts  to  the  same 
thing)  by  leaving  sufficient  residue  unappointed  to  be 
divided  amongst  all  the  objects  in  default  of  appointment. 


(a)  Tophamy,  Duke  of  Portland^ 
supra;  J&owley  v.  JRowify,  1  Kay, 
242 ;  23  L.  J.  C.  276. 

(5)  Ranking  t.  Barnes,  33  L.  J. 
C.  639 ;  12  W.  E.  665. 

(e)  Sugden,  285, 356 ;  see  Farmer 
▼.  Martin,  2  Sim.  602 ;  Swnphrey 
r.  Olver,  28  L.  J.  G.  406 ;  Carver 
T.  Richards,  1  B.  F.  &  J.  648 ;  29 
li.  J.  G.  357  ;  Askham  t.  Barker, 
12  BeaT.  499 ;  Topham  y.  Dvke  of 
Portland,  L.  B.  5  Ch.  40 ;  39  L.  J. 
C.  259.  *'  Where  an  appointment 
ha«  been  let  aside  by  reason  of  what 


has  taken  place  between  the  donee 
of  a  power  and  an  appointee,  a 
second  appointment  b^  the  same 
donee  to  the  same  appomtee  cannot 
be  sustained,  otherwise  than  by  clear 
proof  on  the  part  of  the  appointee 
that  the  second  appointment  is  per- 
fectly free  from  the  original  taint 
which  attached  to  the  first."  Per 
Giffard,  L.  J.,  Topham  ▼.  Duke  of 
Portland,  supra. 

(d)  Dauhenjf  t.  Cockbum,  1  Mer. 
626 ;  see  Warde  t.  Duton,  28  L.  J. 
G.  315. 
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But  Toid  in  Bcit  in  equity,  before  the  passing  of  the  statute  1  Will. 

**^"  '  IV.  c.  46,  appointments,  under  non-exclusive  powers, 

whereby  an  unsubstantial,  illusory  or  nominal  share  of 
the  property  was  appointed  to,  or  left  unappointed 
to  devolve  upon  any  of  the  objects  were  invalid, 
although  the  like  appointments  were  valid  in  law ;  and  it 
was  necessary  to  inquire  in  each  case  of  appointment 
what  was  a  sufficiently  substantial  share  to  satisfy  the 
power  (a). 
Made  ytM  in  The  statuto  1  Will.  lY.  c.  46  (passed  to  alter  and 
Sl^.  amend     the    law    relating    to    illusory   appointments), 

enacted  that  no  appointment  which  from  and  after  the 
passing  of  the  Act  should  be  made  in  exercise  of  any 
power  or  authority  to  appoint  any  property  real  or  per- 
sonal amongst  several  objects  should  be  invalid  or  im- 
peached in  equity  on  the  ground  that  an  unsubstantial, 
illusory,  or  nominal  share  only  should  be  thereby  appointed 
to  or  left  unappointed  to  devolve  upon  any  one  or  more 
of  the  objects  of  such  power ;  but  that  every  such  appoint- 
ment should  be  valid  and  effectual  in  equity  as  well  as  at 
law,  notwithstanding  that  any  one  or  more  of  the  objects 
should  not  thereunder  or  in  default  of  appointment  take 
more  than  an  unsubstantial,  illusoiy,  or  nominal  share  of 
the  property  subjected  to  such  power. 

The  effect  of  this  Act  was  not  to  convert  all  such  powers 
into  exclusive  powers ;  but  it  placed  them  in  the  same 
position  in  equity  as  at  law,  requiring  that  each  object 
of  the  power  should  take  some  share,  however  unsub- 
stantial, in  order  to  satisfy  the  non-exclusive  form  of  the 
power  (fc). 
▲raointmentnot  Now  by  the  Act  to  amend  the  law  as  to  appointments 
ground  of  ezT^  uudor  powcrs  uot  exclusivo,  87  &  38  Vict.  c.  37,  s.  1, 
it  is  enacted  "  that  no  appointment,  which  from  and  after 
the  passing  of  this  Act  shall  be  made  in  exercise  of  any 

(a)  Suffden,  449,  App.  938  ;    1  {b)  Gaintford  v.  Dwu^  L.  S.  17 

W.  &  T.  L.  C.  858,  notes  to  Aleyn      Eq.  405  ;  43  L.  J.  0.  405. 
Y.  BelekUr, 
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power  to  appoint  any  property  real  or  personal  amongst 
several  objects^  shall  be  invalid  at  law  or  in  equity  on  the 
ground  that  any  object  of  such  power  has  been  altogether 
excluded^  but  every  such  appointment  shall  be  valid  and 
effectual  notwithstanding  that  any  one  or  more  of  the 
objects  shall  not  thereby^  or  in  default  of  appoint- 
ment^ take  a  share  or  shares  of  the  property  subject  to 
such  power/' 

Section  2  provides  '^  that  nothing  in  this  Acfc  contained  Power  mm-ex- 
shall  prejudice  or  affect  any  provision  in  any  deed.  will.  dMiAnd  amoiuit 
or  other  instrument  creating  any  power,  which  shall  de- »"^ 
clare  the  amount  or  the  share  or  shares  from  which  no 
object  of  the  power  shall  be  excluded,  or  some  one  or 
more  object  or  objects   of  the  power  shall  not  be   ex- 
cluded/' 

Under  the  law  applying  to  appointments  made  before  Bxecation  bj 
the  passing  of  this  Act,  where  there  are  several  appoint-  •ppdntmmto. 
ments  to  different  objects  of  the  power  at  different  times, 
and  one  is  ultimately  excluded,  the  ultimate  appoint- 
ment, disposing  of  the  residue  of  the  property,  only  is 
invalid ;  for  to  that  appointment  only  the  exclusive  effect 
can  be  attributed  (a). — But  where  several  appointments 
are  made  to  take  effect  at  one  time,  as  in  the  case  of  ap- 
pointments by  will  with  an  ultimate  residuary  appoint- 
ment, the  exclusive  effect  is  attributable  to  all  equally  and 
all  are  void  (A) . 

• 

(a)   Young  t.  Lord  Waterpark^  all  the  objects  in  default  of  appoint- 

13  Sim.  202  ;  Bee  Trollope  y.  Eoui'  ment.    Mankinff  t.  Barnes,  33  L.J. 

ledffe,  ID.  a  Sm.  662.    It  may  be  G.  539  ;  12  W.  B.  565. 
made  good  bj  the  inyalidity  of  a  (b)  Bulieel  y.  Plummer,  L.  B.  6 

prior    appointment    whereby    the  Ch.  160 ;  39  L.  J.  0.  806. 
share  thereby  appointed  passes  to 
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Section  V.    Pbkpbtuitibs  and  Accumulations. 

§  1.  The  Bale  against  perpetuities. 
§  2.  Accumulation  of  rents  and  profits. 

§  1.     The  Rule  Against  Perpetuities. 

The  Rules  restricting  the  limitation  of  future  estates — remainders 
— springing  uses  and  executory  devises. 

The  Bule  against  perpetuities  stated — any  liyes  may  be  taken 
as  tlie  measure  of  the  time  and  a  term  of  twenty- one 
years — time  of  gestation  allowed,  when  child  taking  is  im 
ventre  ta  mire  —  application  to  limitations  of  terms  of 
years. 

Limitations  to  persons  to  be  ascertained  by  description. 

Limitations  to  a  class  of  persons — children — grandchildren — ^limi- 
tations upon  death  of  children. 

Limitations  upon  fistilure  of  issue — upon  £ulure  of  issue  within 
restricted  period — of  term  of  years  upon  failure  of  issue — 
construction  of  phrases  importing  failure  of  issue — excep- 
tional constructions  of  limitations  on  failure  of  issue. 

Validity  of  limitations  is  independent  of  subsequent  events — 
limitation  to  class  containing  objects  too  remote — wha« 
the  shares  are  ascertained  within  the  period. 

Limitations  with  modifications  too  remote — directions  to  post- 
pone the  possession  beyond  the  period. 

Limitation  in  alternative  of  limitation  too  remote — limitation  in 
restricted  alternative. 

Limitations  restricted  by  the  duration  of  the  estate  limited — 
estate  for  life  of  living  person — leasehold  for  life. 

Limitations  after  estates  tail — ^provisoes  for  cesser  of  estate  tail 
— ^limitations  to  take  effect  aA»r  determination  of  estate  tail 
— term  preceding  estate  tail  upon  trusts  subsequent. 

Application  of  the  rule  to  powers — power  may  be  unrestricted 
in  terms— execution  of  the  power  is  subject  to  the  rule — 
the  time  is  comput-ed  fix>m  the  creation  of  the  power — 
general  power  is  equivalent  to  ownership. 

Power  to  appoint  to  grandchildren  or  remoter  issue— appoint- 
ment must  take  effect  within  the  rule — power  in  marriage 
settlement  to  appoint  to  children, 
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Powers  of  sale,  leasing,  etc.  may  be  unrestricted  in  terms — power 
of  sale  with  consent  —  power  of  sale  extending  oyer 
estates  tail— powers  impliedly  restricted  to  the  continuance 
of  the  settlement. 

The  limitation  of  fatnre  estates  is  subject  to  restric-  The  Nstrictions 
tions  as  to  the  time  of  taking  effect^  which  differ  ac-  ^°af  ftitara 
cording  to  the  nature  of  the  limitation^  as  operating  by 
way  of  remainder,  or  by  the  way  common  to  springing 
and  shifting  uses  and  executory  devises. 

The  restrictions  upon  limitations  by  way  of  remainder  ThaieBtrioUoiiB 
have  already  been  considered.  They  are,  for  the  most  ^ 
part,  involved  in  the  dependence  of  the  remainder  upon 
the  particular  estate,  requiring  that  it  must  become 
vested  in  interest  pending  that  estate,  so  as  to  take 
effect  in  possession  immediately  upon  its  determination. 
The  limitation  of  remainders  is  further  restricted  by  the 
positive  rule  that,  (though  they  may  be  limited  to  the 
unborn  child  of  a  living  person,)  they  cannot  be  limited 
to  the  issue  of  a  person  unborn  (a). 

The  particular  estate  supporting  a  remainder  may  be  Bemaindernot 
an  estate  for  life  or  in  tail,  and  an  estate  tail  may  en-  estatM  for  life 

and  minoritj  of 

dure  throughout  indefinite  generations  of  issue ;  but  the  tenwit  in  tail, 
tenant  in  tail  in  possession  for  the  time  being,  when  of 
full  age,  has  the  power,  by  means  of  a  disentailing 
assurance,  to  acquire  or  convey  an  estate  in  fee  simple 
discharged  of  all  remainders.  Therefore,  the  limitation 
in  remainder  after  an  estate  tail  remains  effectual  only 
during  the  minority  of  the  tenant  in  tail ;  and  if  the 
estate  tail  be  preceded  by  an  estate  or  estates  for  life, 
as  in  an  ordinary  settlement  of  land,  the  limitations  in 
remainder,  though  valid  in  creation,  cannot  be  made 
effectual  in  operation  beyond  the  lives  of  the  tenants 
for  life  and  twenty-one  years,  the  possible  minority  of 
the  tenant  in  tail  (&). 

On  the  other  hand,  limitations  by  way  of  springing 

(a)  See  <tnie,  pp.  818,  328, 884.  {h)  See  anie,  p.  886. 
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BestriotioBB 
upon  ■prioging 
nsM  and  ezeou- 
torydevuM. 


use  and  executory  devise  arise  and  take  effect  according 
to  the  terms  of  limitation  independently  of  the  pre- 
ceding estates^  which  they  supersede  and  defeat ;  con- 
sequently there  are  no  restrictions  inherent  in  the  nature 
of  such  limitations  as  there  are  in  remainders.  If  limited 
after  or  in  defeasance  of  an  estate  tail  they  may  be  dis- 
charged or  destroyed  by  the  disentailing  assurance  of 
the  tenant  in  tail ;  but  a  tenant  in  fee  simple  cannot  by 
any  means  destroy  or  get  rid  of  the  executory  limitations 
of  this  kind  which  may  operate  upon  his  estate.  There- 
fore^ except  where  preceded  by  an  estate  tail^  these 
limitations  require  a  special  rule  of  restriction;  other- 
wise they  might  be  employed  in  a  manner  to  restrain 
the  alienation  of  the  land  for  an  indefinite  period  or  in 
perpetuity  {a). 


BaieagtiBfltpw^  A  rulc  has  accordingly  become  established  by  judicial 
^  ™  **  *  decisions^  founded  chiefly  on  analogy  to  the  limits  of  a 
settlement  at  common  law  by  way  of  particular  estates 
and  remainders,  that  limitations  by  way  of  springing  or 
shifting  use  or  executory  devise  must  take  effect  vnthin 
the  period  of  a  life  or  lives  in  being  at  the  time  of 
creating  the  limitations  and  twenty-one  years  afterwards. 
This  rule  is  known  as  the  rule  against  perpetuities  (ft). 

A  limitation  which  infringes  the  rule  is  void  of  effect ; 
but  it  is  not  therefore  to  be  taken  as  struck  out  of  the 


(a)  See  ante,  p.  219;  1  Sanden 
on  Uses,  146,  153,  4th  ed. ;  Feame, 
C.  R.  423  ;  1  Hajes  on  Cony.  136, 
6th  ed.,  where  lee  remarks  on  the 
greater  power  of  tenant  in  tail 
oyer  executory  limitations. — "  The 
best  definition  (of  a  perpetuity) 
seems  to  be  that  supplied  by  Mr. 
Sanders  in  his  Essay  on  Uses,  (p. 
196,)  who  says :  —  *  A  perpetuity 
may  be  defined  to  be  a  future 
limitation,  restraining  the  owner 
of  the  estate  from  aliening  the  fee 
simple  of  the  property,  dischai^ed 
of  such  future  use  or  estate,  before 
^he   eyent   is   determined   or  the 


period  arriyed  when  such  future 
use  or  estate  is  to  arise.  If  that 
eyent  or  period  be  within  the 
boimds  prescribed  by  law,  it  is  not 
a  perpetuity.'  '*  Lewis  on  Perpe- 
tuities, 164. 

(5)  Benffouffh  y.  Edridge,  1  Sim. 
173,  267 ;  S.  G.  nom.  Cadell  t. 
Palmer^  7  Bligh,  K.  S.  202:  see 
Lewis  on  Perp.  c.  xi;  Butler's  note 
to  Co.  Lit.  271  b.  III.  2  ;  Butler's 
notes  to  Feame,  C.  R.  429,  566 ; 
and  the  same  rule  applies  to  trusts 
and  equitable  estates,  see  poH^  p. 
471 ;  Butler's  note  to  Co,  Lit.  290 
J,  s.  xiy. 
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will  or  deed  altogether ;  it  may  be  read  as  part  of  the 
context  for  all  purposes  of  construction^  as  if  no  such 
rule  existed  (a). 

The  lives  of  any  persons  and  of  any  number  of  per-  AnyKreanuiybe 
sons,  though  wholly  unconnected  with  the  limitations  in  meMure  of  the 
point  of  interest,  may  be  taken  for  the  measure  of  the 
period.     Also  a  term  of  twenty-one  years  independent  And  •  tem  of 
of  any  estate  limited,  or  of  the  infancy  of  any  person  yeaw. 
taking  an  estate  or  interest  (&).     If  lives  be  not  selected 
as  part  of  the   period  restrictive  of  the  limitation  the 
rule  imports  that  it  must  take  effect  within  twenty-one 
years  (c). 

As  a  child  in  ventre  sa  mere  is  considered  as  a  person  Timeof  gesta- 
in  esse  for  the  purpose  of  taking  property,  the  limits  of  whra  ciuid  tak- 
the  rule  may  be  in  fact  extended  by  the  time  of  the  »a«*r«. 
gestation  of  such  child ; — thus  if  a  devise  be  made  to 
the  child  of  A.  for  life,  such  child  being  in  venh'e  sa  mere 
at  the  testator^s  death,  the  additional  time  of  gestation 
may  accrue  at  the  commencement  of  the  period  allowed 
by  the  rule,  which  may  be  measured  by  the  life  of  such 
child  and  twenty-one  years ; — so,  if  a  devise  be  made  to 


{a)  Seasman  y.  Pearse,  L.  B.  7 
Ch.  Ap.  275  ;  41  L.  J.  C.  705. 

(6)  Cadell  v.  Palmer^  supra. 

(c)  See  Palmer  v.  Holford,  4 
BusB.  408.  It  may  be  here  ob- 
served that  the  rule  against  per- 
petuities, though  framed  bj  analogy 
to  the  limits  of  perpetuity  possible 
with  common  law  limitations  by 
way  of  estates  for  life  and  remain- 
ders, leads  to  some  different  results. 
The  latter  mode  of  limitation  is  re- 
stricted, as  to  perpetuity,  by  the 
lives  of  the  persons  actuully  taking 
estates,  and  by  the  actual  minority 
of  the  ultimate  remainder-man ; 
whereas  the  rule  against  perpetuities 
admits  of  an  absolute  period 
measured  by  lives  and  years,  but 
wholly  independent  of  the  lives  or 
minority  of  the  persons  actually 
interested ;  and  in.  the  case  of  the 
ultimate  taker  at  the  extreme  limit 


of  the  period  being  a  minor  the  dis- 
ability to  alienate  might  in  fact  be 
extended  for  a  further  period  of 
twenty-one  years.  Again,  the  rule 
as  to  remainders  prohibits  absolute- 
ly the  limitation  of  them  to  the 
issue  of  persons  unborn ;  but  the 
rule  against  perpetuities  admits  of 
executory  limitations  to  the  children 
or  remoter  issue  of  persons  unborn, 
provided  they  are  restricted  to  vest 
within  the  nllowed  period  ;  and  only 
when  not  so  restricted  such  limita- 
tions are  void.  In  the  above  re- 
spects, therefore,  remainders  are 
more  restricted  than'  other  execu- 
tory limitations  ;  on  the  other  hand 
remainders  may  be  limited  on 
events  of  indefinite  contingency, 
provided  they  become  vested  pend- 
ing the  particular  estate.  8ee  1 
Jarman  on  Wills,  229;  SUmH  v. 
CoeiereUf  L«  B.  7  Eq.  368. 
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the  children  of  A.  who  shall  attain  the  age  of  twenty- 
one  years^  and  A.  die  leaving  a  child  in  verUre  sa  mere, 
the  additional  time  of  gestation  may  accrae  at  an  inter- 
mediate period^  and  the  limits  of  the  rule  may  be  ex- 
tended until  such  child  attains  the  age  of  twenty-one 
years ; — so  if  the  ultimate  taker  after  a  given  period  of 
lives  in  being  and  twenty-one  years  be  a  child  in  ventre 
sa  mere,  the  limits  of  the  rule  may  be  in  fact  extended 
at  the  termination  of  the  period  by  the  time  of  gesta- 
tion (a). 
Appiioiition  of        The  same  rule  applies  to  executory  bequests  of  terms 

the  rule  to  limi*        ,  «.  ..  •ii/i\  t     • 

tfttions  of  imoM  of  ycars  and  chattel  interests  m  land  (6) ; — and^  it  seems, 
also  to  the  creation  of  future  terms  of  years  (c) . 


LimitatioiM  to 
penonttobe 
MoertAinedby 
desoriptUm. 


Examples  of  the  application  of  the  rule  occur  with 
limitations  to  a  person  to  be  ascertained  by  some  descrip- 
tion or  character  or  qualification^  which  may  not  be 
satisfied  within  the  allowed  period  {d),  Thus^  a  devise  to 
the  first  or  other  son  of  A.  (having  no  son  at  the  time  of 
the  devise^)  who  should  be  in  holy  orders^  was  held  void 
for  remoteness,  because  A.  might  have  a  son  who  might 
take  orders  so  as  to  answer  the  description  more  than 
twenty-one  years  after  the  death  of  A. ;  and  a  devise 
over  in  the  same  will^  in  case  A.  should  have  no  such  son, 
was  also  held  void^  as  being  limited  upon  a  contingency 
which  might  not  become  ascertained  until  an  equally  re- 


(a)  1  Jarman  on  Willg,  222  ; 
Long  V.  Blackall,  7  T.  R.  100; 
Slaekburn  t.  Stables,  2  Y.  &  B. 
367. 

(h)  Hanrrave^s  note  (5)  to  Co. 
Lit.  20  a;  Feame,  C.  B.  460. 

(c)  Sanders  (on  UseSi  p.  198,) 
statei : — "  I  do  not  find  any  rule  of 
the  common  law  confining  the 
period  within  which  the  entry  under 
a  condition  is  to  bo  made ;  and 
although  an  iniei'eMse  termini  may 
be  created  at  oonunon  law,  I  am  not 
»ware  of  any  case  at  the  common 


law,  fixing  the  period,  within  which 
it  must  take  effect  in  possession." 
But,  he  adds,  **  it  can  scarcely  be 
doubted,  that  by  analogy  to  the 
modem  doctrine  of  perpetuities^  the 
rights  of  entry  upon  common  law 
conditions,  and  the  interetie  termini 
would  be  confined  to  the  time  al- 
lowed in  cases  of  executory  derisea 
and  spiingiug  uses.*'  And  this 
opinion  is  adopted  in  Lewis  on 
Perpetuities,  p.  614l 

(d)    Lewis   on    Perpetuitiee,    e. 
xyiiL  ;  1  Jarman  on  Wills,  233. 
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mote  period  (a) . — So,  a  devise  made  to  sticli  person  as 
should  fix>m  time  to  time  bear  a  certain  title,  in  order  that 
the  property  should  be  held  with  the  title,  was  held  void 
for  remoteness,  because  the  title  might  remain  in  abey- 
ance for  an  indefinite  period;  and  though  that  case  did 
not  happen,  the  validity  of  the  limitation  could  not  de- 
pend upon  contingencies  which  might  cause  it  to  be  good 
or  bad  according  to  the  event  (&) . 

A  devise  to  the  first  heir  male  of  the  body  of  A.  who  Tohmrattainiag 
should  attain  twenty-one  was  held  to  be  void  for  remote- 
ness; because  the  person  so  described  might  not  be 
ascertained  within  the  allowed  period, — all  the  heirs  male 
of  the  body  of  A.  during  that  period  might  die  in  their 
minorities  (c). — A  devise  to  the  first  son  of  A.  who 
should  attain  twenty-one  would  obviously  be  good,  though 
A.  have  no  son  at  the  time  of  the  devise,  as  it  must  take 
effect,  if  at  all,  within  twenty-one  years  of  the  death 
of  A. 

A  bequest  of  personal  estate  made  to  the  first  tenant  in 
tail  under  a  settlement  of  real  estate  who  should  attain 
twenty-one,  was  construed  to  extend  only  to  the  tenants 
in  tail  taking  by  purchase  under  the  settlement,  and  not 
to  include  tenants  in  tail  by  descent,  and  therefore  being 
within  the  allowed  period  of  limitation  was  good  {d) . 

Limitations  to  a  described  class  of  persons,  as  children,  limiutione  to 
issue  and  the  like,  must  be  so  restricted  that  the  objects  m  ohudran.     ' 
of  the  class  become  ascertained  within  the  time  allowed 
by  the  rule.    Thns,  an  executoiy  devise  to  all  the  children 
of  A.  who  shall  attain  the  age  of  twenty-one,  though  it 
include  children  bom  after  the  testator's  death,  is  good ; 


(a)  Procter  r.  Bp.  Bath  ^  WelU^  D.  &  W.  609 ;  S.  C.  nom.  Lord 
2  H.  Bl.  358.  See  1  Jarman  on  BtM^annon  v.  Smiih,  12  Gl.  &  F. 
Wais,  242.  646. 

(b)  ToVemacke  v.  Earl  Coventry,  (d)  Chruiis  t.  Cheling,  L.  R.  1 
6  Madd.  232 ;  8  Bligh,  N.  S.  647  ;  H.  L.  279  ;  36  L.  J.  C.  6G7  ;  see 
1  Jannan  on  Wills,  235.  Harrington  t.  Harrington^  L.  B.  6 

(o)  Kerr  y.  Lord  Dun^annon,  1  H.  L.  87 ;  40  L.  J.  C.  716. 


dren. 
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because  it  most  necessarily  be  ascertained  within  the  life 
of  the  parent  and  twenty-one  years.  But  if  it  were  to 
such  children  of  A.  as  should  attain  the  age  of  twenty- 
two^  or  any  greater  age  than  twenty-one^  and  included 
afber-bom  children^  it  would  be  void  for  remoteness,  as 
possibly  not  to  be  ascertained  within  such  limit  of 
time  (a). — So,  a  devise  to  the  children  of  A.  who  should 
be  living  at  the  end  of  twenty-eight  years  from  the  death 
of  the  testator  was  held  void,  because  the  time  for  ascer- 
taining the  objects  was  too  remote ;  and  a  gift  over  in 
case  there  should  be  no  such  child  was  also  held  to  be  too 
remote  (&). 
Tograndohii.  A  dcvisc  or  bequost  may  include  all  the  testator's 

'"^  grandchildren,  bom  and  to  be  bom,  without  infringing 

the  rule,  as  they  must  all  be  bom  within  lives  in  being  at 
the  testator's  death ;  and  the  vesting  of  their  shares  may 
be  further  postponed  during  their  minorities,  but  not 
beyond.  On  the  other  hand,  a  devise  or  bequest  includ- 
ing all  the  grandchildren,  born  and  to  be  bom,  of  any 
other  person  is  too  remote,  because  children  might  be 
born  to  that  person  after  the  testator's  death,  and  grand- 
children might  be  bom  at  any  time  during  the  lives  of 
those  children  (c).  But  a  gift  to  the  children  of  A.  who 
shall  attain  twenty-one  and  the  issue  of  such  of  them  as 
shall  die  under  twenty-one  is  good  because  necessarily 
ascertained  within  the  life  of  A.  and  twenty-one  years 
after  his  death  {d) . 

It  may  be  observed  that  limitations  to  a  class,  as  to  the 
children  of  A.  who  shall  attain  the  age  of  twenty-two, 
or  to  the  children  and  grandchildren  of  A.,  may  be  good, 

(a)  1  Januan  on  Wills,  226,  and  403. 

see  the  cases  there  cited  ;  Si^^^T.  {c)   1    Jarman  on    Wills,  233; 

Stephens^  Cas.  t.  Talb.  228 ;  Leake  Newman  ▼.  Newman,  10  Sim.  51 ; 

T.  Rohineon,  2  Mer.  363  ;  Edmond-  Smith  t.  SmUh,  L.  R.  5  Ch.  842 ; 

9(m*8  Btiate,  L.    R.    5   Bq.  389 ;  Stuart  t.  CockereU,  L.  R.  7  Rq.  863  ; 

SmUh  T.  Smith,  L.   R.  5  Gh.  342.  5  Ch.  713  ;  39  L.  J.  C.  729. 

As  to  the  construction  of  derises  to  (d)  Moeeleife  Truete,  L.  R.  11  Eq. 

children,  see  anfo^p.  870.  499  ;  40  L.  J.  C.  276. 

(5)  PalfMT  T.  Uojford^  4  Ru9s. 
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if  limited  by  way  of  contingent  remainder^  though  void 
by  way  of  executory  devise,  as  being  too  remote ;  by  the 
rules  regulating  remainders  they  would  be  restricted  to 
such  objects  of  the  class  as  would  be  ascertained  at  the 
determination  of  the  particular  estate  (a). 

A  devise  limited  to  take  effect  in  the  case  of  all  the  limiui 
children  of  a  living  person  dying  under  the  age  of  twenty- 
one  is  good ;  but  if  postponed  until  their  death  at  any 
time,  or  at  any  age  greater  than  twenty-one,  it  is  too 
remote  (A). — A  devise  over  in  case  of  all  the  children  of  a 
person  dying  under  a  certain  age  may,  in  some  cases,  be 
construed  to  include  the  contingency  of  there  being  no 
children,  so  as  to  take  effect  either  if  the  person  has  no 
children,  or  if,  having  children,  they  do  not  attain  the 
given  age,  and  the  limitation  as  regards  the  former  con- 
tingency may  be  supported  separately,  though  the  limita- 
tion as  regards  the  latter  contingency  be  void  (c). 


imiUoon  apon 
BaUiafdliilaren 


Future  uses  and  executory  devises  limited  to  take  effect  Limiution  npon 

.  .  fidhir*  of  issue. 

upon  failure  of  the  issue  of  A.  indefinitely,  are  obviously 
too  remote  (rf). — But  if  there  be  a  preceding  limitation 
to  A.  for  an  estate  in  tail  general,  the  limitation  over 
upon  failure  of  the  issue  of  A.  is  good  as  a  remainder  (e). 
Also,  if  there  be  a  preceding  limitation  to  A.  and  his  heirs, 
with  a  limitation  over  on  failure  of  issue  of  A.  indefinitely. 


(a)  See  ante,  p.  341 ;  1  Jarman  on 
WUU,  229. 

(b)  Sayer'g  TruHt,  L.  B.  6  £q. 
819 ;  36  L.  J.  C.  350,  where  it  was 
held  that  a  ^ft  oyer  upon  the  death 
of  all  the  children  A.  could  not  he 
supported  hy  evidence  that  at  the 
date  of  the  will  A.  was  past  the  age 
of  childhearing,  showing  that  the 
testator  could  only  mean  the  chil- 
dren then  living.  Where  a  gift  was 
made  to  the  children  of  a  person, 
with  a  direction  that  the  shares 
should  not  he  vested  until  twenty- 
five,  and  a  gift  over  in  case  of  death 
under  twenty-five,  it  was  held,  in 


order  to  effect  the  intention  of  the 
whole  will,  that  "vested"  must  he 
construed  as  meaning  "  indefeasi- 
hie/*  and  the  gift  over  was  void  for 
remoteness.  lEdmond9on*9  EHaU, 
L.  B.  6  £q.  389. 

(c)  See  anUt  p.  870  ;  Maekinnon 
V.  Sewelly  2  M.  &  K.  202 ;  WUsony, 
Mount,  2  Beav.  397  ;  Doe  v.  ChallUy 
18  Q.  B.  231 ;  29  L.  J.  Q.  6.  121 ; 
7  H.  L.  681 ;  see  Brookman  v.  Smith, 
L.  B.  6  Ex.  291 ;  7  Ih.  271 ;  41  L. 
J.  Ex.  114. 

{d)  Feame,  C.  B  444. 

(e)  See  ante,  p.  364. 


■triotedtime. 
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the  estate  of  A.  is  restricted  to  a  fee  tail^  and  the  limita- 
tion over  is  a  remainder^  by  a  well-known  rule  of  con- 
struction (a).  And  by  a  further  rule  of  construction  ap- 
plicable to  wills,  a  devise  in  terms  to  A.  for  life,  with  a 
devise  over  upon  failure  of  issue  of  A.  indefinitely,  gives 
A.  an  estate  tail  with  remainder  over  (A). 
Lunitationupon  An  exocutory  dovisc  limited  to  take  effect  apon  the 
failure  of  heirs  of  a  person  is  too  remote  (c) ;  but  when 
following  a  devise  to  such  person  and  his  heirs,  and 
limited  to  one  who  is  capable  of  becoming  a  collateral 
heir  of  such  person,  the  word  heirs  in  the  first  devise  is 
construed  as  heirs  of  the  body,  reducing  the  devise  to  an 
estate  tail,  and  the  devise  over  operates  by  way  of  re- 
mainder {d). 
Limitations  npon  A  futuro  usc  or  executoij  devisc  limited  to  take  effect 
witiun ara.  upon  tailurc  of  issuc  of  A.  restricted  withm  a  definite 
period  not  too  remote  may  be  good : — as  a  limitation  to 
take  effect  upon  the  death  of  A.  without  issue  living  at 
his  death ; — or  upon  the  death  and  failure  of  issue  of  A. 
in  the  lifetime  of  B. ; — for  such  limitations  must  take 
effect,  if  at  all,  upon  the  death  of  A.  or  before  the  death 
of  B. — So,  a  limitation  to  take  effect,  if  A.  die  leaving 
issue  at  his  death,  and  such  issue  die  under  the  age  of 
twenty-one  years,  is  within  the  limits  of  the  rule  (c). — 
Such  limitations  over  upon  restricted  failure  of  issue 
have  no  implied  effect,  like  limitations  over  upon  in- 
definite failure  of  issue,  in  enlarging  or  restricting 
the  preceding  limitation  to  an  estate  tail,  because 
they  correspond  to  the  determination  of  an  estate  tail 
only  in  a  particular  event ;  but  if  they  follow  a  limita- 
tion in  tail,  they  take  effect  by  way  of  remainder, 
contingent  upon  the  failure  of  issue  at  the  death  of  A. 

(a)  See  ante,  p.  181.  (e)  Fearne,  G.  R.  468,  470  ;  PelU 

(6)  See  ante,  p.  182.  t.  Brown,  Oro.  Jae.  590 ;   Duke  nf 

(c)  Orifiiha  t.  Grieife,  1  J.  &  W.  NoffoWt  Caae,  3    Ch.  Ca.  1 ;   2 

81.  Freem.  80. 
((£)  Seeait^^p.  176. 
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or  other  event    specified^  by  which  the  estate  tail  'is 
determined  (a). 

An  executory  bequest  of  a  term  of  years  limited  to  limitetion  of 

,  ,  twin  of  yean 

take  effect  upon  failure  of  issue^  unless  restricted  within  upon  fiuiore  of 
the  period  allowed  by  the  rule,  is  too  remote.  And  such 
a  limitation  cannot  in  any  case  be  supported  as  a  re- 
mainder, (like  a  limitation  upon  failure  of  issue  after  an 
estate  tail,)  because  a  term  of  years,  as  personalty,  is  not 
capable  of  such  mode  of  limitation,  all  future  limita- 
tions of  such  property  being  essentially  executory  (fc). — 
If  a  term  be  bequeathed  to  A  for  life,  with  a  bequest 
oyer  upon  failure  of  issue  of  A.  indefinitely,  the  limita- 
tion oyer  is  yoid,  but  A.  takes  the  absolute  interest  in  the 
whole  term ;  for  the  bequest  of  a  term  or  other  personal 
estate  by  such  words  as  would  create  an  estate  tail  in 
realty  giyes  the  absolute  interest  (c). 

In  the  construction  of  deeds  limiting  estates  in  land,  Constmctionof 

•         •  •  phrM45e  import- 

the  words  die  without  issue,  rvithout  having  issue,  without  ingfuiaTeof 
leaving  issue,  for  want,  or  in  default  or  on  failure  of 
issue,  and  other  like  expressions  presumptively  import  the 
failure  of  issue  indefinitely  or  at  any  period.  The  same 
construction  prevails  in  wills  made  before  the  year  1888, 
and,  in  general,  whether  of  real  or  personal  estate ;  except 
that  the  phrase  die  without  lea/ovng  issue,  applied  to  per- 
sonal estate  is  construed  to  mean  a  failure  of  issue  at  the 
death.  So  that  in  a  case  where  both  real  and  personal 
estate  were  devised  and  bequeathed  together  to  the  same 
person,  with  a  limitation  over  in  the  event  of  his  dying 
without  leaving  issue,  the  construction  varied  with  the 
two  species  of  property ;  he  took  an  estate  tail  in  the 
realty,  (implied  from  the  devise  over  upon  indefinite 
failure  of  issue,)  and  the  absolute  interest  in  the  per- 
sonalty, subject  to  an  executory  bequest  in  case  of  his 
death  without  leaving  issue  surviving  (d). 


(a) 


See  ante,  pp.  182,  364.  (e)  See  ante,  p.  208 ;   EUon  t. 

See  antty  p.  820 ;  Feame,  C.      Etuon^  19  Yee.  78. 
B.  460,478.  (d)  See  on^e,  p.  183  ;    Forth  t. 
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Stetntoryoon-        In  wills  made  on  or  after  Ist  Jan.  1838,  a  statatory 

made  dnoe  1837.  constfaction  IS  given  to  these  and  to  the  like  expressions 

in  devises  or  bequests  of  real  or  personal  estate ;  and  they 

are  to  be  constraed  as  meaning  a  failure  of  issue  in  the 

lifetime  or  at  the  death  and  not  an  indefinite  failure  of 

issue;    unless  a   contrary  intention  appear  by   the  will 

by  reason  of  the  person  referred  to  having  a  prior  estate 

tail  (a). 

szceptionai  Somo  exceptional  cases  occur  in  the  construction  of 

•traction,— de-    doviscs  ovor  upou  failure  of  issue. — ^Where  a  devise  upon 

iMue.  foUowing    failure  of  issue  follows  a  devise  to  children,  sons,  or  other 

particular  branch  or  class  of  issue,  it  may  refer  only  to  the 

objects  of  the  prior  limitation,  and  so  be  restricted  to  the 

failure  oisuch  issue.    These  cases  are  expressly  excepted 

from  the  statutory  construction  put  upon  words  expressing 

failure  of  issue  by  the  1  Vict.  c.  26,  s.  29  (6) . 

Deriaa  on  faflnre      Where  a  tostator,  haviug  no  issue  at  the  time  of  making 

of  tMtfttor's  own  -i  •  'ii  i  ^      •  i«*i  /••  i*!*  i^ 

iuae.  his  Will,  makos  a  devise  upon  failure  of  issue  of  himself, 

he  is  considered  to  refer  only  to  a  failure  of  issue  at  his 
death  and  not  to  an  indefinite  failure  of  issue  (c). 
DeriM  of  r«T«r.  If  a  testator,  being  entitled  to  a  remainder  or  reversion 
tail  on  faapre  of  expectant  upon  an  estate  tail,  devise  it  upon  failure  of  the 
issue  in  tail,  the  devise  is  not  executory  but  immediate, 
the  limitation  upon  failure  of  issue  being  merely  descrip- 
tive of  the  reversionary  interest. — K  the  reversion  or 
remainder  be  expectant  upon  an  estate  in  tail  male  or 
other  estates  tail  not  comprehending  all  the  issue,  a 
devise  of  such  reversion  or  remainder  upon  a  general 
failure  of  issue  of  the  tenant  in  tail  is^  according  to  the 
literal  construction,  executory,  and,  if  not  further 


Chapman^  1  P.  Wms.  668  ;  2  Jar- 
man  on  Wills,  418 ;  Hawkins  on 
Wills,  205  ;  Fearne,  G.  R.  471,  476. 

(a)  1  Vict,  c,  26,  s.  29,  cited  ver- 
batirHf  ante,  p.  183. 

(b)  See  the  section  and  proviso, 
ante,  p.  188.  See  the  rules  for  ap- 
plying this  referential  construction 
discuBsed  at  length  in  2  Jannan  on 


Wills,  361-406. 

(c)  2  Jarman  on  Wills,  421 ;  the 
birth  of  a  child  does  not  reToke  a 
will,  and  therefore  is  a  contingencj 
which  a  married  testator  may  be 
presumed  to  contemplate  and  pro- 
Tide  against.  A  will  is  revoked  by 
marriage,  1  Vict.  c.  26,  s.  18 ;  tee 
post.  Part  IV.  '  Wills.* 
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stricted  within  the  period  allowed  by  the  rule,  is  void  {a). 
But  where  land  is  settled  for  estates  tdil  not  compre- 
hending all  the  issue,  a  limitation  over  upon  failure  of 
issue  in  the  same  instrument,  whether  a  deed  or  a  will, 
or  in  a  subsequent  instrument  or  appointment  referring 
to  the  former  limitations,  will  generally  be  read  as  mean- 
ing the  failure  of  issue  under  the  entail  and  as  applying 
to  the  reversion  or  remainder  expectant  upon  the  estates 
tail,  unless  a  contrary  intention  appear  (6) . 

The  rule  of  construction  in  wills  may  be  here  noticed.  Devise  over  on 

j-T.    j."L  j»         •  jj_A«x»  •!  'a!         death  under  21 

that  where  a  devise  is  made  to  A.  m  fee  simple,  with  a  or  witboatiasne, 
devise  over  ''if  A.  die  under  21  or  without  issue,'*  the 
word  "  or  *'  may  be  read  "  and/'  and  the  failure  of  issue 
thereby  restricted  to  the  death  of  A.  under  twenty-one ; 
this  construction  is  adopted  to  support  the  presumed  in- 
tention not  to  exclude  the  issue,  if  A.  die  under  21 
leaving  issue,  which  result  would  follow  upon  the  literal 
construction  (c). — So,  where  A.  was  heir  at  law  of  the 
testator  and  took  the  fee  by  descent,  and  there  was  a 
devise  over  in  the  above  terms  (d). — But  this  rule  is  not 
applied  after  an  estate  tail,  because  the  devise  over  on 
failure  of  issue  may  then  take  effect  as  a  remainder  (e). 


The  validity  of  a  limitation  as  to  remoteness  is  deter-  validity  of  iimi- 
mined  at  the  time  of  its  creation, — ^at  the  date  of  the  pendent  of  sub. 
deed,   if  by    deed, — or  at   the   death  of  the    testator,  "^^^^^  *^^ 
if  by  will  3 — and  if  it  may  then  possibly  exceed  the 
limits  allowed  by  the  rule,  it  is  void,  without    regard 
to  the  subsequent  course  of  events  which  may,  in  fact, 
sufficiently  restrict  its  operation.      Thus,  a  devise  over 


(a)  Lady  Laneihorough  y.  Fo»^ 
Gaaes  t.  Talb.  262;  Banker  y. 
Holme,  1  Busa.  894  n ;  Egerton  y. 
Jonei,  8  Sim.  409  ;  2  Jarman  on 
WillB,  406,413 ;  Fearne,  G.  B.  448. 

(b)  JSno  y.  Eno,  6  Hare,  171 ; 
066  EUicombe  y.  Oompertz,  3  11.  & 
Or.  127. 

(e)  See  ante,  p.  361;  1  Jarman 
on  Wills,  444 ;  tne  same  oonstruo- 


tion  is  applied  to  personal  estate,  ib. 
446 ;  Hawkins  on  Wills,  203 ;  Jtighi 
T.  Day,  16  East,  69 ;  Fairfield  y. 
Morgan,  2  B.  &  P.  N.  B.  88. 

((Q  Johnson  y.  Simoock,  29  L.  J. 
Ex.  478 ;  31  Ib,  38 ;  7  H.  &  N. 
344. 

{e)  Mortimer  y.  Hartley,  6  Ex. 
47. 

2g 


limitation  to 
o1m8  containing 
olijeota  too  re- 
mote. 
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upon  the  indefinite  failure  of  issue  of  A.  is  void,  notwith- 
standing in  the  event  A.  die  without  having  had  issue, 
or  without  leaving  issue  him  surviving,  so  that  the  devise 
might  take  effect  immediately  upon  his  death  (a). 

According  to  this  principle  of  applying  the  rule  a  gift- 
to  the  children  of  A.  who  should  be  living  at  a  period  too 
remote  is  held  to  be  void,  notwithstanding  the  moral  cer- 
tainty,  from  the  age  of  the  parents,  that  no  children 
could  be  bom  after  the  death  of  the  testator  {b).  So  a 
gift  over  upon  the  death  of  all  the  children  of  A.,  under 
like  circumstances,  was  held  void  (c). 

A  limitation  to  a  class  of  persons,  some  of  whom  may  not 
be  ascertained  within  the  limits  of  time,  is  not  rendered 
valid  by  the  fact  that  some  of  the  objects  of  the  class  are 
already  ascertained,  or  that  some  or  all  objects  of  the  class 
become  eventually  ascertained  within  the  period  allowed ; 
because  the  impossibility  of  ascertaining  the  number  of 
shares  within  the  proper  period  involves  the  whole  gift 
in  uncertainty.     Thus,  where  a  bequest  was  made  to  A. 
for  life  and  after  his  decease  to  the  child  or  children  of 
A.  who  should  attain  the  age  of  twenty-five,  it  was  held 
that  the  bequest  was  wholly  void,  without  any  exception 
in  favour  of  children  living  at  the  death  of  the  testator  {d). 
MfljbeTtUdas       But  wherc,  upon  a  gift   to  a   class  of  persons,  the 
tained^wlthin  the  uumbcr  of  sharcs  must  bccomo  ascertained  within  the 
^"°  '  period,  and  the  destination  of  some  of  the  shares  only  is 

too  remote,  the  limitation  as  to  the  rest  may  be  valid. 
— Thus,  a  testator  devised  to  A.  for  life,  with  remainder 
to  the  children  of  A.  in  equal  shares  for  life,  with  re- 
mainder, as  to  the  share  of  each  child,  to  the  children  of 


(a)  1  Jannan  on  Wills,  2d3 ;  see 
Jee  T.  Avdley^  1  Cox,  324,  per  Ken- 
jon,  M.  B.,  *'  the  question  is,  not 
whether  the  limitation  is  good  in 
the  events  which  hare  happened, 
but  whether  it  were  good  in  its 
creation.** 

{h)  Jee  y.  Audley,  1  Cox,  824. 

(c)  Saifer*t  Truste,  L.  B.  6  Eq. 


319  ;  36  L.  J.  C.  360  ;  but  see  Bito 
y.  i!no,  6  Hare,  171,  where  SDch 
circumstance  was  considered  in  con- 
struing a  limitation  upon  fieulure  of 
issue. 

(d)  1  Jarman  on  Wills,  231; 
ZeaJte  y.  Jtobineon,  2  Mer.  863,  382, 
888 ;  Smith  y.  Smith,  L.  B.  6  Ch. 
342. 
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that  child  in  fee ;  the  devise  was  held  good,  except  only 
as  to  the  remainders  in  the  shares  of  the  children  of  A. 
bom  after  the  testator's  death,  the  number  of  shares 
being  finally  ascertained  at  the  death  of  A  (a). 

Thus  also,  a  gift  to  the  children  of  A.  who  should 
attain  twenty-one,  and  the  issue  of  such  of  them  as  should 
die  under  twenty-one,  such  issue  to  take  only  the  share 
of  their  parents,  but  conditionally  upon  their  attaining 
twenty-one ;  was  held  good  as  to  the  shares  of  the  chil- 
dren who  attained  twenty-one,  because  the  number  of 
shares  must  be  ascertained  within  21  years  of  the  death 
of  A.,  though  void  as  to  the  shares  of  those  dying  under 
twenty-one,  because  the  vesting  of  such  shares  was  post- 
poned until  the  issue  (of  children  who  might  not  be  born 
until  after  the  testator's  death)  attained  twenty-one  (6). 

Where  a  future  interest  is  limited  to  vest  within  the  Limiutions  with 
prescribed  limits  of  time,  but  is  attended  with  a  clause  too  remote, 
settling  or  modifying  the  interest  in  a  manner  extending 
beyond  the  limits,  and  which  is  therefore  void,  the  sub- 
stantive limitation  may  stand  unaffected  by  the  subse- 
quent clause.  Thus,  a  testator  having  given  his  residuary 
estate  to  his  children,  in  equal  shares  directed  that  the 
share  of  each  daughter  should  be  settled  upon  her  for 
life  and  after  her  decease  upon  such  of  her  children  who 
should  attain  the  age  of  twenty-five ;  it  was  held  that  the 
absolute  gift  to  the  daughter  in  the  first  instance  was 
restricted  only  in  favour  of  her  children,  and  that  restric- 
tion being  void,  it  remained  absolute  (c). 

If  a  future  interest  be  limited  to  vest  within  the  period  nireotiona  to 
allowed,   with  a  direction  to  postpone  the  possession  5?n  only  ?!^rond 


the  period. 


(a)   Catlin  y.  Brovm^  11  Hare,  L.  J.  0.  95. 
372.  (o)    1  Jarman  on    Wills,  257; 

{b)   Moselet/'s  TrurtSy  L.  B.  11  Arnold  y.  Congreoe,  1  Ruas.  &  M. 

£q.  499  ;  40  L.  J.  0.  275  ;  and  see  269  ;  Carver  y.  Bowlety  2  Buss,  k 

the  same  principle  applied  in  Storrt  M.   306  ;    Rin^  y.   Hardwiche^   2 

y.  Jienboio,  3  D.  M.  &  G.  890  ;  22  Beay.  352. 
L.  J.  0.  823  ;  Wihon  y.  W't/*o»,  28 

2g2 
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beyond  ttat  period,  the  direction  as  to  the  possession 
may  be  rejected  and  the  limitation  may  be  good  {a) . 

Thus,  devises  to  all  the  children  of  A.  when  and  as 
they  attain,  or  at  or  upon  their  attaining,  some  given  age, 
have  been  construed  as  giving  vested  interests  in  the 
children  as  they  come  into  existence,  but  with  a  post- 
ponement of  the  possession  or  distribution ;  which,  if  ex- 
tended to  postponing  the  possession  of  unborn  children 
beyond  the  age  of  twenty-one  is  void  (fc). — With  vested 
interests,  not  being  remainders,  the  possession  cannot  be 
effectually  postponed  unless  there  be  a  divesting  limita- 
tion to  take  effect  within  the  period  of  postponement,  for 
a  person  of  full  age  taking  a  presently  vested  and  inde- 
feasible interest  in  the  property  is  not  bound  to  let  the 
income  accumulate,  which  he  himself  will  be  ultimately 
entitled  to ;  he  may  dispose  of  his  whole  interest  as  soon 
as  ho  is  competent  to  do  so  (c). 

Limiutionin  A  limitation,  after  a  limitation  too  remote,  which  is 

erentbejondthe  limited  to  take  offoct  in  the  alternative  of  the  same  event, 
"**'  is  also  too  remote;  and  it  is  not  accelerated  by  the  prior 

limitation  being  void,  or  by  the  alternative  of  the  event 
in  fact  happening  within  the  prescribed  period.  As  a 
devise  to  the  children  of  A.  who  should  be  living  at  the 
end  of  twenty-eight  years  from  the  death  of  the  testator, 
with  devises  over  in  case  there  should  be  no  such  child ; 


(a)  ''It  is  no  objection  to  the 
yaiiditj  of  a  deyise,  that  it  pOBt- 
ponee  the  possession  beyond  the 
limits  prescribed  for  the  Testing  of 
estates  j  for,  in  such  a  case,  the 
doctrine  under  consideration  has  no 
other  effect  than  to  vacate  the  post- 
ponement, and  thereby  accelerate 
the  possession."  1  Jarman  on  Wills, 
252. 

(h)  Farmer  r.  IVancU^  2  Bing. 
151 ;  Mwrray  y.  Addenbrooke,  4 
Buss.  407 :  Judd  7.  Judd,  3  Sim. 
525  ;  Doe  v.  Ward,  9  A.  &  E.  682  ; 
see  Simpson  y.  Peach,  L.  B.  16  £q. 


208.  As  to  the  reference  of  such 
expressions  to  a  limitation  orer,  see 
auto,  p.  867 ;  and  see  1  Jarman  on 
Wills,  733-767. 

(c)  See  Josselyn  y.  Joetelifi^  9  Sim. 
63 ;  Saunders  y.  Vdutier,  1  Or.  & 
Ph.  240 ;  4  Beay.  116 ;  SnUa's  Will, 
24  L.  J.  0.  466  ;  and  see  ffarhim  y. 
Masterman,  L.  B.  12  Eq.  559 ;  40 
L.  J.  G.  760,  where  in  the  case  of  a 
gift  to  charities  with  directions  to 
accumulate,  they  were  held  nol 
entitled  to  present  possession,  by 
reason  of  the  fluctuaang  character 
of  the  recipients.     8eepoet,  p.  468. 
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the  devise  to  the  children  is  void  as  possibly  not  ascer- 
tained until  a  period  too  remote,  and  the  gifts  over  not 
being  to  take  eflTect  until  after  the  same  period,  which  is 
too  remote,  are  necessarily  void  also  (a) . 

But  a  limitation  in  an  alternative  to  a  too  remote  event,  limiufcionia 
if  restricted  to  happen  within  the  allowed  limits,  may  be  luttiTe, 
good. — As  if  a  devise  be  made  to  the  children  of  A.  who 
should  attain  the  age  of  twenty-five,  and  in  case  A.  should 
die  without  leaving  issue  at  his  death,  or  leaving  issue 
they  should  all  die  before  the  age  of  twenty-five,  then  to 
B. ;  the  devise  in  the  event  of  A.  dying  without  leaving 
issue  would  be  good,  and  that  in  the  event  of  A.  leaving 
issue  would  be  bad  (6). — A  limitation  over  in  the  event 
of  the  death  of  all  the  children  of  A.  under  a  certain  age, 
which  if  exceeding  twenty-one  years  would  render  the 
limitation  void  for  remoteness,  may  be  construed  in  some 
cases  to  extend  to  the  event  of  there  being  no  children, 
as  a  separate  alternative  event,  and  in  such  event  the 
limitation  would  be  good  (c). 

A  limitation  in  terms  too  remote  may  be  restricted  in  LimitotioM  w- 
effect  by  the  duration  of  the  estate  limited,  which  may  be  tion  of  uw  estate 
such  as  must  determine  within  the  period  allowed,  as  an 
,  estate  for  the  life  of  a  living  person.  Thus  an  executory 
devise,  after  the  failure  of  issue  of  A.,  to  B.  for  life  is 
good,  because  the  estate  must  necessarily  take  effect,  if 
at  all,  during  the  life  of  B.,  and  the  rule,  as  to  the  time 
of  limitation,  is  excluded  (cQ. 


(a)  Palmer  y.  Solford^  4  Boss. 
403;  see  Procter  v.  Bf.  Bath  if 
Wells,  2  U.  BL  358  ;  ante,  p.  443  ; 
Robinson  v.  HardcattU,  2  T.  R. 
241 ;  2  Bro.  0.  G.  22 ;  Boutledge 
y.  Dorril,  2  Ves.  357 ;  Bi^udenell  y. 
Elv>ety  1  East,  442 ;  7  Ves.  382 ;  1 
Jarman  on  Wills,  242. 

(h)  Cambridge  y.  Rous,  8  Yes.  12 ; 
Leake  y.  Robineon,  2  Mer.  363 ;  see 
the  remarks  on  these  cases  in  1  Jar- 
man  on  Wills,  246.   And  see  Beard 


y.  fFestcott,  5  Taunt.  893  ;  Long' 
head  v.  Fhelpt,  2  W.  Bl.  704; 
Crompe  y.  Barrow,  4  Ves.  681. 

(c)  See  ante,  p.  370,  n  (a). 

(d)  "  Though  an  executory  deyise 
in  tail  or  in  fee  to  one  in  esse  after 
a  dying  without  issue,  is  yoid ;  yet 
an  executory  deyise  for  life  to  one 
t»  esse,  to  take  place  after  a  dying 
without  issue,  may  be  good ;  because 
in  the  latter  case,  the  future  limita- 
tion being  only  for  L  j9  of  one  in  e$9e^ 
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But  this  exclusion  of  the  rule  extends  no  further  than 
the  life  estates  created  in  living  persons ;  and  the  rale 
applies  as  to  other  limitations  for  transmissible  interests 
to  take  effect  upon  the  failure  of  issue,  though  created 
at  the  same  time  and  in  the  same  instrument.     Thus,  a 
testator  (before  1838)  devised  all  his  estate,  upon  failure 
of  issue   of  A.  to  be   divided  between   certain  persons 
named^  but  the  part  of  one  for  life  only ;  it  was  held  that, 
though  the  devise  for  life  to  the  one  was  good,  and  would 
take  effect  if  that  one  should  be  living  when  the  issue 
failed,  yet  the  devise  of  absolute  transmissible  interests  to 
the  others,   to   take  effect  upon  the  indefinite  failure  of 
issue,  was  void  for  remoteness  (a) . 
Limiuuoii  con.       A  fiiturc  limitation  may  purport  to  be  made  to  a  per- 
beiSg^aiin^^'^  SOU  to  take  effoct  upon  an  indefinite  failure  of  issue  or 
any  other  remote  period,  for  any  estate,  if  made  contin- 
gently upon  his  being  then  alive ;  for  then  it  would  be 
expressly  restricted  within  the  limits  allowed  (b) . 
Leuehoidflfor        The   samo   doctrinc  applies  to  future   limitations   of 
twentj-one        leaseholds  for  lives,  or  for  terms  of  years  determinable 

yean. 


it  muBt  necessarily  take  effect  duriDg 
that  Ufe,  or  not  at  all ;  and  therefore 
the  failure  of  issue,  in  that  case,  is 
confined  to  the  compass  of  a  life  in 
being."  Fcame,  C.  B.  488.  Itoe 
T.  Jeffen/y  7  T.  R.  589,  in  which 
case  a  devise  to  A.  and  his  heirs  and 
in  case  he  should  die  and  leaye  no 
issue  to  B.  was  held  to  mean  leaving 
no  issue  at  death  ;  but  it  has  been 
observed  that  the  decision  can  only 
be  supported  on  the  ground  of  the 
devise  over  being  of  life  estates.  7 
A.  &  B.  660,  in  Doe  v.  Ewart  j  see 
antcy  pp.  183,  447. 

(a)  Barlow  v.  Salter,  17  Ves. 
479,  Grant,  M.  B.,  there  said,— 
*'  Where  nothine  but  a  life  intex«st 
is  given  over,  the  failure  of  issue 
must  necessarily  be  intended  a  fiaul- 
ure  within  the  compass  of  that  life ; 
but  where  the  entire  interest  is  given 
over,  the  mere  ciroumstance  that 
one  taker  is  confined  to  a  life  into* 


rest,  furnishes  no  indication  of  an 
intention  to  make  the  whole  bequest 
depend  upon  the  existence  of  thai 
person  at  the  time  when  the  event 
happens  on  which  the  limitation 
over  is  to  take  effect."  See  Bye^s  Set- 
ilement,  10  Hare,  106  ;  22  L.  J.  C. 
345  ;  StuaH  v.  OockereU,  L.  R.  7 
£q.  363,  868 ;  FUher  v.  Webster^ 
L.  R.  14  £q.  288 ;  42  L.  J.  C.  156. 
The  above  doctrine  con  have  little 
application  to  wills  coming  under 
the  operation  of  1  Vict.  o.  26,  s.  29, 
which  restricts  the  failure  of  issue 
to  meaning  failure  at  death  unless 
a  contrary  intention  appear.  1  Jar- 
man  on  Wilis,  256  (n) ;  see  anU, 
p.  183. 

(b)  PelU  V.  Brown,  Cro.  Jac 
590 ;  see  the  observation  on  Pabtt^r 
V.  ffol/ordf  4  Buss.  403,  in  1  Jarman 
on  Wills,  231  n  (x)  ;  and  see  oiOe, 
p.  446. 
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with  lives,  or  for  an  absolute  unexpired  term  of  years  not 
exceeding  twenty-one ;  these  are  not  sabject  to  the  rule 
against  perpetuities,  because  the  limits  of  duration  of  the 
estate  sufficiently  restrict  the  vesting  within  the  allowed 
period  (a).  Thus,  where  a  term  was  created  of  one 
hundred  and  twenty  years,  if  twenty-eight  persons 
named  or  the  survivor  of  them  should  so  long  live  with 
an  additional  term  of  twenty  years  from  the  expiration  of 
that  term,  and  was  made  the  subject  of  a  settlement,  the 
limitations  of  the  settlement,  though  in  terms  void  for 
remoteness,  were  allowed  to  be  good  because  restricted 
in  effect  by  the  subject  to  which  they  were  applied  (6) ; — 
but  the  above  doctrine  seems  not  to  be  applicable  to  BenewaUe 
renewable  leaseholds,  for  such  estates  are  equivalent  to  * 
indefinitely  continuing  interests  (c). 

The  rule  against  perpetuities  is  not  applied  to  executory  Bale  not  »ppUed 
limitations,  whether  by  way  of  shifting  use  or  executory  ittarestateftoU, 
devise,  which  are  to  take  effect  in  defeasance  or  upon  the 
determination  of  an  estate  tail ;  because  the  power  of  dis- 
position of  the  tenant  in  tail  for  the  time  being,  by  means 
of  a  disentailing  assurance,  extends  over  all  subsequent 
limitations  of  whatever  kind  and  enables  him  to  acquire 
or  convey  the  fee  simple,  and  the  freedom  of  alienation 
is  thereby  preserved  (d). 

Estates  tail  may,  therefore,  be  settled  subject  to  con-  proriao^foT 
ditional  limitations  or  provisoes  for  cesser,  with  limitations  uu. 
over,  indefinite  as  to  time,  as  a  proviso  divesting  the 

(a)  Batler'8  note  («)  to  Fearne,  0.  be  good,  becaase  the  power  which 

B.  600:  see  King  v.   Cotton,  2  P.  reBides  in  the  owner  of  that  estate 

Wms.  676,  cited  in  Fearne,  C.  B.  to  destroy  all  posterior  limitations, 

489 ;    toto  T.  Barron,  3  P.  Wms.  executory  as  well  as    rested,    by 

262 ;    Wastney*  v.  Chappelf  1  Bro.  means  of  an  enrolled  oonreyanoe, 

P.  C.  457.  (now  substituted  for  a  common  re- 

(h)  Bengough  y.  Edridge,  1  Sim.  corery,)  takes  the  case  out  of  the 

173  ;  8.  C.  nom.  CadeU  v.  Palmer,  mischief  o^  and  consequently  out  of 

7  BUgh,  N.  S.  202.  the  rule  against  perpetuities."     1 

(c)  Se?  ante,  p.  208 ;  Lewis  on  Jarman  on  Wills,  223  ;  see  ante  p. 
Perp.  681.                               *  ^^^«  ^^^  *  ^°^  "^  ^  Sanders  on  Uses, 

(d)  •'  If  the  executory  devise  is  194;  2  Hayes  Conv.  170,  n  (156)  j 
subsequent  to  an  estate  tail,  it  will  Lewis  on  Perpetuities,  c.  xxxii. 
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estate  in  the  event  of  the  tenant  in  tail  or  any  issae  in  tail 
neglecting  to  assume  the  name  and  arms  of  the  settlor^ — 
or  in  the  event  of  their  becoming  entitled  to  other  settled 
estates ; — ^for  such  limitations  or  provisoes  may  be  barred 
by  the  disentailing  assurance  of  the  tenant  in  tail  (a). — 
Whereas  such  limitations  over  in  defeasance  of  an  estate 
in  fee  simple,  as  they  could  not  be  barred  by  the  tenant, 
would  be  void,  unless  expressly  restricted  to  operate 
within  the  period  allowed  by  the  rule  against  per- 
petuities {b). 
LimitatioDB  Accordingly,  where  a  devise  was  made  for  estates  tail^ 

OT^de&raSnik  with  remainder  to   trustees   upon   trust    to  sell  and  to 
ti^  ^  divide  the  proceeds  amongst  the  children  of  A.  who  should 

be  then  living  and  the  issue  of  such  of  them  as  should  be 
then  dead,  with  a  proviso  that  if  any  of  such  issue  should 
be  then  dead  leaving  issue,  the  issue  should  take  the  share 
of  the  parent,  the  proviso,  though  operating  throughout 
the  continuance  of  the  estates  tail,  was  held  valid ;  and  it 
was  laid  down  by  the  court  "  that  whether  the  limitation 
be  directly  to  a  class  of  issue  to  be  ascertained  at  the 
determination  of  the  estate  tail,  or  a  gift  to  a  trustee  for 
such  class,  or  upon  trust  to  convey  to  such  class,  or  to 
sell  and  to  divide  the  produce  amongst  such  class,  is 
wholly  immaterial,  if  the  legal  and  beneficial  interests 
should  be  both  ascertainable  at  the  moment  of  the  deter- 
mination of  the  estate  tail  *'  (c). 
Limitetions  An  oxecutory  limitation  after  an  estate  tail,  which  may 

detomSiatira'of  iiot  be  ascertained  at   the  determination   of  the  estate 
^  tail,  (not  being   a    contingent   remainder,  which  must 

take  effect  then  or  not  at  all,)  though  it  may  be  barred 
by  the  tenant  in  tail  during  his  tenancy,  may  be  inca- 
pable of  being  barred  by  the  remainder-man  after  the 

(a)  See  awte^  pp.  218, 362 ;  NioolU  (b)  See  ante,  p.  440. 

y.  Sheffield,  2  Bro.  C.  C.  215 ;  Carr  {e)  Heaweman  t.  Peane^  L.  E.  7 

y.  Earl  of£rroll, 6  Eaat  68 ;  Doe  y.  Ch.  276 ;  41  L.  J.  C.  706.     Morte 

Earl   qf  Searborouffh,  3  A.  &  E.  y.  Ormonde,  6  Madd.  99  i  I  Bom. 

897.  382. 
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determination  of  the  estate  tail^  and  in  this  view  may  be 
considered  to  be  subject  to  the  rule  against  perpetuities ; 
but  there  does  not  appear  to  be  any  direct  authority  upon 
the  point. 

Thus,  if  land  be  limited  to  A.  in  tail  male  with 
remainder  to  B.  in  fee,  subject  to  an  executory  limita- 
tion to  take  effect  upon  the  general  failure  of  issue  of  A., 
such  executory  limitation  would  seem  not  to  be  with- 
drawn .  from  the  rule  by  reason  of  the  prior  estate  tail, 
since  it  might  be  neither  barred  nor  ascertained  during 
the  continuance  of  the  estate  tail,  and  after  the  deter- 
mination of  that  estate,  it  could  not  be  barred  by  the 
tenant  in  fee,  and  would  be  open  to  all  the  objections  the 
rule  is  intended  to  meet  {a). 

If  a  term  of  years  be  created  antecedent  to  an  estate  Term  preoeding 
tail,  it  cannot,  nor  can  any  trusts  of  the  term  be  barred  tnuts  rabMT^" 
by  the  tenant  in  tail.  The  trusts  of  such  term  are  there- 
fore subject  to  the  rule  against  perpetuities  and  must  be 
limited  to  take  effect  within  the  period  allowed  by  the 
rule  (&).  Thus  where  a  term  was  created  prior  to  estates 
tail  upon  trusts  to  raise  portions  upon  failure  of  issue 
in  tail,  the  trusts  were  held  void  for  remoteness  (c). 

Where  a  term  was  created  and  subject  thereto  the 
land  settled  for  life  estates  with  remainders  in  tail  in  suc- 
cession, a  power  given  to  the  trustees  of  the  term,  during 
the  minority  of  any  person  who  should  be  from  time  to 
time  entitled  under  the  settlement  to  the  immediate  free- 
hold for  life  or  in  tail,  to  enter  into  possession  and  manage 
the  estates,  was  held  void  for  remoteness  {d). 


qaent. 


(a)  See  Lewis  on  Perpetuities, 
671 ;  Hartopp  t.  Lord  Carberyj 
cited  in  1  Sanders  on  Uses,  197. 
See  BrUtow  t.  Boofhbtft  2  Sim.  & 
St.  465  \  Morse  y.  Lord  Ormonde, 
6  Madd.  99 ;  1  Buss.  882. 

(b)  Bales  t.  Conn,  4  Sim.  65; 
Case  y.  Drosier^  2  £een,  764 ;  5  M. 
&  Cr.  246. 

(c)  Case  y.  Drotier,  supra,  L. 
Langdale,  M.  B.,  there  said: — 
"  Theire  are  no  means  by  which  the 


charges  in  this  case  could  be  barred; 
they  depend  upon  a  term  and 
that  term  is  precedent  to  the  estates 
tail,  so  that  after  a  recoyery  there 
would  remain  a  term  and  a  trust  to 
be  performed :  a  trust  which  could 
not  be  defeated,  and  a  term  which 
cannot  be  destrojed."  j^kes  y. 
SyJkee,  L.  B.  13  Eq.  66 ;  41  L.  J. 
C.  25. 

(d)  Ployer  y.  Bankee,  L.  B.  8  Kq. 
115. 
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AppUcationof        The  rule  against  perpetnities  applies  to  powers,  but 
powew.  with  the  modifications   required  by  the    nature    of   a 

power. 
Power  may  be         A  powcp  may  be  Unrestricted  in  its  terms  as  to  the  re- 
t^rmi.  moteness  of  the  appointment  authorised,  provided  it  do 

not  expressly  direct  an  appointment  beyond  the  rule; 

because  the  power  alone  gives  no  estate,  but  only  the 

authority  to  appoint  estates  and  interests.     Where  the 

object  of  a  power,  as  appearing  in  its  terms,  is  to  create 
Execution  is  a  perpetuity,  it  will  be  considered  simply  void. — ^But  the 
res^nc     by   e  appointment  uudor  a  power  must  be  restricted  to  estates 

and  interests   which  shall  take   effect  within  the  time 

allowed  by  the  rule  (a). 
Time  in  com-  The  uscs  and  estates  appointed  take  effect  from  the  in- 

puted  Arom  cre»-     .  ,  .•  .-i  •/•         •    •      n       •         _j.    j 

tionofOie         strumcnt   creating  the  power,  as  it   ongmally  inserted 

^^"'  therein  in  place  of  the  power.    Therefore  the  time  allowed 

by  the  rule  is,  in  general,  computed  from  the  creation  of 

the  power  and  not  from  the  appointment ;   that  is,  from 

the  execution  of  the  deed,  if  the  power  be  created  by 

deed,  and  from  the  death  of  the  testator,  if  by  will  (6) . 

Under  general         But  a  general  powcr,  not  restricted  as  to  objects  or 

SSm^SSfrom    time  of  execution,  is  equivalent,  "as  regards  the  disposal 

the  appointment.^^  the  property,  to   the   absolute  ownership;   and    the 

execution  of  such  a  power  is  considered,  in  substance,  as 
an  original  disposition.  Therefore,  the  time  within  which 
the  limitations  appointed  under  it  must  take  effect  is  to 
be  computed  from  the  execution  of  the  power  and  not 
from  the  creation  of  it  (c). — Thus,  if  A.  were  to  convey 
his  estate  to  his  unborn  son  for  life,  remainder  to  the  sons 
of  that  son  as  purchasers,  the  limitations  to  the  children 
of  the  son  would  be  void  as  tending  to  a  perpetuity ;  but 

(a)  Sugden  on  Powers,  31,  151,  vert  their  estates  tail  into  estates 

8th  ed. ;  Duke  of  Marlborough  v.  for  life  with  remainder  to  their  sons 

JEovrl  QodoVphin^  X  Eden,  404;   S.  in  tail,  was  held  Toid  as  creating  a 

C.  nom.  Spencer  v.  Duke  of  Marl'  perpetuity. 

borough,  5  Bro.  P.  0.  692,  where,  (o)   See  eknte,  p.  875 ;   Sngden, 

in  a  settlement  of  land,  a  power  396,  470 ;  Ijewis  on  Perpetnitiea,  c. 

giren  to  trustees,  on  the  birth  of  zx. 
the  unborn  tenants  in  tail,  to  con-  (c)  Sugden,  394. 
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if  A.  were  to  convey  his  estate  to  such  uses  generally  as 
he  should  appoint,  he  might  afterwards,  upon  the  birth 
of  a  son,  limit  the  estate  to  that  son  for  life,  remainder  to 
his  sons  as  purchasers,  in  precisely  the  same  terms  as  if 
at  the  birth  of  the  son  he  had  been  seised  in  fee  {a), 

A  general  power  to  appoint  by  will  is  not  equivalent  to  Geneni  power 
absolute  ownership,  because  it  restrains  alienation  during  ^^"^   ^ 
life ;  and  therefore  the  estates  appointed  must  vest  within 
the  time  computed  from  the  creation  of  the  power  (A). 

According  to  these  principles,  a  power  may  be  well  Power  to  appoint 
created  to  appoint  to  grandchildren  or  other  more  remote  or  remoter  iisue. 
issue  of  a  person,  without  any  express  restriction  to  those 
who  may  be  born  within  the  time  allowed  from  the  creation 
of  the  power ;  but  the  appointment  authorised  is  impliedly 
so  restricted,  and  the  power,  so  far  as  it  extends  to  more 
remote  objects,  is  simply  void. — ^An  appointment  to  any 
objects  of  such  power  living  at  the  time  of  th&  appoint- 
ment would  be  valid ;  also  an  appointment  restricted  to 
those  objects,  whether  grandchildren  or  remoter  issue, 
who  may  be  bom  in  the  lifetime  of  the  donee  of  the 
power,  or  within  twenty-one  years  of  his  death,  would  be 
valid ;  because  such  appointments  must  take  effect  within 
the  limits  of  time  allowed  from  the  creation  of  the  power  (c) . 
— But  an  appointment  to  the  irrandchildren  or  remoter  Appointment  iiu 

.      .  .  .  .  eluding  obrjeote 

issue,  withoat  restriction  as  to  the  time  of  their  birth,  too  remote  it 

,       TOJd. 

would  be  void  altogether,  even  as  to  those  who  are  in 
fact  bom  within  such  limits  of  time.  Unless  it  coxdd  be 
supported  as  a  distinct  appointment  of  certain  shares  to 
those  of  the  objects  who  are  capable  of  taking,  leaving 
the  residue  unappointed  (cZ). 

Accordingly,  a  power  of  appointment  in  a  marriage 

(a)  Sagden,  895.  to  issue,  see  Thomat  T.  Thomas^  14 

(5)  PowelVs  TtuHm,  39  L.  J.  0.  Sim.  234 ;    Thmnat  y.  lAoyd,  25 

188.  Beav.  620. 

(e)  Sugden,  152,  397 ;  RouiUdge  {d)   See  anU,  p.  450.    Sagden, 

T.  Darril,  2  Yes.  357 ;    as  to  the  505 ;  1   Jarman    on    Wills,    250 ; 

constraction  of  powers  in  extending  Griffith  y.  Pownall,  13  Sim.  393. 
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Power  in  mar- 
riage settlement 
to  appoiat  to 
children. 


Appointment  to 
child  for  life  with 
remainder  to  hit 
children 


To  child  on 
marriage. 


To  child  for  life 
with  ^wer  to 
appomt  by  will. 


settlement  amongst  the  issue  of  the  intended  marriage  is 
restricted  in  execution  to  issue  bom  at  the  death  of  the 
parents  or  within  twenty-one  years  after.— An  appoint- 
ment under  such  power  to  children  for  life,  with  remainder 
to  their  children,  would  be  void  as  to  the  latter  as  being 
too  remote  (a). — ^And  an  appointment  under  such  power 
to  a  child  cannot  be  postponed  in  vesting  beyond 
the  death  of  the  parents  and  twenty-one  years  after. 
Thus,  an  appointment  to  a  child  to  vest  on  marriage 
is  too  remote,  being  an  event  which  might  occur  at  any 
time  during  the  life  of  the  child  unborn  at  the  date  of 
the  settlement  (b). — So,  an  appointment  to  a  child  for 
life,  with  power  in  the  child  to  appoint  by  will,  is  too 
remote,  as  to  the  power  by  will ;  because  postponed  until 
the  death  of  a  person  unborn  at  the  date  of  the  settle- 
ment (c) .  Although  a  power  given  in  favour  of  a  living 
person  may  be  well  executed  by  appointing  to  him  an 
estate  for  life,  with  a  power  of  appointment  by  will  (d). 


Powers  of  sale, 
etc  may  be  on* 
restricted  in 
terms. 


Powers  of  sale  and  exchange,  of  leasing,  and  the  like 
powers  which  operate  only  upon  the  subject  of  the  pro- 
perty in  settlement,  without  affecting  the  limitations  of 
the  settlement  otherwise  than  transferring  them  to  the 
new  or  altered  subject  of  property,  may  be  indefinite  in 
the  terms  of  their  creation,  as  to  the  period  of  execution; 
as  where  limited  to  trustees  and  their  heirs,  or  to  trustees 
and  their  executors,  or  to  trustees  for  the  time  being  of  a 
settlement  containing  powers  of  renewing  the  trustees 
{e). — J£  such  powers  are  conditioned  to  be  executed  with 


(a)  BritUw  v.  Warde,  2  Vee. 
jun.  336;  Crompe  v.  Barroto,  4 
Yes.  681 ;  BrudeneU  v.  Ehoea^  1 
East,  442.  1  Jarmaii  on  Wills, 
248. 

(6)  Morffan  v.  Oronow,  L.  B. 
16  Hq.  1 ;  42  L.  J.  C.  410. 

(e)  WoUaston  t.  King,  L.  B.  8 
£q.  165;  38  L.  J.  C.  61,  392; 
Morgan  T.  Onmontf^  L.  B.  16  £q.  1 ; 
42  L.  J:  C.  410. 


{i)  PhipMon  y.  Turner,  9  Sim. 
227;  Slark  t.  Dakgm,  L.  B.  15 
£q.  307;  42  L.  J.  C.  524;  see 
ante,  p.  407. 

(e)  Boyce  r.  Hanning^  2  C.  &  J. 
334;  Biddle  t.  PtrkinM,  4  Sim. 
185 ;  Wood  y.  WkUe,  4  M.  &  Cr. 
460.  '*  Under  the  exercise  of  a 
power  of  sale  and  exchange  there  is 
merely  a  change  of  tiUe,  and  not  a 
destmction  of  interest.    In  point  of 
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the  consent  of  the  tenant  for  life  or  other  person  living, 
they  are  restricted  in  exercise  within  due  limits  by  the 
express  condition  of  the  execution  (a). — Such  powers,  as 
extending  over  estates  tail  in  the  settlement,  are  not  sub- 
ject to  the  rule  against  perpetuities,  because  in  common 
with  all  executory  limitations  to  take  effect  in  defeasance 
of  an  estate  tail,  they  may  be  barred  by  the  disentailing 
assurance  of  the  tenant  in  tail,  and  his  power  of  aliena- 
tion is  not  restricted  by  them  (6). 

But  the  powers  of  this  kind  in  a  settlement  are  impliedly 
restricted  to  the  continuance  of  the  settlement ;  and  when 
the  ultimate  remainder  or  reversion  in  fee  under  the  limi- 
tations of  the  settlement  has  vested  in  possession,  giving 
an  absolute  power  of  disposition,  the  powers  can  no  longer 
be  exercised  (c). 


Power  of  Mie 
with  eonsent  of 
tenant  for  lifi». 

Power  of  Bale 
extending^  over 
estates  tul. 


Power  of  sale, 
eto..  reetrioted 
to  tne  oontina- 
ance  of  the 
settlement 


fact,  Bnch  a  power  enables  the  aliena- 
tion of  property  without  affecting 
the  interest  of  the  person  beneficially 
entitled  to  the  property."  Sugden, 
848 ;  see  ante,  p.  379. 

(a)  Sugden,  849 ;  see  WoUey  y. 
Jentint,  23  Bear.  68 ;  26  L.  J.  C. 
379. 

(&)  Sugden,  850;  TTaritu;  r. 
Coventry,  1  M.  &  K.  249 ;  JFallU 
y.  Freestone,  10  Sim.  226. 

(c)  Sugden,  850  ;  Wood  y.  White, 
4  M.  &  Cr.  460 ;  Wolley  y.  Jenkins, 


23  Beay.  63;  26  L.  J.  0.  379; 
Grey  y.  JeyJeins,  26  Beay.  851 ; 
Brown's  Settlement,  L.  B.  10  Eq. 
349  ;  89  L.  J.  0. 845;  see  Lantsbery 
y.  Collier,  2  K.  &  J.  709  ;  26  L.  J. 
C.  672.  '<  When  the  uses  of  the 
settlement  and  the  purposes  of  the 
settlement  are  spent,  the  power  is 
no  longer  capable  of  being  exer- 
cised." Per  Wood,  V.C.  lb. ;  and 
see  Doncaster  y.  Doneaster,  8  K.  & 
J.  26.    See  ante,  p.  882. 
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§  2.    Accumulation  op  Rents  and  Profits. 

Aocumulation  of  renU  and  profits  restricted  by  statute — exception 
of  provisions  for  payment  of  debts,  portions,  etc. 

Accumulation  allowed  during  one  only  of  the  statutory  periods. 

Directions  to  accumulate  in  excess  of  statutory  period. 

Implied  directions  to  accumulate. 

Directions  to  accumulate  in  excess  of  the  rule  against  perpetuities. 

Destination  of  income  as  to  the  excess — where  the  gift  of  the  pro- 
perty  Ib  immediate — where  it  is  deferred. 

Directions  to  accumulate  after  present  Testing. 

AooamaUtion  of  Dispositions  of  real  or  personal  estate  made  for  the 
witria^^j*  puTpose  of  accumulating  the  rents  and  profits  and  post- 
poning the  beneficial  enjoyment  were  formerly  subject  to 
no  other  restriction  of  time  than  that  prescribed  by  the 
rule  against  perpetuities^  common  to  all  executory  limita- 
tions ;  and  accordingly  an  accumulation  might  be  directed 
during  the  same  period  as  allowed  for  suspending  the 
vesting  (a). 

Such  dispositions  have  been  subjected  to  the  addi- 
tional restriction  of  the  statute^  39  &  40  Geo.  III.  c.  98, 
which  enacts  as  follows  : — "  That  no  person  or  persons 
shall  after  the  passing  of  this  Act,  by  any  deed  or  deeds, 
surrender  or  surrenders,  will,  codicil  or  otherwise  how- 
ever, settle  or  dispose  of  any  real  or  personal  property  so 
and  in  such  manner  that  the  rents,  issues,  profits  or  pro- 
duce thereof  shall  be  wholly  or  partially  accumulated  for 


* 


(a)  Dispositions  for  the  oocumula-  equitable  estate  of  freehold,  or  eren 

tion  of  rents  and  profits  are  possible  any  other  actual  or  beneficial  inter- 

only  in  dealing  with  the  equitable  est.      See  ante^  p.  140 ;   Butler^s 

estate  or  beneficial  interest ;  being  note  (x)  to  Feame,  C.  B.  537.    The 

contrary  to  the  rule  of  the  common  law  against  accumulations  has  been 

law  applied  to  legal  limitations,  that  placed  here,  in  anticipation  of  its 

the  freehold  can  nerer  be  in  sus-  proper  place  in  the  section  on  future 

pense.    This  rule  was  not  followed  equitable  limitations,  on  account  of 

in  equity ;  and  it  was  considered  to  the  close  connection,  as  regards  the 

be  no  objection  to  a  trust  that  it  did  object  of  the  law,  with  the  role 

not  rest  in  any  person  an  actual  against  Perpetuities. 
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any  longer  term  than  the  life  or  lives  of  any  such  grantor 
or  grantors^  settler  or  settlers ;  or  the  term  of  twenty-one 
years  from  the  death  of  any  such  grantor,  settler,  de- 
visor, or  testator,  or  during  the  minority  or  respective 
minorities  of  any  person  or  persons  who  shall  be  living 
or  in  ventre  sa  mere  at  the  time  of  the  death  of  such 
grantor,  devisor  or  testator;  or  during  the  minority  or 
respective  minorities  only  of  any  person  or  persons  who 
under  the  uses  or  trusts  of  the  deed,  surrender,  will  or 
other  assurances  directing  such  accumulations,  would  for 
the  time  being,  if  of  full  age,  be  entitled  unto  the  rents, 
issues  and  profits,  or  the  interest,  dividends  or  annual 
produce,  so  directed  to  be  accumulated;  and  in  every 
case  where  any  accumulation  shall  be  directed  otherwise 
than  as  aforesaid,  such  direction  shall  be  null  and  void, 
and  the  rents,  issues,  profits  and  produce  of  such  pro- 
perty so  directed  to  be  accumulated,  shall,  so  long  as  the 
same  shall  be  directed  to  be  accumulated  contrary  to  the 
provisions  of  this  Act,  go  to  and  be  received  by  such 
person  or  persons  as  would  have  been  entitled  thereto, 
if  such  accumulation  had  not  been  directed  '^  (a). 

Section  2  provides  "  that  nothing  in  this  Act  contained  proTiso  ••  to 
shall  extend  to  any  provision  for  payment  of  debts  of  any  SeS«,  portions, 
grantor,  settler  or  devisor  or  other  person  or  persons,  or 

(a)  Thia  statute,  commonl j  known  disposition  having  been  upheld  b^ 

as  the  TheluBson  Act,  was  occasioned  the  courts,  it  was  deemed  necessary 

by  the  will  of  Mr.  Thelusson.   **  The  by  the  legislature  to  preyent  such 

law  as  it  stood  before  the  statute  accumulation  for  the  future."     Per 

had  placed  no  restraint  upon  the  Turner,  Y.  C,  in  Batsil  t.  Lister, 

accumulation  of  property  for  any  9  Hare,  181 ;  20  L.  J.  C.  643 ;  see 

period  within  the  rule  against  per-  Thelusson  v.  Woodford,  4  Yes.  227 ; 

petuity.     In  that  state  of  the  law,  .  11  Yes.  112  ;  1  B.  &  P.  N.  R.  357  ; 

Mr.  Thelusson  by  his  will  directed  Butler's  note  to  Feame,  C.  B.  436, 

his  property  to  be  laid  out  in  land,  539  ;  1  Jarman  on  Wills,  264.  This 

and  the  rents,  profits  and  income  of  statute  has  hardly  ever  come  before 

such  land  to  be  accumulated  during  the  courts  without  the  judge  having 

the  lives  of  all  hb  descendants  who  occasion  to  observe  upon  the  inarti- 

should  be  living  at  the  period  of  his  ficial  and  ill-defined  language  of  its 

death,  and  he  then  limited  the  aoca-  provisions.   See  per  Brougham,  L. 

mnlated  property  in  favour  of  cer-  U.,  1  M.   &  Cr.  139,  in  Shaw  v. 

tain  of  his  descendants,  who  might  Rhodes  ;  per  Cranworth,  L.  C,  6  D. 

be  living  at  the  determination   of  M.  &  G.  453;  24  L.  J.  C.  718,  in 

the  period  of  aoonmulation.    This  J^neh  v.  Cheese, 
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to  any  provision  for  raising  portions  for  any  child  or  chil- 
dren of  any  grantor,  settler  or  devisor,  or  any  child  or 
children  of  any  person  taking  any  interest  under  any  such 
conveyance,  settlement  or  devise,  or  to  any  direction 
touching  the  produce  of  timber  or  wood  upon  any  lands 
or  tenements  "  (a). 


One  onij  of  the  The  Act  restricts  the  power  of  accumulation  to  one  only 
allowed?^"**  *  of  the  pcHods  mentioned.  Accordingly,  where  a  testator 
gave  his  residuary  estate  to  the  first  son  of  A.  who  should 
attain  twenty-one,  so  as  to  involve  an  accumulation 
during  the  minority  of  such  son,  and  further  directed  the 
trustees  of  that  estate  to  accumulate  the  income  for 
twenty-one  years  from  his  death ;  it  was  held  that  the 
accumulation  must  stop  at  twenty-one  years  after  his 
death,  although  no  son  of  A.  had  then  attained  twenty- 
one,  and  that  the  direction  to  accumulate  during  the 
minority  of  the  son  was  void  (6). 

Trust  to  aocamu.      Trusts  and  dircctious  to  accumulate  rents  and  profits, 
m  excess  of  Act  BO  far  as  thcv  cxcecd  the  limits  allowed  by  the  Act,  are 

is  Toid  oiilj  ae  to  ,  . 

the  excess.  void.  Thus  a  trust  by  will  to  accumulate  during  the  life 
of  a  person  named  is  held  good  only  for  the  term  of 
twenty-one  years  from  the  death  of  the  testator,  and  stops 
at  the  end  of  that  term  (c) . — So,  with  a  gift  to  a  person 
upon  her  marriage  with  the  accumulations  of  interest 
from  the  death  of  the  testator  (d). — So,  an  accumulation 
of  income  until  a  certain  sum  be  raised,  or  a  sum  i*equired 
for  a  certain  purpose,  cannot  be  continued  beyond  twenty- 


(a)  As  to  tkis  proyiso,  see  Shato 
Y.  Rhodes,  1  M.  &  Or.  185  ;  Evans 
V.  HelUer,  6  CI.  &  F.  114 ;  Morgan 
T.  Morgan,  4  D.  &  Sm.  164;  20  L. 
J.  G.  109  :  Bateman  v.  Botehkiny 
10  Beav.  426  ;  Barrington  v.  Lid- 
dell,  2  De  a.  M.  &  a.  480;  22  L. 
J.  0.  1 ;  Middleton  y.  Losh,  22  L. 
J.  G.  422 ;  Edwards  y.  Tuck,  3  De 
a.  M.  &  a.  40 ;  22  L.  J.  G.  623  ; 
BuH  y.  StuH,  22  L.  J.  G.  1071 ; 
Tench  y.  Cheese fi  D.  K.  &  Ot,  453 ;  24 


L.  J.  G.  716,  per  Knight  Bruce,  L. 
J.  And  see  the  cases  on  the  statute 
collected  in  Ghittj's  Statutes. 

(b)  Wilson  y.  Wilson^  1  Sim.  N. 
S.  288 ;  20  L.  J.  G.  365. 

(c)  Griffith  y.  Vere,  9  Ves.  127  ; 
Slbome  y.  Ooode,  14  Sim.  166 ; 
(yNeM  y.  Lucas,  2  Keen,  818 ;  ^re 
y.  Marsden,  2  Keen,  664. 

(d)  Morgan  y.  Morgan,  20  L.  J« 
G.  109. 
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one  years  (a). — ^And  in  sucli  cases  the  term  of  twenty- 
one  years  during  which  the  accumulations  may  continue 
commences  from  the  death  of  the  testator^  although  the 
accumulations  be  not  directed  to  commence  until  a  period 
subsequent  to  the  death  (i). — A  trust  by  deed  to  accumu- 
late during  the  life  of  a  person  named  is  held  good  only 
during  the  life  of  the  grantor  and  ceases  at  his  death  {c). 

So  a  trust  by  will  to  accumulate  until  an  unborn  child  Aceamniation 
attains  twenty-one,  extending  through  the  period  before  cimd  attaiDs 
the  birth,  is  held  to  stop  at  twenty-one  years  from  the 
death  of  the  testator  {d),  A  trust  to  accumulate  during 
the  minority  only  of  an  unborn  child,  who  when  of  full 
age  would  be  entitled  to  the  fund,  (the  trust  not  commenc- 
ing until  the  birth  of  the  child,)  seems  to  be  within  the 
teri.is  of  the  Act  (e). — The  accumulation  by  the   Court  Aocumniation of 

«-.  /.•  1  n     1     '  ^         '       infanfB  estate. 

ot  tae  income  of  mmors,  or  rather  of  their  surplus  in- 
couj.e  after  providing  for  maintenance,  is  independent  of 
tL  e  Act,  being  an  exercise  of  discretion  by  the  Court  on 
biihalf  of  the  infant,  as  to  the  most  advantageous  mode 
of  applying  the  rents  of  his  property  (/). 

A  trust  or  disposition  of  property  implying  or  causing  impUeddirec. 

■■.•  ji  i  J*  J  1*        M  •        tiona  to  accamn- 

an  accumulation,  though  not  in  express  terms  directing  late  are  within 
such  accumulation,  is  within  the  statute  ; — thus,  a  charge 


(a)  Shaw  T.  Rhodes,  1  'ML.  &  Cr. 
185  ;  CuriU  ▼.  Lukin^  5  Be&v.  147; 
Oddie  y.  Brown,  4,  D.  &  J.  179; 
28  L.  J.  C.  542. 

(b),  Webb  T.  Webb,  2  Beay.  493 ; 
AU.'Qen.  y.  Poulden,  8  Hare,  555. 
The  term  is  exdusiye  of  the  day  of 
his  death.  Qont  t.  Loumdet,  11 
Sim.  484. 

(o)  Boi9lyn*8  Trunts,  16  Sim. 
891. 

{d)  Longdon  ▼.  Sinaony  12  Yes. 
295  ;  Halejf  y.  Bannitier,  4  Madd. 
275;  MliM  y.  MaxweU,  8  Beay. 
587  ;  Edwards  y.  Tuch,  8  D.  M.  & 
G.  40 ;  22  L.  J.  C.  528 ;  Tench  y. 
Cheete,  6  D.  K.  &  G.  458;  24  L. 
J.  C.  716. 

(«)  See  Elli$  y.  MaxweU,  supra. 


(/)  See  per  Eldon,  L.  C,  in 
Qriffiths  y.  Vere,  9  Vee.  136.  "Ac- 
cumulation there  has  a  different 
meaning  from  accumulation  directed 
while  the  enjoyment  of  the  property 
is  in  suspense.  In  the  case  of  pro- 
perty coming  to  an  infant,  accumu- 
lation is  only  that  which,  if  it  were 
not  the  case  of  an  infant,  the  owner 
might  do  for  himself.  If  the  pro- 
perty comes  to  an  infant,  the  infant 
nas  no  wiU  to  say,  whether  it  shall 
he  spent  or  accumulated ;  and,  there- 
fore, the  court  expresses  its  will  for 
the  infant,  and  says  that  is  the 
most  adyantageous  way  of  applying 
the  rents  for  him."  Per  Granworth, 
L.  C,  in  Tench  y.  Cheese,  supra. 
See  1  Jarman  on  Wills,  268. 

2h 
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Powen  of  main- 
tenMioe  and  ad- 
▼anoement  out 
of  inoome. 


Tnut  to  pay 
premiama  on 
policy. 


of  a  certain  sum  to  be  raised  out  of  the  annual  rents  and 
profits,  the  distribution  of  which  is  postponed  until  the 
sum  is  raised,  is,  in  efifect,  a  trust  or  direction  to  accumu- 
late, and  cannot  be  continued  beyond  the  period  allowed 
by  the  Act  (a), — An  executoiy  devise,  if  made  in  such 
terms  as  to  include  the  income  until  vesting ;  or  a  future 
residuaiy  disposition,  as  it  carries  the  intermediate  income 
if  not  otherwise  disposed  of,  involves  an  accumulation, 
and  is  within  the  Act  {b). 

Where  the  property  was  directed  by  will  to  be  accumu- 
lated for  the  ultimate  benefit  of  certain  objects,  with 
powers  of  maintenance  and  advancement  out  of  the  in- 
come, the  powers,  as  disposing  of  the  income,  were  held 
to  continue  and  to  be  capable  of  exercise,  notwitV  - 
standing  they  extended  beyond  the  period  allowed  i'^r 
accumulating  the  income  (c). 

A  trust  to  pay  the  premiums  upon  a  policy  of  ir-urraiice 
during  the  life  of  a  person  out  of  the  income  of  ^   jperty 
is  not  an  accumulation  of  such  income  within  tbe  Act ;  i 
an  absolute  disposal  of  it  in  consideration  of  the  paymei.' 
to  be  made  in  a  certain  event  under  the  policy  (cQ. 


I.^ 


DireotioBi  to  A  trust  or  direction  for  accumulation  which  infringes 

ezcMaofthe  rale  the  rulc  agaiust  perpetuities,  as  directing  accumulation 
petoitiea  Toid.  for  au  indefinite  period,  or  a  period  extending  beyond  the 
time  allowed  by  that  rule,  or  as  disposing  of  the  accumu- 
lations by  limitations  too  remote,  is  void  altogether, 
independently  of  the  above  statute,  and  is  not  apportion- 
able  as  to  the  time  of  accumulation ;  as  a  proviso  in  a 


(a)  Shaw  t.  Ehodea,  1  M.  &  Cr. 
186 ;  Boatu  t.  Helliert  5  CI.  &  F. 
114 1  see  1  Jurman  on  Wills,  274. 

(b)  I  Jarman  on  Wills,  276; 
McDonald  y,  Bryee,  2  Keen,  276; 
Morgan  t.  Morgan,  4  D.  &  Sm. 
164;  20  L.  J.  C.  109,  441;  see 
Teneh  t.  Cheete,  6  D.M.  &a.  458  ; 
24  L.  J.  C.  716,  where  Cranworth, 
L.  C,  said,  "If  a  testator  directs 
that  to  be  done  which,  as  a  conse- 


quence, leads  to  an  indefinite  accumu- 
lation, he  must  within  the  meaning 
of  the  statute  be  taken  to  have  di- 
rected accumulation.*'  But  aa  to 
an  accidental  accumulation,  see  C^r- 
poration  of  Bridgnorth  V.  ColUnM^ 
16  Sim.  588. 

(c)  Pride  ▼.  FooH,  2  Bear.  430. 

(d)  BiuHl  T.  LMer,  9  Hare,  177 ; 
20  L.  J.  0.  641. 


SBCT.  V.    §  2.   ACCUMULATION  OF  BENTS  AND  PROFITS.  467 

settlement  that  during  the  minorities  of  any  persons 
becoming  successively  entitled  in  possession  under  the 
settlement^  the  trustees  shall  receive  and  accumulate  the 
rents  and  profits  (a).  Where  a  testator  created  a  long 
term  of  years  upon  trust  to  raise  and  accumulate  an 
annual  sum  for  the  purpose  of  paying  the  mortgage  debts 
charged  upon  the  land^  it  was  held  that  the  trust,  though 
not  limited  in  duration,  was  valid,  because  the  power  of 
the  owner  of  the  inheritance,  subject  only  to  the 
mortgages,  was  not  thereby  restricted  (fc). 

Where  there  is  an  absolute  and  immediate  disposition  DMtination  of 
of  the  property,  subject  only  to  a  direction  for  accumula-  excess.— where 
tion  during  an  excessive  period,  the  statute  in  stopping  mediate  gift  of 
the  accumulation  beyond  the  period  allowed  leaves  the 
disposition  of  the  property  discharged  from  the  direction, 
and  entitles  the  grantee  or  devisee  to  the  immediate  in- 
come  or  possession  (c) . 

Where  the  accumulation  is  directed  for  an  excessive  where  the  gift 
period,  and  there  is  no  disposition  of  the  property  until 
the  expiration  of  that  period,  the  statute  in  stopping  the 
accumulation  beyond  the  period  allowed  does  not  accele- 
rate the  disposition ;  but  the  effect  is  to  withdraw  the 
subsequent  income  from  the  disposition  of  the  rest  of  the 
property.  The  subsequent  income  until  the  disposition 
takes  effect  will  then  pass  under  the  residuary  disposition 
in  the  will; — or,  if  the  disposition  from  which  such  in- 
come is  withdrawn  be  a  residuary  disposition,  it  will  pass 
as  undisposed  of, — either  to  the  next  of  kin,  or  to  the 


(a)  See  ante.  p.  457.  Lord 
Soutkampton  v,  Marq.  Hertford,  2 
y.  &  B.  64;  Marshall  t.  Hollowojf^ 
2  Swanst.  482 ;  PdUner  y,  Holford^ 
4  BuB8^/K)3 ;  Browne  ▼.  Stoughton^ 
14  Sixsu  869;  SearUMch  v.  Skelr 
mertda/e,  17  Sim.  187  ;  Twvin  t. 
Neweombe,  8  K.  &  J.  16. 

(h)  Bateman  t.  Hotehkin,  10 
BeAT.  426,  and  the  trust  was  held 


to  be  within  the  exception  of  the 
Act  restraining  accumulations,  being 
a  provision  for  the  payment  of  debts. 
See  antetja,  366,  and  see  Bacon  t. 
Proctor,  T.  &  B.  81 ;  Brigfff  v.  JSarl 
of  Oxford,  1  D.  M.  &  G.  863 ;  21 
L.  J.  0.  829 ;  Tevsart  r.  Laweon, 
48  L.  J.  0.  673 ;  L.  B.  18  Eq.  490. 
(o)  1  Jarman  on  Wills,  270; 
Trv^e^  T.  Tricltesf,  8  M.  &  K.  560. 

2h2 
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heir,  according  to  the  nature  of  the  property  (a). — Where 
a  testator  devised  to  trustees  upon  trust  to  accumulate 
the  rents  until  the  youngest  child  of  A.  attained  twenty- 
one,  it  was  held  that  the  interest  of  the  heir,  becoming 
entitled  to  the  undisposed  of  rents  accruing  after  twenty- 
one  years,  fi^^m  the  testator's  death  until  the  youngest 
child  should  attain  twenty-one,  was  a  chattel  interest 
which  upon  his  death  passed  to  his  personal  represen- 
tatives {b) .  A  trust  to  invest  the  accumulations  of  in- 
come of  property  in  the  purchase  of  land,  does  not  attach 
upon  the  income  during  the  period  of  excess,  and  such 
portion  of  the  income  passes  according  to  the  original 
nature  of  the  property  (c). 


Dinothmtoto-  Where  property  becomes  presently  and  absolutely 
pr«MotTMtiDg.  vested  in  a  person  who  is  auijurts,  although  it  be  subject 
to  a  trust  or  direction  for  accumulation  beyond  the  time 
of  vesting  and  be  directed  to  be  paid  at  a  future  period, 
he  is  not  obliged  to  let  the  accumulations  continue,  but 
may  claim  to  have  the  property  transferred  to  him  in 
immediate  possession  (d). — In  the  case  of  a  charity  taking 
a  gift,  subject  to  a  direction  to  accumulate  the  income, 
the  charity  was  held  not  entitled  to  present  possession 
on  account  of  the  fluctuating  character  of  the  bene- 
ficiaries (e). 


(a)    1  Jarmsn    on  Wills,  271 
Crawley  t.  Crawley,  7  Sim.  427 
CNeill  Y.  Lueae,  2    Keen,  813 
EUis  ▼.  Maxwell,   3  Bear.   587 
McDonald  r.  Bryoe,  2  Keen,  276 
JSyre  y.  Maredeu,  2  Keen,   564 
JSlbome  t.  Chode,  14  Sim.  165 
Tenek  v.  Cheete,  6  B.  M.  &  G.  453 
24  L.  J.  C.  716.    Aa  to  the  further 
moome  of  the  accumulations  already 
made  until  the  period  of  yesting, 
see  Morgan  y.  Morgan,  20  L.  J.  0. 
441. 


{b)  See  ante,  p.  45, 197  ;  SewM 
Y.  Dent^,  10  BeaY.  815. 

(c)  Simmone  y.  Pitt,  L.  R.  8  Ch. 
978 ;  43  L.  J.  C.  267.  See  JSaH 
of  Beetive  y.  Hodgson,  38  L.  J.  O. 
601. 

(d)  Saunders  y.  Vaniier,  4  BeaY. 
115  ;  CurtU  y.  Lvkin,  5  BeaY.  147  ; 
Bateman  y.  Sotchkin,  10  BeaY. 
426;  Eilton  ▼.  SOion,  L.  B.  14 
Eq.  468,  475.    See  ante,  p.  452. 

{e)  Harbin  y.  Masterman,  L.  B. 
12  Eq.  559 ,  40  L.  J.  0.  760. 
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Section  YI.     Future  Eqihtablb  Estates  and  Intebbsts 

IN  Land. 

§  1.  The  limitation  of  fdture  equitftble  estates  and  interests. 

§  2.  Priority  of  estates  and  interests  in  equity. 

§  8.  Protection  of  the  legal  estate. 

§  4.  The  doctrine  of  notice. 

§  6.  Tacking  and  consolidating  mortgages ;  Ifarshalling. 

§  1.    The  Limitation  of  Futube  Equitable  Estates  and 

Interests. 

Fatare  equitable  estates  corresponding  to  legal  estates — ^remainder 
and  reversion — limitation  of  freehold  t'li  Jktiuro—ia  defea- 
sance of  prior  estate — powers. 

The  rule  against  perpetuities — accumulations. 

Contingent  limitations  of  equitable  estates — vesting  of  interme- 
diate interest. 

The  rule  in  Shelley's  case  applied  to  equitable  limitations. 

Future  charges  upon  land  of  portions,  legacies,  etc. — construction 
of  charges  as  vested  or  contingent— charges  upon  personalty 
— oharges  upon  both  real  and  personal  estate. 

Charge  of  portions  subject  to  advancement — presumption  against 
double  portions. 

Equitable  estates  and  interests  in  land  have  been  dis- 
tingaished  into  those  corresponding  with  legal  estates 
and  those  peculiar  to  equity^  haying  no  analogy  with  legal 
estates  (a). 

In  the  limitation  of  equitable  estates^  corresponding  Fatweequitsbie 
with  legal  estates^  future  estates  and  interests  are^  in^ndingi*i£ 
general^  limited  in  the  same  manner^  and  the  same  Ian- 
guage  is  used  and  receives  the  same  construction^  as  in 
limiting  future  legal  estates ; — ^according  to  the  principle 
that  equity  follows  the  law.     Accordingly^  the  equitable  Hwujtoder  sad 
estate  may  be  limited  for  a  particular  estate  with  re- 
See  tfwte,  p.  248. 
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Limitation  of 
freehold  i% 
fiihiro. 


Limitatioiii  in 
defeManoeof 
prior  eetate. 


Powers  of  ap- 
pointment. 


mainder^  or  with  successive  remainders,  or  leaving  a  re- 
version, as  at  law  (a). 

But  the  limitation  of  the  trust  or  equitable  estate  is 
free  from  the  restrictive  rules  peculiar  to  the  quality  of 
freehold  tenure;  for  these  rules  are  satisfied  in  their 
application  to  the  legal  estate  of  the  trustee  and  have  no 
ulterior  efifect  on  the  beneficial  interest.  The  rule  of 
common  law  that  the  freehold  cannot  be  in  abeyance, 
with  all  its  consequences  in  legal  limitations,  has  no 
application  in  equity.  Therefore,  an  equitable  estate, 
freehold  in  quantity,  may  be  limited  to  commence  at  a 
future  time,  or  upon  the  happening  of  a  future  event, 
without  any  preceding  freehold  estate  to  support  it  as  a 
remainder  {h). 

So  an  equitable  estate  may  be  limited  to  take  effect  in 
defeasance  or  substitution  of  a  preceding  estate  without 
awaiting  its  determination,  in  the  same  manner  as  a 
shifting  use  or  executoiy  devise  (c). — The  trust  or  equit- 
able interest  in  leaseholds  or  terms  of  years  may  be 
limited  with  all  the  freedom  of  an  executory  bequest  of 
personal  estate  (d). 

Equitable  estates  may  also  be  appointed  under  powers 
given  for  that  purpose,  analogous  to  and,  so  far  as  the 
quality  of  the  estate  permits,  governed  by  the  same 
rules  as  powers  of  appointing  uses  or  powers  under 
wills  (e). 


Rale  against  per. 
.  petoitf  applied 
to  equtaole 
llmitationfl. 


Future  limitations  of  the  trust  or  equitable  estate  are 
subject  to  the  same  rule  against  perpetuities  as  future 
legal  limitations  by  way  of  springing  use  and  executory 
devise,  and  the  rule  is  applied  according  to  the  same 
principles.  "  It  may  be  laid  down  without  any  qualifica- 
tion that  no  nearer  approach  to  a  perpetuity  can  be  made 


i: 


a)  See  ante,  pp.  189,  243. 

h)  See  ante,  p.  140. 
(e)  See  ante,  pp.  140,  860,  360. 
((Q  See   ante,  p.  821  ;   and  see 


Bolmet  T.   Preteott,  33  L.  J.  C. 
264. 

{e)  See  ante,  p.  874 ;  Sngden  on 
Powen,  45,  8th  ed. 
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through  the  mediaxn  of  a  trast^  or  will  be  supported  by  a 
court  of  equity^  than  can  be  made  by  legal  conveyances 
of  legal  estates  or  interests  or  will  be  admitted  in  a 
court  of  law  '*  (a). 

By  means  of  a  trust  or  direction  for  that  purpose  the  Trusts  for  acoa. 
rents  $nd  profits  of  land  may  be  withdrawn  from  present 
ownership  and  accumulated  for  the  benefit  of  a  future 
and  uncertain  owner.  Such  dispositions  were  impossible 
at  the  common  law  on  account  of  the  rule  that  the  free- 
hold could  never  be  in  suspense.  Trusts  and  directions 
to  accumulate  rents  and  profits  for  future  disposition  are 
subject  to  the  rule  against  perpetuities;  and  they  are 
subject  to  further  restriction  by  the  Statute  39  &  40 
Geo.  III.  c.  98,  already  noticed  (6). 

The  rules  restrictive  of  contingent  remainders  at  the  Contingent  limi. 

t        t  T      .•        •  '.  A  L'  •  tstions  of  sqaiU 

common  law  have  no  appbcation  m  equity.  A  contmgent  »bi«  estates. 
limitation  of  the  equitable  estate,  though  in  the  form  of  a 
contingent  remainder  at  law,  may  take  efifect  as  and  when 
it  is  limited  to  arise,  subject  only  to  the  rule  against  per- 
petuities. It  is  not  affected  by  the  determination  of  the 
preceding  estate  before  the  happening  of  the  contingency 
upon  which  it  depends  (c).  Thus  under  a  trust  for  A. 
for  life  and  after  his  death  for  the  children  of  A.  who 
should  attain  twenty-one,  the  trust  for  the  children  will 
not  fail  by  reason  of  A.  dying  before  any  child  has  at- 
tained that  age,  as  would  be  the  case  with  a  contingent 
remainder  at  law  in  the  same  terms  {d).  So  under  a 
trust  for  A.  for  life  and  after  his  death  to  the  children  of  ^ 
B.,  the  trust  for  the  children  of  B.  does  not  fail  upon 
the  death  of  A.  before  children  of  B.  exist  (e). 


(a)  BatWs  note  to  Co.  lit.  290  {d)  EddeVs  TruHs,  supra  ;  Holmes 

b,  8.  xIf.  ;  see  anie,  p.  440.  v.  Fretcoti,  33  L.  J.  C.  264 ;  Beit 

(h)  See  ante,  p.  462.  v.  Donmall,  40  L.  J.  C.  160. 

(c)    Feanie,    C.    B.    808,    821;  (e)  Chapman  y.  BUnett  Cas.  t. 

Sddert  TruMtM^  L.  B.  11  £q.  559;  Talb.  146,  and  see  2  Jarman  on 

40  L.  J.  0.  316;    see  Umbers  v.  WillSi  88.      As  to   exeoatoiy  de- 

Ja^fford,  L.  B.  9  Eq.  200.  rises  to  children,  sec  ante,  p.  870. 


•  - 
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latennediate  in.  If  a  Contingent  limitation  be  made  without  any  preced- 
ing of  contingent  ing  estate,  or  if  a  contingent  limitation  do  not  vest  until 
after  the  determination  of  the  preceding  estate,  the  in- 
termediate interest;  unless  otherwise  disposed  of,  results 
to  the  settlor  or  his  heir,  or  falls  into  the  residue  of  his 
estate  (a). 


The  role  in 
Shtlley't  case 
applied  to  etjoit- 
able  limitationB. 


The  rule  in  SheUey^s  case,  by  which  limitations  in  the 
form  of  remainders  to  the  heirs  or  to  the  heirs  of  the 
body,  after  an  estate  of  freehold  in  the  ancestor,  are  re- 
ferred to  the  estate  of  the  ancestor,  is  applied  by  analogy 
in  construing  the  like  limitations  of  equit-able  estates,  and 
upon  the  same  principles  upon  which  it  is  applied  to  legal 
limitations  (h). 

But  it  can  be  applied  only  where  the  limitations  to  the  an- 
2d%S3y*ie^°  cestor  and  to  the  heirs  are  homogeneous,  either  both  legal 
or  both  equitable ;  if  the  estate  limited  to  the  ancestor  is 
equitable  and  the  remainder  to  the  heirs  is  legal,  or  con- 
versely, the  rule  is  not  applicable  (c). 

Where  both  the  limitations  are  legal,  a  trust  imposed 
■object  to  taruBi.  ^p^j^  qj^q  ^f  them  doos  uot  provcut  the  application  of  the 

rule  to  the  legal  limitations ;  for  a  court  of  law,  in  con- 
struing legal  limitations,  takes  no  notice  of  trusts  (d). 


LimitationB 


Leij^  limitation 


(a)  See  ante,  p.  868;  Feame, 
0.  B.  545,  546.  SddeVs  Trusts, 
L.  B.  11  Eq.  659 ;  40  L.  J.  G. 
316;  see  Best  t.  Donmall,  40  L. 
J.  0.  160.  Beetive  y.  Hodgson^ 
10  H.  L.  0.  656  ;  33  L.  J.  0.  601, 
where  see  the  different  rule  stated 
as  to  personalty ;  "  If  hy  a  will  the 
whole  of  the  personal  estate  or  the 
residue  of  the  personal  estate  he  the 
suhject  of  an  executory  bequest,  the 
income  of  such  personal  estate 
follows  the  principal  as  an  aoces- 
soiy,  and  must  during  the  period 
which  the  law  allows  for  accumu- 
lation be  accumulated  and  added  to 
the  principal."  Per  Weetbury,  L. 
C,  lb.  602.  See  Holmes  v.  Pres' 
cott,  33  L.  J.  0.  264,  where  the  in- 
termediate  income    of  personalty, 


settled  by  reference  to  tJie  limita- 
tions of  realty  involTing  a  oootin- 
gent  limitation,  was  held  to  follow 
the  rents  of  the  realty. 

ih)  Wright  y.  Pearson,  1  Eden, 
119;  PhiUps  y.  Brydges,  Bridges 
y.  Brydges,  3  Ves.  120;  Wel^  y. 
EaH  of  Shqfteshury,  8  M.  &  K. 
599;  Jctckson  y.  Noble,  2  Keen, 
590.  See  the  rule  stated  and  ap- 
plied, ante,  p.  842. 

(c)  See  Feame,  C.  B.  62,  68.  See 
Curtis  y.  Price,  12  Yes.  89 ;  Nash 
y.  Coates,  8  B.  &  Ad.889;  Quetied 
y.  MicheU,  24  L.  J.  0.  722 ;  Cocper 
y.  Kynoch,  41  L.  J.  C.  296 ;  L.  B. 
7  Ch.  Ap.  298  i  Baker  y.  Parson, 
42  L.  J.  C.  228. 

(d)  Feame  seems  to  haya  been  of 
a  contrary  opinion,  see  0.  B.  86 ; 
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But  the  rule  in  Shelley's  cckse  is  not  applied  in  con-  AppUoation  of 
struing  executory  trusts,  which  have  to  be  carried  out  by  toiy  tnuts. 
^  a  conveyance  or  settlement  to  be  framed  according  to 
certain  directions^  where  an  application  of  the  rule  to  the 
literal  terms  of  such  directions  would  defeat  the  intended 
purpose  of  the  trust.  As  in  marriage  articles  or  a  devise 
by  will  directing  that  a  settlement  be  made  to  a  person 
for  life  with  remainder  to  the  heirs  of  his  body,  (Umita- 
tions  which  in  their  technical  meaning  according  to  the 
rule  in  Sheila's  case  would  make  him  tenant  in  tail  in 
possession  with  an  absolute  power  over  the  property,)  the 
trust  is  executed  by  a  strict  settlement,  with  limitations 
to  the  person  for  Ufe  with  remainders  to  his  first  and 
other  sons  successively  in  tail  (a). 

Trusts  for  conversion,  charges  of  money  for  portions,  Fatareoh«wM 
legacies,  debts,  etc.,  constituting  equitable  interests  iuTO^onB, 
land  of  a  kind  peculiar  to  equity,  and  having  no  cor- 
respondence with  legal  estates  (b),  may  also  be  limited 
to  take  efifect  at  a  future  time  or  upon  the  happening  of 
some  event  or  contingency,  subject  only  to  the  rule 
against  perpetuities. 

With  charges  of  money  on  land,  whether  by  deed  as  chwgetobepaid 
portions  in  settlements,  or  by  will  as  legacies,  it  is  a  rule  or  other  eTent 
of  construction  as  to  the  vestmg  of  the  charge,  that  a  penon. 
direction  for  payment  at  some  future  time  or  event,  having 
reference  to  the  condition  or  circumstances  of  the  legatee 
or  portioner,  as  at  the  age  of  twenty-one  or  on  marriage, 
is  to  be  construed  as  deferring  the  vesting;  so  that  if  the 
legatee  or  portioner  die  before  the  time,  the  land  is  dis- 
charged, unless  an  intention  to  the  contrary  appear  in  the 
will  or  instrument.     And  the  gift  of  interest  on  the  sum 
in  the  meantime  for  maintenance  or  otherwise  is  held  not 

but  see  Butler's  iiote  (p)  lb. ;  and  Lord  Olenorchy  t.  Bosville,  1  W.  & 

see  2  Jarman  on  Wills,  246 ;  Douglcu  T.  L.  C.  21 ;  and  see  as  to  executory 

y.  Con^freve,  1  Beav.  69.  trusts,  ante,  p.  246. 

(a)   Feame,  G.  B.  90,  114 ;  2  (^)  See  ante,  pp.  243,  248. 

Jarman. on   Wills,    262;  notes  to 
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to  be  sufficient  to  show  an  intention  to  the  contrary. — 
Charge  to  be      But  if  the  payment  be  postponed  to  a   time  or  event, 

paid  upon  death   i        •  n  i       j.     j.i_  j'x* 

of  tenant  for  life  having  reference  merely  to  the  condition  or  convemence 
affeotinglL?  of  the  property,  as  the  death  of  a  tenant  for  life^  and 
prope  y.  having  no  reference  to   the  personal  condition  of  the 

legatee  or  portioner,  the  effect  of  such  direction  is  re- 
stricted to  the  purpose  manifestly  intended,  and  it  does 
not  afifect  the  vesting   (a). 
Charges  on  per-       With  chargos  ou  pcrsozial  estate  a  different  rule  pre- 
at  a  fut^^time.  vails^ — a  direction  for  payment  at  a  future  time  does  not 
alone  defer  the  vesting ;  and  if  the  legatee  or  portioner 
die  before  the  time  of  payment  his  representatives  become 
entitled,    notwithstanding   the  payment  be  postponed, 
unless  an  intention  appear  to  the  contrary  {b). 
Charge  on  letM-      "^^^^^  ^^  of  coustruction  is  applied  to  charges  on  terms 
ceedTof  ooni      of  ycars  and  leaseholds  (c) ; — and  to  charges  on  the  pro- 
terwon.  coeds  of  land  under  trust  for  conversion  (d). 

But  if  the  legacy  or  portion  itself,  and  not  merely  the 
payment  of  it^  be  expressed  to  be  at  some  future  time  or 
event  having  reference  to  the  person,  as  '^  if  or  ''when '' 


(a)  "  In  regard  to  sums  payable 
out  of  land  in  /uturo,  the  old  rule 
was  that  whether  charged  on  the 
real  estate  primarily,  or  in  aid  of  the 
personalty,  they  could  not  be  raised 
out  of  the  land,  if  the  dcTisee  died 
before  the  time  of  payment;  but 
this  doctrine  has  undergone  some 
modification  and  the  established  dis- 
tinction now  is  "  that  above  stated. 
The  rule  was  founded  on  the  prin- 
ciple of  favouring  tlie  inheritance. 
1  Jarman  on  Wuls,  766  ;  Butler's 
note  (1)  to  Co.  Lit.  237  a ;  and  note 
{£/)  to  Feame,  G.  B.  552 ;  Hawkins 
on  Wills,  234;  see  Remnant  v. 
ffoodt  2  D.  F.  &  J.  306  ;  SO  L.  J. 
C.  71 ;  Parker  v.  Bodgaon^  1  Dr.  & 
Sm.  568 ;  30  L.  J.  G.  590. 

{h)  1  Jarman  on  Wills,  759  $ 
Hawkins  on  Wills,  226;  LUter  v. 
Bradley f  1  Hare,  12 ;  re  Bartholo- 
mew, 1  Mac.  &  G-.  354.  The  above 
difference  between  real  and  personal 


estate  ^  has  arisen  from  the  appli 
tion  to  the  latter  of  doctrines  bor- 
rowed from  the  civil  law,  which  have 
not  obtained  in  regard  to  real  estate, 
having  been  introduced  by  the  Ec- 
clesiastical Courts,  who  possessed, 
in  common  with  courts  of  equity,  a 
jurisdiction  for  the  recovery  of 
legacies  and  distributive  shares  of 
personal  estate.  Pecuniary  legacies 
charged  on  land  are,  so  fiu*  as  they 
come  out  of  the  real  estate,  to  be 
considered  as  dispositions  pro  tanto 
of  that  species  of  property."  1 
Jarman  on  Wills,  756 ;  see  2  Spence, 
£q.  Jur.  396  ;  and  see  jMrKindera- 
ley,  v.  0.,  Parker  v.  Hodgeon^  1 
Dr.  &  Sm.  568;  30  L.  J.  G.  690. 

ie)  Re  ffudsone,  1  Drury,  6. 
d)  Hart's  Truete,3  D.&  T.  195  ; 
28  L.  J.  G.  7 ;  see  Spencer  v.  WU- 
son,  L.  K.  16  Sq.  501 ;  42  L.  J.  C. 
764. 
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he  attains  twenty-one,  or  ''  at '',  or  "  upon  ^',  or  "  after ''  Future  and  con- 
attaining  twenty-one ;  or  where  the  only  words  of  gift  portion.  ^'^^^  ^^ 
consist  in  a  direction  to  pay  to  children^  etc.^  when  they 
attain^  or  at^  or  npon^  or  after  attaining  twenty-one^  there 
being  no  other  terms  from  which  vesting  could  be  im- 
plied^ it  is  deferred  until  the  time  of  payment^  and  is 
contingent  upon  attaining  the  age  mentioned  (a). — So^ 
a  direction  to  pay  a  legacy  to  a  person  upon  her  marriage 
is  a  contingent  gift  which  is  not  vested  until  marriage  (&)• 

The  gift  of  the  interest  until  the  time  appointed^  in  the  oift  of  interest 
case  of  personalty^  presumptively  vests  the  principal;  Teste pnndp^ 
unless  it  be  given  by  way  of  accumulation  at  the  same 
time  as  the  principal^  in  which  case  it  afifords  no  such  pre- 
sumption (c). 

As  a  charge  upon  real  estate^  it  makes  no  difference 
whether  the  legacy  or  portion  be  given  to  the  person  in 
the  terms  above  mentioned  as  *'at  twenty-one '',  or 
whether  it  be  given  to  him  in  absolute  terms  in  the  first 
instance  and  then  adding  '^payable  at  twenty-one  ";  it  is 
equally  considered  to  be  contingent  upon  attaining  the 
age  mentioned  (d). 

In  consequence  of  the  above  distinction  in  the  effect  of  chwge  upon 

,  .  both  real  and 

a  direction  for  future  payment  upon  the  vesting  of  charges^  personal  eetote. 
as  operating  upon  real  or  personal  estate^  it  may  happen 
that  a  legacy  originally  charged  both  on  real  and  personal 
estate  may  fail  as  against  the  real  estate  by  reason  of  the 
death  of  the  legatee  before  the  time  of  payment^  but 


(a)  1  Jarman  on  WilU,  760, 762 ; 
Hawkins  on  Wills,  228  ;  Sanson  y. 
Graham^  6  Yes.  239;  Leake  T. 
RobiMony  2  Mer.  363;  Locke  y. 
Lamb,  L.  B.  4  Eq.  876  ;  Kidman  y. 
Kidman^  40  L.  J.  0.  369  ;  Spencer 
y.  WiUon,  L.  B.  16  Eq.  601 ;  42  L. 
J.  C.  764.  "A  leading  distinction  is, 
that  if  futurity  is  annexed  to  the  »vh^ 
wtance  of  the  ^ift,  the  yesting  is  sus- 
pended ;  but  if  it  appears  to  relate 
to  the  time  of  payment  only,  the 
legacy  yests  inetanier"     1  Jarman 


on  Wills,  769. 

{h)  Morgan  y.  Morgan,  4  D.  & 
Sm.  164 ;  20  L.  J.  G.  109. 

(c)  I  Jarman  on  Wills,  766; 
Hawkins  on  Wills,  227 ;  see  Morgan 
y.  Morgan^  supra  ;  Martha  Tnuta^ 
8  D.  £  J.  196 ;  28  L.  J.  C.  7 ; 
Simpson  y.  Peachy  L.  B.  16  Eq.  208 ; 
PeeJee  Trusts,  L.  B.  16  Eq.  221 ; 
42L.  J.  0.  422. 

(rf)  Per  Kindersley,  V.  C.  Parker 
y.  Hodgson,  1  Dr.  &  Sm.  668 ;  80 
L.  J.  C.  590. 
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remaiii  a  charge  upon  the  personalty ;  as  in  the  case  of  a 
legacy  given  to  a  person  and  made  payable  at  twenty-one, 
and  the  legatee  dying  nnder  twenty-one  {a).  - 


portioiia  ohw^     Portions  charTOd  in  settlements  of  land  to  be  raised 

■algect  to  Mtu*  i        t  t 

faddonbjad^  upon  the  death  of  the  parents  are  nsnally  made  subject 
to  an  express  proviso  that  .an  advancement  made  by  the 
parents  in  their  lifetime  shall  be  taken  in  satisfaction, 
unless  expressly  declared  not  to  be  so  intended  {b). 
Under  such  a  proviso  a  devise  or  bequest  by  will  of  the 
parent  would  not,  in  general,  operate  as  an  advancement 
in  his  lifetime  in  satisfaction  of  the  portion  (c). 

Where  the  settlement  of  the  portions  is  made  by  a 
parent,  or  one  who  stands  in  loco  parentis  to  the  por- 
tioners,  and  there  is  no  express  provision  relative  to 
satisfaction  by  advancement  or  otherwise,  there  is  a 
general  presumption  of  eqmty  against  double  portions, 
and  in  favour  of  satisfaction  by  an  advancement;  which, 
however,  is  capable  of  being  rebutted  by  the  nature  and 
circimistances  of  the  advancement.  Where  the  settlor  is 
a  stranger  to  the  portioners  there  is  no  such  presump- 
tion, and  the  effect  of  an  advancement  is  strictly  a  ques- 
tion of  construction  (cQ. 


Presumption 

■gAinitaoable 

portioiit. 


(a)  Hawkins  on  Wills,  286; 
Pearce  v.  Loman,  3  Ves.  135 ;  Par^ 
her  y.  Hodgson,  1  Dr.  &  Sm.  568 ; 
30  L.  J.  C.  590. 

(b)  See  2  Frideaux  Cony.  284, 
7th  ed. ;  2  Hayes  Ck>nye7.  63,  5th  ' 
ed. ;  2  W.  &  T.  L.  0.  856  notes  to 
Sxp.  Pye. 


(c)  Cooper  y.  Cooper,  L.  B,  8  Ch. 
813 ;  48  L.  J.  G.  158,  ezplainmg 
the  cases  of  l^wiedem  y.  7\oudem,  9 
Yes.  413,  and  Leake  y.  Leake,  10 
Yes.  477»  supposed  to  haye  decided 
to  the  contrary. 

(d)  2  W.  &  T.  L.  G.  854^  notes 
to  Bxp.  Pjfe, 
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§  2.    The  Psiositt  of  Estates  and  Intbbbsts  m 

Equity. 

Priority  of  estates  and  interests  in  equity. 

Priority  of  acquisition  gi^es  prior  equity. 

Priority  lost  by  fraud  or  negligence. 

Negligence  as  to  the  custody  of  title  deeJs — trusting  to  repre- 
sentations as  to  the  deeds. 

Trustee  depositing  deeds  in  breach  of  trust. 

Vendor  signing  receipt  for  purchase  money. 

Priority  by  notice  to  trustee  of  equitable  interest  in  personalty 
or  money  charged  upon  land — no  priority  in  equitable 
estates  in  land  by  notice  to  trustee — ^notice  upon  change  of 
trustees. 

Estates  and  interests  may  be  created  in  the  same  pro-  priority  oi 
perty  not  in  a  prescribed  series  of  Kmitations,  bnt  upon  SJ^SSfeqW 
various  and  independent  occasions ;  and  questions  may 
then  arise  as  to  their  priority  or  relative  times  of  taking 
effect  which  cannot  be  determined  merely  by  construc- 
tion of  the  terms  of  limitation,  but  are  to  be  decided  by 
the  rules  and  principles  of  equity. 

For  example,  the  equity  of  redemption  in  mortgaged  ssampiM. 
land  may  be  mortgaged  or  charged  successively  to  two 
persons,  between  whom  may  consequently  arise  a  conflict 
of  claims  to  priority  (a). — An  interest  in  the  proceeds  of 
real  estate  under  a  trust  for  conversion,  or  a  charge  to  be 
raised  by  sale  or  mortgage  may  be  assigned  to  two  per- 
sons successively,  thereby  raising  a  question  of  priority 
(6). — A  purchaser  of  land,  ha^g  taken  a  conveyance 
subject  to  a  lien  or  charge  of  the  vendor  for  unpaid  pur- 
chase money,  may  sell  or  charge  the  same  land  in  favour 
of  a  third  person,  and  a  conflict  of  claims  may  thus  arise 

(a)  Janes  ▼.  Janet,  8  Sim.  688;  (b)  See  Zee  t.  Sotolett,  2  K.  & 

WUmot  T.  Fihe,  5  Hare,  14;  see  J.  631 ;  ffuffhee*  IVueU,  2  H.  &  M. 

PkiUipt  T.  PhilUpe,  81   L.  J.   C.  89 ;  88  L.  J.  a  786. 
386. 
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between  the  vendor  and  the  subsequent  incumbrancer  (a). 
— A  trustee  by  his  dealings  with  the  trust  property  may 
raise  a  conflict  of  equities  with  the  cestui  que  trust  (6). 


Frioritj  of  m- 
quiaition  giTM 
prior  equity. 


The  general  rule  of  equity  as  to  the  priority  of  estates 
and  interests  created  or  arising  on  different  occasions 
in  the  same  subject  of  property  is  that  they  rank  in  order 
of  the  time  of  acquisition. — "Every  conveyance  of  an 
equitable  interest  is  an  innocent  conveyance^  that  is  to 
say^  the  grant  of  a  person  entitled  in  equity  passes  only 
that  which  he  is  justly  entitled  to^  and  no  more.  If, 
therefore,  a  person  seised  of  an  equitable  estate,  the  legal 
estate  being  outstanding,  makes  an  assurance  by  way  of 
mortgage  or  grants  an  annuity,  and  afterwards  conveys 
the  whole  estate  to  a  purchaser,  he  can  only  grant  to  the 
purchaser  that  which  he  has,  nainely,  the  estate  subject 
to  the  annuity  or  mortgage,  and  no  more.  The  subse- 
quent grantioe  takes  only  that  which  is  left  in  the  grantor. 
Hence  grantees  and  incumbrancers  claiming  in  equity  take 
and  are  ranked  according  to  the  dates  of  their  secu- 
rities^ and  the  maxim  applies,  qui  prior  est  in  tempore 
potior  est  in  jure. — And  it  is  quite  immaterial  whether 
the  subsequent  incumbrancers  at  the  time  they  took  their 
securities  and  paid  their  money  had  notice  of  the  first  in- 
cumbrance or  not*'  (c). 


(a)  Riee  v.  £tctf,  2  Drew.  78 ;  23 
L.  J.  C.  289 ;  aee  ante,  p.  306. 

{b)  NeufUm  ▼.  Newton,  L.  B.  6 
Eq.  135 ;  4  Gh.  148 ;  38  L.  J.  C. 
146  ;  Dance  r.  Goldingham,  L.  B. 
8  Oh.  902 ;  42  L.  J.  G.  777 ;  Stack- 
kotue  Y.  Counteu  Jersey,  1  J.  &  H. 
721 ;  80  L.  J.  C.  421.— It  may  here 
be  notioed  with  reference  to  traos- 
actions  of  the  kinds  sboye  men- 
tioned that  the  fraudulent  eonoeal- 
ment  of  any  deed  or  instrument 
material  to  the  title,  or  any  incum- 
bronoe,  from  the  purchaser  by  a 
seller  or  mortgagor  or  his  solicitor 
or  agent  has  been  made  a  misde- 


meanour by  statute.    22  &  23  Vict, 
c.  85,  8.  24.     See  poet,  p.  511. 

(ff)  Per  Westbury.  L.  G.,  PhiUipa 
▼.  PhiUipt,  81  L.  J.  0.  321,  325. 
See  per  Selbome,  L.  0.,  Dixon  y. 
MuekUtton,  42  L.  J.  0.  213  ;  L.  B. 
8  Gh.  166,  citing  Turner,  L.  J.,  in 
Cory  y.  Eyrt,  1 D.  J.  &  S.  167.  See 
the  rule  stated  and  explained  that 
the  assignee  of  an  equity  is  bound 
by  all  the  equities  affecting  it.  Lewin 
on  Trusts,  463,  4th  ed. ;  and  see 
potty  p.  491 ;  as  to  the  protection 
afforded  by  the  legal  estate,  see  poet, 
p.  486. 
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The  priority  in  equity  due  to  priority  of  acquisition  Priority  lost  by 
may  be  rebutted  and  lost  by  circumstances  of  fraud,  mis-  gence. 
representation,  or  negligence  in  the  conduct  of  the  prior 
claimant  relatively  to  the  subsequent  claimant. — "A 
court  of  equity  will  not  prefer  the  one  to  the  other  on  the 
ground  of  priority  of  time,  until  it  finds  upon  an  examina- 
tion of  their  relative  merits  that  there  is  no  other  suffi- 
cient ground  of  preference  between  them,  or,  in  other 
words,  that  their  equities  are  in  all  respects  equal ;  and  if 
the  one  has  on  other  grounds  a  better  equity  than  the 
other,  priority  of  time  is  immaterial.  In  examining  into 
the  relative  merits  or  equifcies  of  two  parties  having  ad- 
verse equitable  interests,  the  points  to  which  the  court 
must  direct  its  attention  are  obviously  these  :  the  nature 
and  condition  of  their  respective  equitable  interests ;  the 
circumstances  and  manner  of  their  acquisition ;  and  the 
whole  conduct  of  each  party  with  respect  thereto ''  {a). 

But  no  preference  in  equity  arises  from  the  mere  form 
of  the  instrument  or  mode  by  which  the  estate  or  interest 
is  created.  "  A  better  equity  is  where  a  second  incum- 
brancer, without  notice,  takes  a  protection  against  a  sub- 
sequent incumbrancer,  which  the  prior  incumbrancer  has 
neglected  to  take ;  '*  as  by  giving  notice  to  the  trustee, 
where  such  notice  is  effectual  to  secure  the  priority  (6). 

A  mortgagee  who  negligently  omits  to  get  his  security  NeffUgenoeaa 
perfected  and  leaves  the  title  deeds  in  the  possession  of  ortidedUdsT 
the  mortgagor,  who  is  thereby  enabled  to  raise  another 
mortgage  upon  deposit  of  the  deeds,  loses  his  priority 
as  against  the  second  mortgagee. — "  Primd  facie  a  mort- 
gagee who  knowing  that  his  mortgagor  has  title  deeds, 
omitted  to  call  for  them  or  to  make  any  inquiry  on  the 

{a)    Per  Kindewley,  V.   C,  in  L  J.  C.  194  ^^' 

Biee  ▼.  lUee,  2  Drew.  78  ;  23  L.  J.  ifi)  Poster  ▼.  Biaeittone,  1  M.  & 

0.  291 ;  approved  in  Hunter   t.  £.  297  ;  S.  0.  nom.  Poster  r.  Cock' 

Walters^  L.  B.  11  Eq.  812  j  and  erell,  8  CI.  k  F.  456.    As  to  effect 

see  per  Giffard,  V.  0.,  in  Thorpe  ▼.  of  notice  given  to  the  trustee,  see 

Soldeworth,  L.  B.  7  Eq.  146 ;  38  poet,  p.  482. 
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subject^  must  be  considered  guilty  of  such  negligence  as 
to  make  him  responnble  for  the  frauds  he  thus  enabled 
his  mortgagor  to  commit''  {a). 
ETa^Hge&oe  in  So,  if  a  mortgagee  negligently  give  back  the  title  deeds 
MMiMi ofde^  to  the  mortgagor  for  any  purpose,  who  in  fraud  of  that 
purpose  raises  another  mortgage  upon  them,  the  original 
mortgagee  is  postponed.  Thus,  where  a  mortgagee 
allowed  the  mortgagor  to  have  possession  of  the  deeds 
upon  the  representation  that  he  wanted  them  to  complete 
a  sale,  and  never  applied  for  them  for  many  years,  during 
which  time  the  mortgagor  raised  money  upon  them,  the 
first  mortgagee  was  postponed  to  the  subsequent  charges 
(6) . — ^Where  a  mortgagee  allowed  the  mortgagor  to  have 
possession  of  the  deeds  for  the  purpose  of  raising  a  certain 
sum  in  priority  to  his  mortgage,  and  the  mortgagor 
raised  a  much  larger  sum,  it  was  held,  that  the  original 
mortgage  must  be  postponed  to  the  whole  amount  raised 
(c). — Where  the  mortgagee  gave  back  the  deeds  to  the 
mortgagor  to  enable  him  to  raise  a  second  mortgage,  and 
the  mortgagor  raised  a  mortgage  without  giving  notice 
of  the  prior  one,  it  was  held  that  the  original  mortgagee 
lost  his  priority  (cQ. 

The  mere  fact  of  the  deeds  getting  back  into  the  pos- 
session of  the  mortgagor,  unexplained,  is  not  alone  suffi- 
cient to  postpone  the  first  mortgagee ;  and  it  lies  upon  i;he 
second  mortgagee  to  prove  a  case  of  fraud  or  negligence 
against  him. — ^^  The  doctrine  at  last  is,  that  the  mere  cir- 


Poswwioii  of 
deeds  unex- 
plained. 


(a)  Per  Granworth,  L.  C,  in 
Colyer  t.  Pinch,  6  H.  L.  G.  905 ; 
26  L.  J.  G.  65 ;  Layard  ▼.  Maud^ 
L.  B.  4  Eq.  897 ;  86  L.  J.  G.  669. 

{b)  Waldron  t.  Sloper,  1  Drew. 
198 ;  see  DowU  ▼.  Sounder*,  2  H. 
&  M.  242 ;  84  L.  J.  G.  87,  where 
the  solicitor  of  the  mortgagee  re- 
turned the  deeds  to  the  mortgagor 
for  a  special  purpose  without  the 
consent  of  his  client,  and  was  held 
reaponsihle. 

(e)  Perry  Herriok  v.  AUwoody  2 
D.  &  J.21    27  L.  J.  0.121.    «If 


a  person  taking  a  legal  mortgage 
chooses  to  leare  the  deeds  with  the 
mortgagor,  not  through  negligence 
or  through  fraud,  hut  intentionallj 
to  enahle  him  to  raise  a  sum  of 
£15,000,  which  should  take  prece- 
dence, the  mortgagee  cannot  com- 
plain if  instead  of  £15,000  he  raises 
£50.000,  because  he  puts  it  in  his 
power  to  raise  any  sum  of  money  he 
pleases.*'  Per  Granworth,  L.  0^ 
lb. 

(<0  Briff^e  ▼.  /osMf,  L.  B.  10  Eq. 
92. 
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cumstance  of  parting  with  the  title  deeds,  unless  there  is 
fraud,  concealment,  or  some  such  purpose,  or  some 
concurrence  in  such  purpose,  or  that  gross  negligence 
that  amounts  to  evidence  of  a  fraudulent  intention,  is 
not  of  itself  a  sufficient  ground  to  postpone  the  first 
mortgagee"  {a). 

Where  a  mortgagee  advances  money  upon  the  deeds  of  TruBtingtore- 
an  estate,  honestly  trusting  to  the  representations  of  the  tothlTdeeds' ** 
mortgagor  that  all  the  deeds  are  deposited,  but  some  are 
in  fact  kept  back,  and  the  mortgagor  obtains  an  advance 
upon  them  from  another  person,  there  is  no  such  negligence 
in  the  first  mortgagee  as  to  deprive  him  of  priority  (b) . 

Where  a  trustee,  having  the  legal  custody  of  the  title  Truateedepoait. 
deeds  in  right  of  his  trust,  deposits  them,  in  breach  of  M-laeh  of  trast. 
trust,  as  security  for  an  advance  to  himself,  the  cestui  que 
trust,  if  not  guilty  of  any  negligence  in  the  matter,  as 
having  the  prior  equity,  is  preferred  (c) . — If  the  cestui  que 
trust  has  improperly  intrusted  the  trustee  with  the  deeds 
or  indicia  of  property  upon  which  the  latter  has  created 
the  charge,  he  would  be  postponed  {d). 

As  between  a  vendor  having  a  lien  for  unpaid  purchase  vendor  ngnixig 
money  and  a  mortgagee  from  the  purchaser,  the  vendor  ohiSFmoney"" 

(a)  Per  Eldon,  L.  C,  6  Ves.  190,  for  the  depositee."  Ter  Selbome, 
Evant  T,  JBicknell ;  Allen  y.  Knight,  L.  C,  in  Dixon  y.  Muckleatone,  L. 
6  Hare,  272  ;  16  L.  J.  C.  370  j  11  B.  8  Ch.  161 ;  42  L.  J.  C.  210; 
Jup.  527.                                              '   RoberU  v.  Croft,  2  D.  &  J.  1 ;  27 

(b)  *'  When  the  court  is  satisfied  L.  J.  C.  220 ;  Hunt  y.  Flmesy  2  D. 
of  the  good  faith  of  the  person  who  F.  &  J.  578 ;  80  L.  J.  G.  255  ;  Eat- 
his  got  a  prior  equitable  charge,  cliffe  y.  Barnard,  L.  B.  6  Gh.  652 ; 
and  is  satisfied  that  there  has  been  40  L.  J.  G.  147f  777,  where  the 
a  positive  statement,  honestly  be-  later  mortgagee  obtained  the  legal 
lieyed,  that  he  has  got  the  necessaiy  estate,  as  to  the  effect  of  which  see 
deeds,— then  he  is  not  bound   to  post,  p.  485. 

examine  the  deeds,  and  is  not  bound  (c)  Baillie  y.  McKevoan,  85  Beay. 

bj  constructiye  notice  of  their  actual  177  ;  Stachhotue  y.  Countess  Jersey, 

contents,  or  ofany  deficiencies  which  1  J.  &  H.  721;  SO  L.  J.  G.  421; 

by  examination  ne  might  haye  dis-  Netoton  y.  Neteton,  L.  R.  6  £q.  135; 

ooyeredin  them.  This  I  take  to  be  the  4  Gh.  143  ;  88  L.  J.  G.  145. 

law  eyen  in  cases  where  the  depositor  (d)  R.y,  Shropshire  Union  Co., 

of  the  deeds  is  himself  acting  in  the  L.  B.  8  Q.  B.  420;  42  L.  J.  Q. 

double  character  of  borrower  of  the  B.  198  ;  and  see  Mangles  y.  Dixon, 

depositee's  money  and  of  solicitor  1  Mac.  &  G-.  437 ;  3  H.  L.  G.  702. 

2i 
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who  had  executed  a  conveyance  acknowledging  the  pay- 
ment of  the  money  both  in  the  body  of  the  deed  and  by 
a  receipt  indorsed,  and  had  delivered  over  the  title  deeds, 
was  held  to  be  estopped  from  setting  up  his  lien  in 
priority  to  the  mortgagee,  who  had  lent  money  upon  a 
deposit  of  the  deeds  {a), — Signing  such  receipt  is  a  re- 
presentation that  the  money  has  been  paid  and  that  the 
purchaser  has  a  good  title  both  at  law  and  in  equity ;  and 
it  binds  the  person  signing  as  against  all  persons  takiug 
the  property  upon  the  faith  of  such  representation  (6). 

Priority  bj  If  the  subject  of  property  be  of  the  nature  of  personal 

totraitee.  ^jj^^^^ig^  which  pass  at  law  by  delivery  of  possession,  the 
priority  of  an  assignee  or  person  acquiring  an  equitable 
interest  depends  upon  giving  notice  of  his  interest  to  the 
trustee,  which  is  necessary  to  change  his  possession  to  that 
of  trustee  for  the  assignee ;  and  until  such  notice  be  given 
a  subsequent  assignee  for  value  without  notice  of  the  prior 
assignment  may  secure  priority  by  giving  notice  to  the 
trustee.  So  with  choses  in  action,  to  preserve  the  analogy 
with  chattels  in  possession,  the  same  doctrine  is  applied 
and  notice  is  necessary  to  perfect  the  assignment. — "  The 
act  of  giving  the  trustee  notice  is,  in  a  certain  degree, 
taking  possession  of  the  fund ;  it  is  going  as  far  to- 
wards equitable  possession  as  it  is  possible  to  go ;  for, 
after  notice  given,  the  trustee  of  the  fund  becomes  a 
trustee  for  the  assignee  who  has  given  him  notice''  (c). 


(a)  Bice  y.  Bice,  2  Brew.  73 ;  88 
L.  J.  C.  291 ;  White  v.  Wakefield, 
7  Sim.  401,  though  he  remained  in 
possession  as  tenant  to  the  pur- 
chaser. 

(b)  Biee  y.  Bice,  supra ;  Hunter 
y.  Walters,  L.  R.  11  Eq.  292 ;  7 
Ch.  7^;  41  L.  J.  0.  175.  As  to  a 
receipt  in  an  unusual  form  or  place, 
see  Kennedy  y.  Green,  8  M.  &  £. 
699 ;  and  Bee  pott,  p.  496. 

(c)  Per  Ljndhurst,  L.  C,  in 
Loveridge  y.  Cooper,  8  Buss.  68 ; 
Dearie  y.  Hall,  8  Kuss.  1 1  see  the 


notes  to  ByaU  y.  BowUt,  2  W.  &  T. 
L.  O.  722 ;  Bridge  y.  Beadau,  L.  B. 
8  Eq.  664 ;  86  L.  J.  G.  651.— Notice 
is  also  necessary  to  secure  priority 
against  the  claim  of  a  trustee  in 
bankruptcy  to  all  goods  and  chattels 
in  the  order  and  disposition  of  the 
bankrupt  But  the  Bankruptcy 
Act,  1869,  has  excepted  things  in 
action  other  than  trade  debts. 
BjfoU  y.  Bowlee,  2  W.  &  T.  L.  C. 
670 ;  see  Ex,  p.  Union  Bank  of 
Mancheeter,  L.  B.  12  Eq.  854 ;  £x. 
p.  Hemp,  L.  B.  9  Oh.  888.— The 
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Accordingly  upon  an  assignment  of  an  interest  in  the  Notice  required 
proceeds  of  real  estate  under  trust  for  sale  and  conversion^  ofmoneySurgld 
or  in  a  charge  to  be  raised  by  sale  or  mortgage,  being  of  ^^^^  **  " 
the  nature  of  a  personal  chattel,  the  assignee  must  give 
notice   to  the  trustee  to  secure  his  priority  over  other 
claims  (a). 

But  equitable  estates  and  interests  in  the  land  cor- Notioenotre. 
responding  to  legal  estates,  though  the  legal  estate  be  abieeatatea^ 
vested  in  a  trustee,  follow  the  analogy  of  legal  estates ;  *° 
and  their  priority  is  independent  of  notice  to  the  trustee 
and'  is  subject  to  the  general  rule  of  priority  of  acquisi- 
tion.—^" At  law  the  rule  clearly  is  that  different  convey- 
ances of  the  same  tenement  take  effect  according  to  their 
priority  in  time.  If  a  man  seised  in  fee  first  grants 
one  term  of  years  and  then  another  term,  the  second  termor 
cannot  enter  till  the  first  term  has  ceased  by  effusion  of 
time,  surrender  or  otherwise.  So,  if  freehold  interests 
are  carved  out  of  the  fee  by  different  conveyances,  the 
estate  of  the  second  grantee  cannot  take  effect  in  posses- 
sion till  the  estate  of  the  first  has  in  some  manner  ceased. 
— Equity  follows  the  law ;  and  where  the  legal  estate  is 
outstanding  conveyances  of  the  equitable  interest  are 
construed  and  treated,  in  a  court  of  equity,  in  the  same 
manner  as  conveyances  of  the  legal  estate  are  con- 
strued and  treated  at  law ''  {h). 

Thus,  with  the  equity  of  redemption  of  a  legal  mort-  No  priority  by 

.      .  .  .  ....     notice  to  legal 

gage,  as  between  successive  mortgagees,  no  priority  is  mortgagee. 


trustee  in  bankraptoy  miut  also  give 
notice  in  order  to  preserye  his 
priority  against  a  subsequent  pur- 
chaser for  yalue  without  notice  of 
the  bankrupt^.  Stuart  y.  Cock- 
erell,  L.  B.  8  Eq.  607  j  89  L.  J.  O. 
127 ;  re  London  and  Provincial 
Telegraph  Co,,  L.  B.  9  Eq.  633  ;  39 
L.  J.  0.  419  i  &ee  Sx  p.  Caldwell, 
L.  B.  18  Eq.  188.— By  the  Supreme 
Court  of  Judicature  Act,  1873,  36 
&  37  Vict.  c.  66,  s.  25  (6),  an  assign- 
ment in  writing,  with  notice  in 
mriting,  of  any  debt  or  legal  chose 


in  action  is  made  effectual  in  law  to 
transfer  the  legal  right  and  all  the 
legal  remedies  for  the  same. 

(a)  Foeter  y.  BlacJcttone,  1  M.  & 
K.  297  ;  S.  C.  nom.  Foster  y.  Cock- 
er ell, ^  01.  &  F.  456;  see  Wilmoi 
y.  JHke,  5  Hare,  14 ;  Lee  y.  Bouh 
lett,  2  K.  &  J.  531 ;  Hughes*  Truite, 
2  H.  &  M.  89  ;  83  L.  J.  C.  725. 

(6)  Per  ShadwcU,  V.  C,  8  Sim. 
642,  Jonee  y.  Jonet)  and  see  the 
cases  there  cited.  See  per  Lang- 
dale,  M.  B.,  5  Hare,  20,  in  WUmot 
▼.  Fike, 

2i2 
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acquired  by  a  notice  given  to  the  first  mortgagee  of  the 
legal  estate ;  but  they  are  entitled  in  order  of  time,  not- 
withstanding such  notice  given  (a). — The  same  rule 
applies  to  a  leasehold  estate  and  to  other  chattel  interests 
in  land  {b). 


Notioe  npon 
change  o: 
trasteea. 


r 


Upon  a  change  of  trustees,  it  is  not  the  duty  of  the 
new  trustees,  nor  is  it  the  practice  of  the  court,  to  inquire 
respecting  notices  given  to  the  old  trustees,  nor  are  the 
new  trustees  affected  by  such  notices  (c) .  Notice  to  one 
of  joint  trustees  is  sufficient ;  but  upon  his  death  it  does 
not  survive  with  the  property  to  the  others  (ci).^  And 
notice  to  one  of  the  trustees  is  sufficient,  although  he  be 
at  tho'same  time  interested  in  the  property,  and  might 
by  concealing  the  notice  make  a  subsequent  assign- 
ment {e). 


(a)  See  ante,  p.  801.  Jones  t. 
Jones,  8  Sim.  638  ;  fTUmot  y.  Pike, 
5  Hare,  14 ;  see  Peacock  y.  Burt,  4 
L.  J.  0.  78,  also  reported  in  Coote 
on  Mortgagee,  App. 

(b)  WiUthire  y.  "Rabbits,  U  Sim. 

76. 

(c)  Phipps  T.  Lofoegrove,  L.  B.  16 
Bq.  80 ;  42  L.  J.  G.  892. 

(cQ  JftfiuT  y.  BeU,  1  Hare,  78. 


'*  Notioe  to  one  trustee  is  snfficieot 
because  a  subsequent  iocombrancer 
or  assignee  would  be  under  obli- 
gation to  inquire  of  eyeiy  one  of 
the  trustees."  Per  Westbniy,  L.  C, 
in  IFiUesY.  QreenhiU,  81  L.  J.  C. 
1.  See  ^nth  y.  SmiOi,  2  C.  &  If . 
281. 
(e)  WiUes  y.  GreenkiU,  supra. 
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§  3.  Protection  of  the  Legal  Estate. 

Protection   of    the   legal    estate    against   prior  claims. 

The  Vendor  and  Purchaser  Act,  1874^  disallowing  protection. 

Protection  of  the  legal  estate  to  a  purchaser  for  yalne  with- 
out notice. 

Purchaser  without  notice  obtaining  legal  estate  after  notice — 
from  a  prior  mortgagee — from  a  trustee. 

Purchaser  with  notice  from  purchaser  without  notice — Pur- 
.  chaser  without  notice  from  purchaser  with  notice— repur- 
chase by  trustee. 

Prior  claims  paramount  to  vendor — claim  to  set  aside  or  cor- 
rect the  legal  title. 

Purchaser  haying  legal  estate  entitled  to  concurrent  equitable 
remedies — ^not  entitled  to  auxiliary  equitable  remedies  in 
aid  of  legal  title. 

Plea  of  purchase  for  value  without  notice  applies  only  to  the 
jurisdiction  of  equity  over  legal  rights— not  between  merely 
equitable  claims. 

Assignee  of  equitable  interest  takes  it  subject  to  equities  without 
notice. 


The  doctrine  has  hitherto  prevailed  in  Courts  of  Equity,  Protection  of  the 

legal  ei 
against 
cuims. 


that  a  purchaser  of  an  estate  or  interest  in  land^  being  !^^?^r 


invested  with  the  legal  estate  or  having  obtained  the 
title  deeds  or  any  other  legal  advantage,  cannot  be  de- 
prived of  such  legal  estate  or  advantage  at  the  suit  of  a 
merely  prior  and  not  on  other  grounds  superior  equitable 
claimant.  According  to  this  doctrine,  priority  of  acquisition 
is  not  allowed  to  prevail  against  the  legal  title,  unless 
some  further  grounds  of  preference  can  be  shown. 

This  doctrine  is  now  restricted  by  the  following  enact-  protection  die- 
ment,  sect.  7  of  "the  Vendor  and  Purchaser  Act,  1874,^'  SSut?.*^ 
37   &  38   Vict.  c.  78: — ''After  the  commencement  of 
this  Act,   no  priority   or  protection  shall    be   given  or 
allowed  to  any  estate,  right,  or  interest  in  land  by  reason 
of  such  estate,  right,  or  interest  being  protected  by  or 
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tacked  to  any  legal  or  other  estate  or  interest  in  such 
land ;  and  full  effect  shall  be  given  in  every  court  to  this 
provision,  although  the  person  claiming  such  priority  or 
protection  as  aforesaid  shall  claim  as  a  purchaser  for 
valuable  consideration  and  without  notice :  provided 
always,  that  this  section  shall  not  take  away  from  any 
estate^  right,  title,  or  interest  any  priority  or  protection 
which  but  for  this  section  would  have  been  given  or 
allowed  thereto  as  against  any  estate  or  interest  existing 
before  the  commencement  of  this  Act.*' 

Froteotion  of         As  to  ostatcs  and  interests  which  are  excepted  in  the 
to  apoKhLser    proviso,  OT  which  othorwiso  do  not  come  within  the  opera- 

forTftlue  without     .  --        ijii  i  •»,*,•  t»  ••!• 

notice.  -  tiou  pi  the  Act,  though  priority  m  time  of  acqmsition  gives 

a  prior  equity  against  a  subsequent  purely  equitable 
claimant,  a  prior  claimant  will  not  be  aided  in  equity  in 
obtaining  the  legal  estate  from  a  subsequent  claimant  who 
has  paid  a  valuable  consideration  without  notice  of  the 
prior  claim ;  and  to  a  bill  for  that  purpose  the  defendant 
may  plead  the  defence  of  a  purchase  for  value  without 
notice. — *^  In  the  case  of  a  purchaser  for  valuable  con- 
sideration, without  notice,  obtaining  upon  the  occasion 
of  his  purchase  and  by  means  of  his  purchase  deed  some 
legal  estate,  some  legal  right,  some  legal  advantage,  such 
a  purchaser's  plea  of  a  purchase  for  valuable  considera- 
tion without  notice  is  an  absolute,  unqualified,  un- 
answerable defence,  and  an  unanswerable  plea  to  the 
jurisdiction  of  the  court.  When  once  he  has  satisfied  the 
terms  of  the  plea  of  purchase  for  valuable  consideration 
without  notice,  this  court  has  no  jurisdiction  whatever 
to  do  anything  more  than  to  let  him  depart  in  posses- 
sion of  that  legal  estate,  that  legal  right,  that  legal 
advantage  which  he  has  obtained,  whatever  it  may 
be''  {a). 

(a)  Per  JameSi  L.  J.,  in  PUeher  ▼.  40  L.  J.  C.  678,  where  the  doctrine 

HawliM,  L.  B.  7  Ch.  268 ;  41  L.  J.  was  extended  to  a  legal  reyeraion. 

G.  485.   See  anie,p,  144  ;  re  Rueeell  Marriage  is  eqairalent  to  ralue  for 

JESood  Purchate^  L.  R.  12  £q.  78 ;  the    purpoee  of  this  doctrine,   aee 
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This  defence  may  also  be  maintained  in  some  cases  parebMerwith. 

-  .  .  .  ^  oot  notice  ob« 

where  a  purchaser  for  value  without  notice  at  the  time  of  uming  legia 

-  .  estate  after 

his  purchase^  has  got  in  the  legal  estate  after  notice  of  notice. 


the  prior  claim : — as  in  the  case  of  a  third  mortgagee 
without  notice  of  a  second  mortgage^  after  discovery  of  it, 
having  procured  a  transfer  from  the  first  mortgagee,  he 
may  then  hold  the  legal  estate  against  the  second  mort- 
gagee until  he  be  paid  in  full  {a). 

But  he  cannot  maintain  this  defence  where  he  has  obtaining  legal 
taken  the  legal  estate  from  a  trustee  for  the  prior  claim-  teei 
ant,  after  notice  of  the  trust ;  for  by  taking  a  convey- 
ance with  notice  of  the  trust  he  becomes  affected  '.yith 
the  same  trust  and  will  not  be  allowed  to  retain  the  legal 
estate  against  it  (6).  And  it  seems  doubtful  whether  it 
be  available  for  protection  in  any  case,  to  obtain  the  legal 
estate  from  a  trustee  subsequently  to  the  purchase  (c). 


DUksM  V.  Broadtnead,  2  D.  F.  &  J. 
566;  30  L.  J.  C.  268 ;  Maxfield  y. 
BttWon,  L.  R.  17  Eq.  15  ;  43  L.  J. 
G.  46 ;  and  it  extends  to  all  the  in- 
terests  under  a  marriage  settlement 
coming  within  the  consideration 
of  the  marriajze,  as  those  of  the  hus- 
band and  wire  and  children.  Nairn 
▼.  Prowse,  6  Ves.  762. 

(a)  ^ee  potty  p.  609  ;  JBlacitDOod 
T.  London  Chartered  JBcmk  of  Aue- 
traUa^h.  B.  5P.  C.89;  43  L.  J.P. 
G.  25,  where  it  was  said  in  the 
judgment,  delivered  by  Selbome,  L. 
G., — "There  is  nothing  more  familiar 
than  the  doctrine  of  equity  that  a 
man  who  has  bond  flde^  paid  money 
without  notice  of  any  other  title, 
though  at  the  time  of  the  payment 
he,  as  purchaser,  gets  nothing  but  an 
equitable  title,  may  afterwards  get 
in  a  legal  title  if  he  can,  and  may 
hold  it ;  though  during  the  interval 
between  the  payment  and  the  getting 
in  the  legal  title  he  may  have  had 
notice  of  some  prior  dealing  incon- 
sistent with  the  good  faith  of  the 
.  dealinff  with  himself."  In  that  case 
the  title  got  in  was  a  lease  from  the 
Grown  to  which  the  vendor  was 
entitled,  and   the   Grown  was  not 


affected  by  the  prior  dealings  of  the 
vendor. 

(6)  Lewin,  667 ;  Saundere  v.  2>e- 
heto,  2  Yem.  271 ;  Allen  v.  Knight, 
5  Hare,  272  ;  16  L.  J.  C.  370 ;  11 
Jur.  627 ;  Mumford  v.  Stohwaster, 
48  L.  J.  G.  694.    See  ante,  p.  146. 

(e)  According  to  Jessel,  M.  B., 
"  There  is  no  doubt  that  you  can- 
not gain  priority  by  obtaining  the 
legal  estate  from  a  trustee  who  com- 
mits a  breach  of  trust  in  transfer- 
ring it  to  you."  Maxfield  v.  Burton, 
L.  B.  17  Eq.  17  J  43  L.  J.  G.  46  j 
see  Mwnford  v.  Stohvoateer,  supra. 
Bomilly,  M.  B.,  has  laid  down  that 
"  if  the  owner  in  fee  simple,  having 
the  legal  estate,  creates  an  equit* 
able  charge  in  favour  of  A.,  and 
afterwards  a  second  equitable  charge 
in  favour  of  B.,  and  then  a  thiid 
equitable  charge  in  favour  of  G.,  he 
cannot  alter  these  equities  by  trans- 
ferring the  legal  estate  to  any  one 
of  them."  Sharpies  v.  Adams,  82 
Beav.  213;  11  W.  B.  460;  and 
see  per  James,  L.  J.,  in  Filcher  v. 
Rawlins,  L.  B.  7  Gh.  268;  41  L.  J. 
G.  489  ;  Burt  v.  Trueman,  29  L.  J 
C.  902. 
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Mortgagee  not  a 
trustee  for  Bub- 
Be(^aent 
claimant. 


It  may  be  observed  that  a  legal  mortgagee  is  not  a 
trustee  for  any  ulterior  claimants^  although  he  may  have 
notice  of  them ;  he  holds  the  estate  in  his  own  right  until 
he  be  paid  oflF,  and  may  transfer  it  to  whom  he  will, 
subject  only  to  the  equity  of  redemption,  and  his  trans- 
ferree  holds  it  equally  unfettered  with  trusts  (a) .  But 
the  transferree  of  a  mortgage  debt,  without  the  concur- 
rence of  the  mortgagor,  is  in  no  better  position  than  the 
mortgagee  in  respect  of  the  debt  transferred ;  and  if  that 
debt  be  invalid,  he  obtains  no  charge  upon  the  land,  though 
he  gave  a  valuable  consideration  and  had  no  notice  of  the 
invalidity  {b). 


Fnrohaaer  with 
notice  from  pnr- 
chaser  withoat 
notice. 


Porohaaer  with- 
out notice  from 
parchaser  with 
notice. 


BeporohaMby 
tnutee. 


The  plea  of  purchaser  for  value  without  notice  in  re- 
spect of  the  legal  estate  is  available  to  all  purchasers  or 
claimants  under  such  purchaser;  they  may  rely  upon  the 
position  of  the  vendor  at  the  time  of  his  purchase,  though 
they  took  after  notice  to  him  or  to.  themselves. — It  is 
also  available  to  a  subpurchaser  for  value  without  notice, 
although  his  vendor  was  affected  with  notice  originally 
(c). — But  if  the  trustee  who  has  conveyed  the  land  to  a 
purchaser  for  value  without  notice,  himself  repurchase 
the  land,  though  for  a  valuable  consideration,  he  cannot 
rely  upon  the  title  of  his  vendor;  but  the  land  in  his 
hands  will  be  again  charged  with  the  trust  {d). 


Prior  daimB 
paramonnt  to 
title  of  vendor. 


The  protection  of  the  legal  estate  to  a  purchaser  for 
value  without  notice  is  available  not  only  against  claims 
under  the  same  vendor,  but  also  against  claims  paramount 
to  his  title,  as  where  the  vendor,  as  to  the  equitable  title, 
was  in  possession  under  a  forged  will  {e). — In  a  case 


(a)  See  ante^  p.  296;  pott,  p. 
610  ;  iee  per  Wood,  V.  C,  in  Baiet 
v.  Johfuon,  John,  804 ;  28  L.  J.  C. 
509. 

(b)  Burt  y.  Trueman,  29  L.  J.  0. 
902;  Parker  v.  Clarke,  30  Beav. 
54;  Vorleyv.  Cooke,  1  Giff.  230; 
27  L.  J.  0. 185. 


(c)  Lowther  y.  Carlton,  2  Aik. 
242 ;  Harrison  v.  Forth,  Preo.  Ch. 
51 ;  per  Eidon,  L.  0.,  IfeQueen  ▼. 
Farquhar,  11  Ves.  478. 

(d)  See  ante,  p.  144 ;  Lewin  on 
TriutB,  558,  4th  ed. 

(«)  Jones  y.  PowUs,  3  M*  &  K. 
581. 
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where  the  vendor  was  in  possession  as  beneficial  devisee 
under  a  supposed  will,  but  was  in  fact  devisee  in  trust 
under  the  real  will,  the  purchaser  was  held  bound  by  the 
trusts  (a).  But  this  case  was  disapproved  of  by  a  court 
of  appeal  in  a  recent  case  in  which  it  was  held  that  a 
purchaser  for  value  without  notice  might  rely  upon  deeds 
to  prove  his  legal  title,  which  had  been  concealed  from 
him,  though  the  deeds  disclosed  trusts  in  favour  of  a 
prior  claimant  (6). 

So,  a  suit  to  set  aside  or  correct  a  deed  for  fraud  or  oiaim  to  set 
mistake,  under  which  the  defendant  derives  a  legal  title,  the  legal  title. 
may  be  met  by  the  plea  that  he  is  a  purchaser  for  value 
without  notice  (c). 

A  purchaser  or  mort&facree  who  has  obtained  the  le<?al  PorchMer  hav- 

.  .  .  ...  ing  legal  title  ia 

title    without   notice    and    without    complicity    in    any  entiUed  to  oon- 

,  .  corrent  equitable 

fraud  is  entitled  to  exercise  all  his  legal  rights  and  nmediee. 
remedies  against  other  purchasers  or  incumbrancers 
for  value  without  notice,  without  restraint  in  equity, 
and  is  further  entitled  to  all  the  ordinary  equitable 
remedies  which  under  the  concurrent  jurisdiction  of 
courts  of  equity  are  incident  to  the  legal  estate. — The 
law  has  been  stated  thus  :  '^  If  the  suit  be  for  the  enforce- 
ment of  a  legal  claim  or  the  establishment  of  a  legal 
right,  then,  although  this  court  may  have  jurisdiction  in 
the  matter,  it  will  not  interfere  against  a  purchaser  for 
valuable  consideration  without  notice,  but  leave  the  parties 
to  law ;  if,  on  the  other  hand,  the  legal  title  is  perfectly 
clear,  and  attached  to  that  legal  title  there  is  an  equit- 
able remedy,  or  an  equitable  right,  which  can  only  be  en- 
forced in  this  court,  I  have  not  found  any  case  where  this 


(a)  Carter  ▼.  Carter ^  8  £.  &  J.  see  Heath  y.  Crealock,  L.  B.  18  Eq. 

617 ;  27  li.  J.  C.  74.  215 ;  43  L.  J.  C.  169,  where  the 

(6)   Filcher  t.  Rawlins^  L.  B.  7  purchaser's  legal  title  was  only  by 

Ch.  259 ;  41  L.  J.  C.  74 ;  and  see  estoppel    against   his   vendor,  and 

pott,  p.  496.  was  held  not  to  be  a  defence  against 

(c)  Per  Westbnry,  L.  C,  in  Philr  a  claim  to  set  aside  a  conrejance 

lipe  ?.  FhiUipe,  81  L.  J.  C.  326  ;  which  would  have  fed  the  estoppel. 
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court  will  ref  ase  to  enforce  the  equitable  remedy  which  is 
incident  to  the  legal  right ''  {a). 

Accordingly,  a  legal  mortgagee  may  foreclose  against 
a  purchaser  or  incambrancer  for  yalne  without  notice ;  for 
he  is  thereby  only  standing  upon  his  legal  title  and  exer- 
cising his  right  to  call  upon  the  adverse  claimant  to 
redeem  (6). 
Notentitiadto        But  a  court  of  equity  will  not  exercise  its  auxiliary 
able  remeSea  in  jurisdiction  in  aid  of  a  legal  title  against  a  purchaser  for 
utie.  value  without  notice^  so  as  to  deprive  him  of  any  legal 

defence  or  advantage  which  he  may  possess. — '^  Where 
an  application  is  made  to  the  auxiliary  jurisdiction  of  the 
Court  by  the  possessor  of  a  legal  title^  as  by  an  heir  at 
law,  which  was  the  case  of  Basset  v.  Nosujorthy,  or  by  a 
tenant  for  life  for  the  delivery  of  title  deeds^  which  was 
the  case  of  Walwyn  v.  Lee^  and  the  defendant  pleads  he 
is  a  hona-jide  purchaser  for  valuable  consideration  with- 
out notice,  the  defence  is  good,  and  the  reason  given  is^ 
that  as  against  a  purchaser  for  valuable  consideration 
without  notice,  the  Court  gives  no  assistance,  that  is,  no 
assistance  to  the  legal  title ''  (c). 
cuim  to  title  ThuB,  to  a  bill  for  discovery  and  specific  delivery  of 

obaaerforTaiae  title  doeds,  the  plea  that  the  defendant  is  a  purchaser  for 
value  without  notice  is  a  good  defence  (d). — ^And  ac* 
cordingly,  a  legal  mortgagee  claiming  foreclosure,  as 
against  a  purchaser  for  value  without  notice  who  was  in 
possession  of  the  title  deeds,  was  held,  though  entitled  to 
foreclosure,  not  to  be  entitled  to  an  order  for  the  delivery 
up  of  the  deeds  (e). — But  where  in  a  foreclosure  suit  under 


(fl)  Per  Romilly,  M.  R.,  in  Colyer 
V.  Pinch,  19  Beay.  500 ;  S.  C.  6  H. 
L.  0.  905 ;  26  L.  J.  G.  65.  See 
Heath  v.  Crealoek,  L.  B.  18  £q. 
^15 ;  48  L.  J.  C.  169,  where  the 
cases  are  collected  and  commented 
on  by  Bacon,  V.  C. ;  Baicliffe  t. 
Barnard,  L.  B.  6  Gh.  652 ;  40  L. 
J.  C.  147,  777. 

(6)  Colyer  y.  Pineh^  Heath  y. 
Crealock,  supra. 


(c)  Per  Westbury,  L.  C.,  in  PhU- 
Ups  y.  PhiUips,  31  L.  J.  G.  826. 
See  RatoUffe  y.  Barnard^  supra. 

(cQ  Basset  y.  Nonoorthv,  Gaa.  t. 
Finch,  102  $  2  W.  &  T-.  t.  0.  1 ; 
Walwyn  y.  Lee,  9  Yes.  24 ;  Joye0 
y.  Be  Moleyne,  2  J.  &  L.  274. 

(e)  Head  y.  Egerton,  3  P.  Wins. 
280 ;  Hunt  r.  Elmee,  2  D.  F.  &  J. 
678  ;  80  L.  J.  G.  255. 
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like  circumstances  a  sale  was  ordered^  it  was  further 
ordered,  that  for  the  purpose  of  the  sale  the  deeds  must  be 
produced,  and  that  they  should  be  delivered  over  to  whom- 
soever should  become  the  purchaser  under  the  sale  {a) . 

The  above  doctrines  are  founded  on  the  principle  that,  pieaof  purohMe 
as  between  parties  havin&r  lesal  rights,  a  court  of  equity  only  to  the  jons- 

-  ^  .       .  ?  n  1  ..1        ,  diction  of  equity 

will  not  mterfere  against  a  purchaser  for  value  without  oTeriegdnghtg. 

notice ;  it  will  neither  deprive  him  of  the  legal  title  nor 

aid  the  legal  title  against  him  {p).     But  the  principle  has  Not  between 

no  application  to  purely  equitable  claims,  where  the  legal  poreiy  equiuue. 

estate  is  outstanding,  and  the  beneficial  interest  is  claimed 

by  several  adverse  but  equally  innocent  purchasers  for 

value  without  notice ;  the  court  may  then  be  called  upon 

to  declare  the  right  to  the  estate  in  question.     In  such 

cases  the  court  necessarily  makes  a  decree  against  some 

one  or  more  purchasers  for  value ;  and  such  a  decree  will 

further  regulate  the  disposition  of  the  legal  estate  and 

the  possession  of  the  title  deeds,  if  necessary  to  complete 

and  enforce  the  equitable  title  (c). 

The  purchaser  of  a  purely  equitable  interest  primd  fade  Assignee  of 
takes  it  subject  to  all  the  equities  chargeable  against  his  Skes  it  sabject 
vendor  in  respect  of  it,  though  he  gave  a  valuable  con-  ontnotioe. 
sideration  and  had  no  notice.     So  far  as  depends  upon 
his  purchase,  and  independently  of  the  conduct  of  adverse 
claimants,  he  can  take  no  better  title  than  his  vendor  {d). 
Thus,  if  an  equitable  mortgagee,  affected  with  notice  of  a 
prior  charge,  transfer  it  to  another  without  notice,  his 
assignee  is  equally  bound  by  the  prior  charge  (e).     So  if 
he  have  obtained  the  mortgage  by  a  fraud  entitling  the 
mortgagor  to  have  it  set  aside,  his  assignee  though  with- 

(a)  Thorpe  ▼.  Holdsworth,  L.  B.  (b)  See  ante,  p.  490,  n  (a). 

7  Eq.  139 ;  88  L.  J.  C.  194 ;  fol-  (c)  Newton  v.  Newton,  L.  B.  4 

lowed  in  Heath  r.  Creahek,  43  L.  Ch.  148 ;  88  L.  J.  C.  146. 

J.  C.  169  ;    L.  B.  18  £q.  215  ;  bat  (<0  See  ante,  p.  478  j  Lewin  on 

Bee  Heath  y.  Orealoct,  on  appeal,  Trusts,  453,  4th  ed. 

"Weekly  Notes,  1874,  p.  188.  («)  Ford  v.  VhUe,  16  Beav.  120. 
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out  notice  takes  it  subject  to  the  equitable  relief  against 

the  fraud  (a). 
Prioritf  under        The  priority  of  all  claims  arising  since  the  enactment 
PurofaaaerAot,   abovo   mentioned   of  the   Vendor  and   Purchaser  A.ct. 

1874,  , 

1874^  so  far  as  the  operation  of  that  Act  may  extend, 
will  be  determined  upon  purely  equitable  considerations, 
without  allowing  any  priority  or  protection  to  any  legal 
estate  or  interest;  and  the  legal  title  will  in  all  such 
cases  follow  the  priority  in  equity  (6). 


§  4.    The  Doctrines  op  Notice. 

Notice  of  prior  claim — notice  before  payment — before  convey- 
ance. 

Actual  and  constractiTe  notice — duty  of  inquiiy. 

Notice  of  deeds  belonging  to  the  title  and  their  contents — trust- 
ing to  representations  as  to  the  deeds — ^notice  of  possession 
of  deeds  by  banker  or  solicitor— deeds  suppressed  by  fraud 
or  accident — informality  or  defect  in  deeds. 

Constructiye  notice  from  tke  possession  of  the  land — rights  and 
equities  of  tenant  in  possession. 

Notice  to  solicitor  or  agent — solicitor  also  solicitor  of  vendor  — 
fraud  of  solicitor. 

Lis  pendens  affects  purchaser  as  to  rights  in  question — must  be 
registered. 

Crown  debts — do  not  affect  purchaser  unless  writ  issued  and 
registered. 

Judgments — statute  taking  away  their  effect  upon  land  until 
execution — as  to  interests  not  capable  of  delivery  in  execu- 
tion— purchaser  with  notice  of  registered  judgmentr— judg- 
ment operates  only  upon  beneficial  interest  of  debtor. 

Registration  in  Middlesex  and  Yorkshire — notice  prevails  not- 
withstanding registration — registration  under  25  &  26  Yiot. 
c.  63. 

N^  of  prior  A  purchaser  or  incumbrancer  acquiring  any  estate  or 
interest  after  notice  of  a  prior  claim  acquires  such  in- 
terest only  as  he  knows  his  vendor  can  justly  dispose  of. 

(a)  Cockell  v.  Taylor,  15  Beav.      cited  ante^  p.  488  (h). 
103 ;  21  L.  J.  C.  545.   See  the  cases  {b)  See  ante,  p.  485. 
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He  cannot,  therefore,  claim  any  priority  or  protection  by 
reason  of  holding  any  legal  estate  or  advantage ;  but  in 
respect  of  such  legal  estate  he  will  be  in  the  position  of 
a  trustee  for  the  prior  claimant  of  whose  rights  he  had 
notice  (a). — ^Also  any  question  of  fraud  or  negligence  on 
the  part  of  the  prior  claimant  relatively  to  himself,  as  a 
ground  of  priority,  would,  in  general,  be  excluded  by  the 
fact  of  his  knowledge  of  tire  prior  claim  (6). 

It  becomes  important,  therefore,  on  the  above  grounds 
to  consider  the  doctrines  of  notice  as  aflTecting  priority  in 
equity ;  but  it  may  be  observed  that  since  the  passing  of 
the  above  mentioned  enactment  of  the  Vendor  and  Pur- 
chaser Act,  1874,  which  disallows  the  priority  and  pro- 
tection before  attributed  to  the  legal  estate  in  a  pur- 
chaser for  value  without  notice,  the  doctrines  of  notice 
have  a  correspondingly  diminished  application  (c). 

Though  a  purchaser  or  incumbrancer  have  no  notice  at  Notice  befora 
the  time  of  contracting  for  the  purchase  or  charge,  yet  if  p*^™"*  • 
he  receive  notice  before  payment  of  the  purchase  money 
or  consideration,  notwithstanding  he  have  given  security 
for  it,  he  will  take   the  property  subject  to  the  prior 
claim  {d). — And  though  he  have  paid  the  purchase  money  Baf on  oonTej. 
without  notice,  if  he  receive  notice  before  taking  the  *"^' 
conveyance,  he  will  be  entitled  to  no  protection  or  pre- 
ference from  the  legal  estate  (e). 

Notice  may  be  actual  as  a  matter  of  fact ;  or  construe-  AotoAi  and  oon- 

..  ill*  i*i**  I     t    A-  1  stmetlTe  notice. 

tive,  that  18,  which  is  imputed  to  a  person  by  presump* 
tion  or  rule  of  law. 

A  purchaser  is  taken  to  know  all  matters  concerning  Dnty  of  inquiry, 
which  he   was  bound  generally,  or   under   the   special 
circumstances,  to  inquire,  and  by  inquiry  would  have 
obtained  the  knowledge  imputed  to  him. — ^But  a  pur- 
fa)  See  aii^tf,  pp.  145,  486.  807;    Hardingham  ▼.   NieholU,  8 
[b)  See  ants,  p.  4/19.  Atk.  804. 

e)  See  ante,  p.  486.  (e)   Wigg  y.  Wigg,  1   Atk.  384. 

iQ  TonrvilU  y.  NaUh,  8  P.  Wins.      See  ante,  p.  487. 


ConttniotlTe 
notice. 
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chaser  is  not  affected  with  notice^  if  he  honestly  and 
without  negligence  trusts  to  representations  made  to  him 
respecting  the  matter^  either  in  answer  to  proper  in- 
quiries, or  which  prevent  or  dispense  with  his  making  the 
proper  inquiries  (a). 

It  has  been  asserted  judicially  "  that  the  cases  in  which 
constructive  notice  has  been  established  resolve  them- 
Fromnotioe<^  sclvcs  into  two  classcs  : — First,  cases  in  which  the  party 
inquiij.^  charged  has  had  actual  notice  that  the  property  was  in 
fact  incumbered  or  in  some  way  affected^  and  the  court 
has  thereupon  bound  him  with  constructive  notice  of 
facts  and  instruments^  to  a  knowledge  of  which  he  would 
have  been  led  by  an  inquiry  after  the  incumbrance  or 
other  circumstance  affecting  the  property  of  which  he 
Abstaining  f^m  had  actual  uotico ;  and  secondly^  cases  in  which  ilie  court 
m^^u>.Toid  ^  ^^^  satisfied  from  the  evidence  before  it,  that  the 
party  charged  had  designedly  abstained  from  inquiry  for 
the  very  purpose  of  avoiding  notice. — The  proposition 
of  law  upon  which  the  former  class  of  cases  proceeds  is 
not  that  the  party  charged  had  notice  of  a  fact  or  instru- 
ment^  which  related  to  the  subject  in  dispute  without  his 
knowing  that  such  was  the  case,  but  that  he  had  actual 
notice  that  it  did  so  relate.  The  proposition  of  law  upon 
which  the  second  class  of  cases  proceeds  is,  not  that  the 
party  charged  had  incautiously  neglected  to  make  in- 
quiiaes,  but  that  he  had  designedly  abstained  from  such 
inquiries  for  the  purpose  of  avoiding  knowledge"  (6). 

KotiMofdMdt       A  purchaser  is  presumed  in  law  to  investigate  the 

tenu.         '     title  and  to  inquire  respecting  all  deeds  and  instruments 

forming  part  of  the  title^  and  all  deeds  recited  or  referred 

to  therein ;  also  respecting  all  deeds  apparently  wanting 


(a)  Dixon  y.  MuehUHon^  L.  B. 

8  CK.  161 ;  42  L.  J.  O.  210 ;  Ro- 
berU  T.  Orofly  2  D.  &  J.  1 ;  27  L. 
J.  C.  220 ;  aee  onto,  p.  481  ;  and 
see  the  notes  to  Le  Neve  ▼.  Le  Neve, 

9  W,  4  T.  L.  C.  48,  Sra  eel. 


(b)  Per  Wigram,  V.  C,  in  Jonee 
T.  Smith,  1  Hare,  55 ;  S.  G.  1  Ph. 
244 ;  further  explained  by  Wigram, 
v.  C,  in  Weei  y.  MeitL  2  Haro, 
267. 
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in  the  title  ;  and  if  he  neglect  to  inquire  he  is  presamed 
to  have  notice  of  the  contents  of  the  deeds^  and  of  all 
such  dealings  with  them^  as  would  have  been  disclosed 
on  inquiry  (a). 

But  if  he  make  a  proper  inquiry,  and  a  reasonable  Tratting  to  ro- 
account  be  given  respecting  the  deeds,  which  he  honestly  S^eSdi.***"*** 
relies  upon,  he  is  affected  only  with  such  notice  as  he  in 
fact  obtains  {b), — ^^  In  transactions  of  sale  and  mortgage, 
if  no  inquiry  is  made  as  to  deeds  which  constitute  the 
title  to  the  property,  the  Court  is  justified  in  assuming 
that  the  purchaser  abstains  from  making  the  inquiry  fix)m 
a  suspicion  that  the  title  will  be  affected  by  the  inquiry, 
if  made,  and  it  is,  therefore,  bound  to  impute  to  the  pur- 
chaser or  mortgagee  a  knowledge  of  the  facts  which 
would  have  been  disclosed  on  inquiry;  but  where  an 
inquiry  is  made  and  a  reasonable  excuse  given,  and  there 
is  no  ground  to  impute  suspicion,  this  principle  cannot 
apply  "  (c) — ^And  accordingly  where  a  party  has  notice 
of  a  deed  which  does  not  necessarily — which  may  or  may 
not — affect  the  property,  and  is  told  that  it  does  not  affect 
it  but  relates  to  some  other  property,  and  the  party 
believes  the  representation  to  be  true,  he  is  not  fixed 
with  notice  of  the  instrument*'  {d). 

Notice  of  title  deeds  being  at  the  bankers  of  the  owner,  Kotioe  tiuit 
without  any  inquiry  being  made  thereupon,  was  held  to 
operate  as  constructive  notice  of  a  charge  the  bankers 


(a)  "A  purchaaer  must  be  pre- 
samed to  inveetigate  the  title  of  the 
propertj  he  purchases,  and  may, 
therefore,  be  presmned  to  have  exa- 
mined eyerj  mstrument  forming  a 
link,  directly  or  by  inference,  in  that 
title ;  and  that  presumption  I  take 
to  be  the  foundation  of  the  whole 
doctrine.  But  it  is  impossible  to 
presume  that  a  purchaser  examines 
instruments  not  directly  nor  pre- 
Bumptively  connected  with  the  title, 
only  because  they  may  by  possibility 
affect  it."  Per  ViTigrtm,  V.  C,  in 
JTeit  T.  Beid,  2  Hare,  260 ;  Jaeiion 
T.  Sowe,  2  Sim.  &  St.  472 ;  fTor- 


maid  T.  Maitland,  36  L.  J.  G.  69. 

(5)  Jones  ▼.  Smith,  1  Hare  43  ;  1 
Phill.  244 ;  Hewitt  y.  LoQsemore,  9 
Hare,  449 ;  21  L.  J.  C.  69 ;  Etpin 
y.  Pembertony  3  D.  &  J.  554  ;  28  L. 
J.  G.  311 ;  Ratcliffe  v.  Barnard,  L. 
R.  6  Oh.  652 ;  40  L.  J.  0. 147, 777 ; 
Dixon  y.  Muckleeton,  supra  ;  Agra 
Bank  y.  JBarry,  L.  R.  7  H.  L.  136. 
See  ante^  p.  481. 

(c)  Per  Turner,  V.  G.,  in  Hewitt 
y.  Looeemore,  supra. 

(d)  Per  Lyndhurst,  L.  0.,  in  Jonee 
T.  Smith,  1  Phil.  253 ;  and  see  per 
Wigram,  Y.  0,  in  Weet  y.  Reid,  Z 
Hare,  260. 
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I>eedsinp- 


greneaby 
and  or  aooi- 


dent. 


Notice  thai  deeda  had  apon  them  for  advances  (a) . — But  notice  of  the  deeds 
being  in  the  custody  of  the  solicitor  of  the  owner-  was 
held  to  be  no  notice  of  a  charge  by  the  solicitor,  (beyond 
his  ordinary  professional  lien,)  because  it  is  an  ordinary 
course  for  a  solicitor  to  have  the  custody  of  his  client's 
deeds  (6). 

A  purchaser  may  rely  on  deeds  necessary  to  support 
his  legal  title,  of  which  he  had  no  notice,  actual  or  con- 
structive, at  the  time  of  acquiring  it,  without  being 
affected  with  the  trusts  or  equities  shewn  in  the  deeds ; 
as  where  such  deeds  have  been  suppressed  by  accident  or 
design  at  the  time  of  the  purchase,  and  an  apparently 
good  title  shewn  without  them. — Thus,  a  mortgagor  hav- 
ing borrowed  trust  money  by  a  mortgage  deed  expressly 
noticing*the  trust,  took  a  reconveyance  without  paying  off 
the  cestid  que  trust,  and  afterwards  by  suppressing  the 
mortgage  and  re-conveyance  shewed  a  good  title  to  a 
purchaser  and  sold  and  conveyed  to  him  the  estate ;  it 
was  held  that  the  purchaser  was  entitled  to  retain  the 
legal  estate  against  the  cestui  que  trust,  notwithstanding 
the  mortgage  and  re-conveyance  were  necessaiy  steps  in 
his  title  (c). 

An  informality  or  defect  in  a  deed  would,  in  general, 
indicate  a  corresponding  defect  in  the  title  or  transaction 
therein  recorded,  of  which  notice  would  be  imputed;  as 
the  absence  of  the  usual  receipt  for  the  purchase  money; 
or  the  receipt  appearing  in  an  unusual  form  or  place  (d), 
— ^And  a  person  is  affected  with  notice  of  all  circum- 


Infonnalitf  or 
defect  in  Med. 


(a)  Maxfield  y.  Burton^  L.  B.  17 
Eq.  15 ;  43  L.  J.  C.  46. 

(b)  JBozon  y.  WUHama^  8  Y.  &  J. 
160. 

(e)  Piloher  y.  RawUna^  L.  *B.  7 
Ch.  259  (  41  L.  J.  C.  485;  disap- 
proying  Carter  y.  Carter^  3  K.  &  J. 
617  ;  27  L.  J.  C.  74,  in  which  case 
a  deyisee  under  a  suppoaed  last  will 
conveyed  to  a  purchaser,  but  it  ap- 
peared from  a  later  will  that  he  was 
in  fact  deyisee  in  trust  for  others ; 


and  it  was  held  that  the  purchaser, 
as  deriving  title  from  the  will,  was 
bound  by  the  trusts.  See  ante,  p. 
489.  It  may  be  observed  with  re- 
spect to  these  cases  that  in  future 
the  legal  title  will  not  be  of  any 
ayail  against  a  prior  and  not  inferior 
equitable  claim.  See  ante,  p.  485. 
((Q  Kennedy  y.  Ghreen^  3  M.  &  K. 
699 ;  and  as  to  the  effect  of  signing 
the  receipt  for  the  purchase  money, 
see  mUe^  p.  481. 
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stances  apparent  upon  the  deeds  which  a  solicitor^  if 
employed  by  him^  would  have  discovered  on  his  behalf; 
he  cannot  avoid  such  notice  by  not  having  used 
the  ordinary  caution  of  employing  a  solicitor  to  protect 
his  interest  (a). 

A  purchaser  is  bound  to  inquire  respectinor  the  posses-  conitmotiTe 

!•  i.1.     1       J  J  •         V  4.1.        i.1.        notice  imputed 

sion  of  the  land :  and  possession  by  a  person  other  than  from  the  poasee- 

,  ,       ,  ,  .        lion  of  the  land. 

the  vendor  is  constructive  notice  of  his  title  or  interest  (6). 
— Hence  the  legal  estate  is  no  protection  to  a  purchaser 
for  value  firom  a  vendor  out  of  possession  (c). — ^And^ 
"  whoever  purchases  an  estate  from  the  owner,  knowing 
it  to  be  in  the  possession  of  tenants^  is  bound  to  inquire 
into  the  estates  these  tenants  have''  {d). 

Thjis  constructive  notice  extends  to  any  contract  or  contnote  and 
equity  of  the  tenant  in  possession  affecting  the  title^  which  teoanu. 
the  tenant  would  be  presumed  to  communicate  to  an 
intending  purchaser  in  answer  to  inquiries ;  as  a  covenant 
or  agreement  to  renew  his  lease,  or  a  contract  to  sell  to 
the  tenant  (e). — So  with  terms  of  the  tenancy  concerning 
valuations  to  an  outgoing  tenant  (/). — In  a  recent  case 
land  was  vested  in  two  persons  as  tenants  in  common  in 
fee,  who  entered  into  partnership  and  occupied  the  land 
under  an  agreement  that  it  should  be  partnership  pro- 
perty; one  of  them  subsequently  mortgaged  his  estate 
in  the  land  tp  a  person  who  had  notice  that  it  was  occupied 
by  the  firm  for  partnership  pmposes ;  it  was  held  that  he 
had  constructive  notice  of  the  title  of  the  partnership^ 
and  that  his  claim  must  be  postponed  to  claims  on  the 
partnership  assets,  even  in  respect  of  debts  incurred  sub- 
sequently to  the  mortgage  (^). 

(a)  Kenmedy  y.  Qreen,  supra.  {d)  Per  Loughborough,  L.  C,  in 

\b)  See  notes  to  Le  Neve  y.  Le  TaylarY.Stiberiy2Yee.jun,4^, 

Netfe,  2  W.  &  T.  L.  C.  46.    Mum-  {e)  DanieU  y.  Laoietm^  16  Yes. 

fordj.  Siohwateer^  43  L.  J.  G.  694.  249 ;  17  lb.  4S3. 
(o)  Per  Eldon,  L.  C,  in  p^hdele  (f)  PhiUipe  y.  MUler,  43  L.  J.  0. 

y.  DaneoHy  16  Ves.  252 ;  Ogihie  y.  P.  74 ;  L.  B.  9  0.  P.  196. 

Jeaffireeanj  2  Giff.  868  ;  29  L.  J.  0.  (ji)  Cavander  r.  JBuUeO,  Ii.  B.  9 

906.  Oh.  79  s  48  L.  J.  C.  870. 
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ConstraetiTe 
notice  does  not 
extend  to  in- 
perior  title. 


PoiMMioik 
Tnotnt. 


CtonstnioliTtt 
notice  of  the 
rights  of  tenant 
not  impnted  m 
•gainst  the 
Tcndof. 


Bat  ibis  constractive  notice  does  not  extend  to  all  the 
equities  of  those  through  whom  the  actual  tenant  in  occu- 
pation deriyes  title.  "If  at  the  time  of  the  purchase^ 
the  tenant  in  possession  is  not  the  original  lessee^  but 
merely  holds  under  a  deiiyative  lease^  and  has  no  know- 
ledge of  the  covenant  contained  in  the  original  lease^  it 
has  never  been  considered  that  it  was  want  of  due  diligence 
in  the  purchaser,  which  is  to  fix  him  with  implied  notice, 
if  he  does  not  pursue  his  inquiries  through  every  deriva- 
tive lessee,  until  he  arrives  at  the  person  entitled  to  the 
original  lease''  (a). — ^Nor  does  it  extend  to  equities  or 
agreements  not  connected  with  the  title,  and  which  the 
tenant  would  have  concealed  {b). — ^Nor  if  the  possession 
be  vacant  is  the  purchaser  bound  to  inquire  of  the  last  oc- 
cupier, though  the  land  be  described  as  late  in  his 
occupation  (c). 

The  doctrine  of  constructive  notice  imputed  to  a 
purchaser,  of  the  rights  and  equities  of  the  tenant  in 
possession,  is  not  applied  for  the  benefit  of  the  vendor. 
As  between  vendor  and  purchaser  the  rights  of  the  pur- 
chaser rest  upon  the  descriptions  and  representations  upon 
which  the  contract  is  based;  and  a  misdescription  by 
the  vendor  cannot  be  remedied  by  constructive  notice  in 
the  purchaser  {d). 


Notice  to  soliei- 
toTOT  agent 


Notice  to  the  counsel,  solicitor,  or  agent  of  a  purchaser 
is  constructive  notice  to  their  principal ;  provided,  as  a 
general  rule,  that  the  notice  was  obtained  in  the  same 
transaction  or  at  least  during  the  employment;  though 


(a)  Pm*  Leach,  M.  B.,  in  ffanbmy 
T.  LUehfieldj  2  M.  &  K.  633. 

(h)  See  Carter  t.  Williamsy  L.  B. 
9  Eq.  678 ;  39  L.  J.  G.  660. 

(e)  Milet  ▼.  LctngJ^^  1  Bum.  & 
M.  89  s  2  lb.  626. 

(d)  CdbaUero  y.  Hewty,  L.  B.  9 
Ch.  447 ;  48  L.  J.  0.  635,  disapproy- 
ing  the  diota  to  the  ccntrary  in 
James  v.  Lickfietd,  L.  B.  9  Eq.  61 ; 
89  L.  J.  C.  248.     "  If  there  is  any- 


thing in  the  nature  of  the  tenancies 
which  afiecta  the  property  sold,  the 
Tender  is  bound  to  tell  the  purchaaer, 
and  to  let  him  know  what  it  is  which 
ia  being  sold ;  and  the  yeudor  can- 
not afterwards  say  to  the  purchaser, 
*  If  jou  had  gone  to  the  tenant  and 
inquired,  you  would  hare  found  out 
all  about  it.'  Per  Jamea,  L.  J.,  in 
CabaUero  y.  ffenty,  supra. 
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uider  special  circumstances  the  role  may  be  more  ex- 
tensive (a). — ^^ Notice  to  an  agent  or  counsel  who  was 
employed  by  another  person^  or  in  another  business^  and 
at  another  time^  is  no  notice  to  his  client  who  employs 
him  afterwards ''  (6). 

The  same  rule  applies  where  the  solicitor  is  also  the  soiidtoraiao 
solicitor  of  the  vendor  or  mortgagor  in  the  matter  of  the  Tendor. 
purchase.  And  the  rule  has  here  a  wider  application ; 
for  the  constructive  notice  through  the  solicitor  will  in- 
clude prior  dealings  with  the  property  by  the  vendor 
through  the  same  solicitor.  Thus^  a  mortgagee  employing 
the  mortgagor's  solicitor  will^  in  general,  have  construc- 
tive notice  of  previous  mortgages  made  by  him  of  the 
same  land  (c). 

Where  the  mortgagor  is  himself  a  solicitor  and  prepares  Mortga^r  him- 
the  mortgage  deed,  though  the  mortgagee  employ  no  **   *^  '*" 
other  solicitor,  the  relation  does  not  necessarily  arise  so 
as  to  fix  the  mortgagee  with  constructive  notice;  but 
some  consent  must  be  proved  on  the  part  of  the  mortgagee 
that  the  mortgagor  should  act  as  his  solicitor  {d). 

Constructive  notice  is  not,  in  general,  imputed  of  a  Fnad  of  soKd- 
fraud  of  the  solicitor  or  agent,  which  it  is  presumed  he 
would  conceal ;  but  a  fraud  of  the  solicitor  upon  his  client 
does  not  prevent  the  application  of  the  general  rules  of 
constructive  notice  in  favour  of  a  prior  claimant  who  is 
no  party  to  the  fraud,  though  the  fraud  might  neces- 
sarily involve  the  concealment  of  the  knowledge  im- 
puted (e). 


(a)  See  the  notes  to  Le  Neve  y. 
le  Neve,  2  W.  &T.  L.  G.  55  ;  Shel- 
don r.  Cox,  2  Eden,  228 ;  tee  Mount- 
ford  T.  Scott,  Turn.  A  B.  274,  280. 

(b)  Per  Hardwicke,  L.  0.,  in 
Woreiey  v.  Sari  qf  Scarborough,  8 
Atk.  392 1  and  see  per  Wiffram,  Y. 
C,  in  Fuller  y.  Benett,  2  Hare,  404. 

(c)  Brotherton  y.  Bait,  2  Vem. 
674;  Hargreofoet  y.  Rothwell,  1 
Keen,  154 ;  see  per  Wigram,  Y .  C, 
in  Fuller  y.  Bendi,  %  Hare,  405 } 


Tweedale  y.  TufeedcUe,  2  Beay.  841 , 
Bolland  y.  Bart,  L.  B.  6  Ch.  678  ; 
40  L.  J.  0.  345. 

(d)  Bepin  y.  Pemberton,  4  Drew. 
333;  3  D.&J.  554;  28  L.  J.  0. 
811. 

{e)  Kennedy  y.  Oreen,  8  M.  &  K. 
699  ;  Atterhwry  y.  Wallie,  8  D.  M. 
&  G.  454 ;  25  L.  J. 0. 792;  OgiMe 
y.  Jeaffreeon,  2  Gift.  353 ;  29  L.  J. 
G.  905 ;  RoUand  y.  Hart,  L.  B.  6 
Ch.  678 ;  30  L.  J.  C.  346. 
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Lupeudtm,  A  lis  pendens  or  snit  relating  to  the  property  affects  a 

purchaser  pendente  lite,  and  his  title  is^  in  general^  subject 
to  the  result  of  the  litigation^ — ^in  accordance  with  the 
maxim^  pendente  lite  rdhil  innovetv/r  (a) . 

Extends  to  n'^tB      The  effect  of  a  lis  pendens  upon  a  purchaser  extends 

•ait.  only  to  the  rights  in  question  in  the  suit^  which  require 

to  be  ascertained;  it  does  not  apply  to  other  rights^ 
though  apparent  upon  the  proceedings  in  the  suit ;  as  the 
equity  of  a  defendant  against  a  co-defendant  which  is  not 
required  to  be  adjudicated  upon  for  the  purposes  of  the 

SoUoitor'soiiuge  suit   (6). — ^It   extcuds   to   the  solicitor's  charere  for  his 

for  costs.  '  o 

costs  upon  the  property  recovered  or  preserved  in  the 
suit,  under  the  Solicitors  Act,  1860,  23  &  24  Vict.  c. 
127,  s.  28  (c). 

A  lis  pendens  and  its  consequent  operating  effect  upon 
a  purchaser  pendente  lite  ceases  upon  judgment  or  de- 
cree; although  the  judgment  remain  to  be  carried  into 
execution  {d). 

The  statute  2  &  3  Vict.  c.  11,  ss.  7,  8,  has  enacted  that 
no  Us  pendens  shall  bind  a  purchaser  or  mortgagee  with- 
out express  notice  thereof,  unless  and  until  it  has  been 
registered  in  the  manner  provided  in  the  statute. 

It  is  the  duty  of  the  solicitor  of  a  claimant  in  the  suit 
to  register,  and  he  is  responsible  to  his  client  for  neg- 


Effeet 

upon  judgment 

or  deoree. 


Begistration  <^ 


Duty  of  solici- 
tor to  register, 


(a)  See  notes  to  Le  New  t.  Le 
Neve,  2  W.  &  T.  L.  0.  62  j  "  It  is 
scarcelj  aoourate  to  speak  of  lie 
pendene  as  affecting  a  purchaser 
upon  the  doctrine  of  notioe,  although 
undoubtedly  the  language  of  the 
Court  often  so  describes  its  opera- 
tion. It  affects  him  not  because  it 
amounts  to  notice,  but  because  the 
law  does  not  aUow  to  litigant  parties, 
pending  the  litigation,  rights  in  the 

Sropertj  in  dispute,  so  as  to  preju- 
ice  the  opposite  party. — If  this 
were  not  so,  there  could  be  no  cer- 
tainty that  the  litigation  would  ever 
come  to  an  end.  A  mortgsge  or 
sale  made  before  a  final  deoree  to  a 
person  who  had  no  notice  of  pend- 


ing proceedings,  would  always 
render  a  new  suit  necessary."  Per 
Cran  worth,  L.  C,  in  BeUaw^  ▼.  ^- 
Mne,  1  D.  &  J.  566;  26  L.  J.  O. 
797 ;  per  Turner,  L.  J.,  lb. ;  and 
Beeper  Grant,  M.  R.,  in  JBp,  of  FTm- 
cheeter  y.  Pcmm,  11  Vts.  197. 

(h)  Bellamtf  y.  Sabinet  supra  ; 
Wbreley  y.  Earl  of  Searboro^k^ 
8  Atk.  892  ;  see  Ij^ler  y.  Thomae,  26 
Beay.  47. 

(c)  Jones  y.  Frott,  L.  R.  7  Glu 
773  ;  42  L.  J.  C.  47. 

{<£)  Woreley  y.  Earl  of  Sear' 
boroughf  supra;  Kinsman  y.  Kine- 
man,  1  Russ.  and  M.  617 ;  see 
Beny  y.  Gibbons,  L.  R.  8  Ch.  747  ; 
48  L.  J.  0.  89. 
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lecting  to  register  (a). — And  it  is  the  daty  of  the  solici-  aadtoiean)hthe 
tor  of  a  parchaser  or  mortgagee  to  search  the  register  of  "*** 
pending  saits ;  as  also  it  is  his  duty  to  search  the  register 
of  crown   debts^  judgments^   and   other  incumbrances 
which  may  affect  the  land^  before  the  completion  of  the 
purchase  or  mortgage  (6). 

Debts  to  the  Crown  by  record  and  specialty  and  from  crown  debts, 
accountants  to  the  Crown  are  made  a  charge  upon  the 
real  estate  of  the  debtor^  legal  and  equitable^  by  various 
statutes ;  and  they  take  priority  over  a  purchaser  without 
notice ;  but  they  must  be  registered  according  to  statute^ 
otherwise  a  purchaser  even  with  notice  cannot  be  charged 
with  them  (c). 

By  the  statute  28  &  29  Vict.  c.  104^  s.  48,  it  is  enacted  Donotaffeot 
as  to  such  Crown  debts  incurred  after  the  commencement  writ  issued  and 
of  the  Act^  that  they  shall  not  affect  any  land  as  to  a 
hond'fide  purchaser  for  valuable  consideration  or  a  mort- 
gagee^ whether  he  have  or  have  not  notice  thereof^  unless 
a  writ  of  extent  or  other  process  of  execution  thereon 
has  been  issued  and  registered  (see  sect.  49),  before  the 
execution  of  the  conveyance  or  mortgage  and  the  pay- 
ment by  him  of  the  purchase  or  mortgage  money  (cQ. 


registered. 


Until  a  recent  enactment  a  judgment  operated  as  a  judgments, 
charge  in  equity  upon  the  estates  and  interests  in  land  of 
the  debtor^  legal  and  equitable,  which  were  capable  of 
being  taken  in  execution  under  it;  subject,  as  to  subse- 


(a)  JPlani  y.  Pearman,  4X  L.  J. 
Q.  B.  169. 

(b)  See  1  Frideaux  Convey.  185  ; 
Sagaen  Vend.  &  Porch,  c  xii. ; 
Dart  Vend.  &  Purch,  o.  xi.  It  is 
alao  usual  to  learoh  the  Countj 
Beguter,  in  counties  where  there  is 
a  register ;  and  it  is  sometimes  re- 
quired to  search  the  Court  Bolls,  if 
the  land  be  copyhold.  The  Court 
KoUs  of  a  manor  do  not,  in  general, 


affect  a  purchaser  with  constructiye 
notice.  Bugden  y.  Bignold,  2  Y  & 
C.  C.  377.  As  to  the  right  of  a 
person  haying  an  interest  to  inspect 
the  rolls,  see  ante,  p.  73. 

(e)  See  2  Vict.  o.  11,  S9. 8,  9, 10 ; 
22  &  23  Yict.  c.  35,  s.  22. 

(d)  See  further  as  to  Crown  debts, 
1  Prideauz  Cony.  158,  7th  ed. ; 
Frideaux  on  Judgments  and  Crown 
debts. 
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quent  purchasers  and  mortgagees^  to  the  statutes  requir- 
ing registration  of  the  judgment  (a). 
KottoAf&ot  By  the  statute  27  &  28  Yict.  c.  112,  passed  to  assimi- 

tioiu"°    ***^  late  the  law  affecting  freehold,  copyhold,  and  leasehold 
estates  to  that  affecting  purely  personal  estates  in  respect 
of  future  judgments,  it  is  enacted  : — ^By  section  1,  that 
^*  no  judgment  to  be  entered  up  after  the  passing  of  this 
Act  shall  affect  any  land  (of  whatever  tenure)  until  such 
land  shall  have  been  actually  delivered  in  execution  by 
virtue  of  a  writ  of  elegit,  or  other  lawful  authority,  in 
pursuance  of  such  judgment '*  (A), 
jadgment  in.         By  scction  2,  ^' In  the  construction  of  this  Act  the 
andordan.       term  'judgment^  shall   be  taken  to  include  registered 
decrees,  orders  of  courts  of  equity  and  bankruptcy,  and 
other  orders  having  the  operation  of  a  judgment ;  and 
the  term  ^  land  *  shall  be  taken  to  include  all  heredita- 
ments, corporeal  or  incorporeal,  or  any  interest  therein/' 
Writ  <rf  ezeoo-        Soction  3  provides  that  every  writ  or  other  process  of 
tored.  execution  of  such  judgment  by  virtue  whereof  any  land 

shall  have  been  actually  delivered  in  execution  shall  be 
registered  as  therein  provided  and  that  no  other  or  prior 
registration  shall  be  necessary  for  any  purpose, 
ordmrfor  laieoT  Soctiou  4  providos  that  "evory  creditor  to  whom  any 
ezecntion.  land  of  his  debtoT  shall  have  been  actually  delivered  in 
execution  by  virtue  of  any  such  judgment,  and  whose 
writ  or  other  process  shall  be  duty  registered  shall  be 
entitled  to  obtain  from  the  Court  of  Chancery,  upon 
petition  in  a  summary  way,  an  order  for  the  sale  of  his 
debtor's  interest  in  such  land.'' 

The  Act  while  it  deprives  judgments  of  any  charge 


(a)  1  &  2  Yict.  c.  110,  88. 11, 18,  cution  has  no  charge  upon  the  land, 
19  ;  2  &  8  Yict.  c.  11, 88.  4,  6.    See  and  is  no  longer  a  neceesafj  party 

1  Prideaux  Conrey.  135  ;  Prideaux  to  a  foreclosure  8uit.  Re  Sediey't 
on  Judgments ;  and  see  post^  Part  IVuHs,  38  L.  J.  C.  237  *,  Barl  of 
lY. '  Transfer  bv  Legal  Proceea.'  Cork  v.  Russell,  L.  B.  13  £q.  210 ; 

(b)  This  Act  m  effect  repeals  1  &  41  L.  J.  G.  226.    See  Mildred  y. 

2  Yict.  c.  110,  8. 18  ;  and  a  regis-  Juetin,  L.  B.  8  Eq.  220. 
tered  judgment  creditor  before  exe- 
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upon  the  land  until  actually  delivered  in  execution,  makes  int«rert«m 

.   .  .  •       1        T       1  •   1  *"^*  °***  capable 

no  express  provision  for  interests  in  land  wnicn  are  not  of  deiiTwy. 
capable  of  such  actual  delivery ;  as  an  equity  of  redemp- 
tion (a)  ; — or  an  equitable  interest  in  leasehold   (6) ; — 
or  a  remainder  or  contingent  interest  (c) ; — or  where  the 
land  has  been  already  taken  under  a  prior  writ  (d). 

In  such  cases  the  judgment  creditor  must  proceed  in  proceeding!  in 
equity  to  enforce  his  judgment  by  redeeming  the  prior  judgment 
charges  or  obtaining  such  other  relief  as  may  be  equiva- 
lent to  delivery  ;  and  in  such  proceedings  he  may  inrther 
obtain  complete  relief  by  sale  or  foreclosure,  without  a 
separate  petition  under  the  fourth  section  of  the  Act  (e). 

As  to  judgments  entered  up  before  the  passing  of  the  Puwhaaerwith 
above  Act,  a  subsequent  purchaser  or  mortgagee,  with  tered  judgment 
notice,  is  bound  by  the  judgment  as  a  charge  upon  the 
land,  subject  to  the  condition  imposed  by  statute  of  it 
being  duly  registered ;  but  if  the  judgment  be  not  duly 
registered  notice  is  immaterial,  and  the  judgment  creditor 
is  postponed  (/). 

Begistration  alone  does  not  amount  to  notice,  and  the  ^^^(s**^^  ^ 
purchaser  is  not  bound  to  search ;  but  if  he  do  search,  it 
will  be  presumed  that  he  had  the  notice  which  might  be 
obtained  by  searching  {g). 


(a)  Thomion  ▼.  FineJ^  4  QnS. 
616;  84  L.  J.  G.  466;  Ration  t. 
Haywood,  L.  R.  9  Ch.  229 ;  43  L. 
J.  0.  372. 

(h)  Re  Duke  o/Neweattle,  L.  B. 
8  Eq.  700 ;  89  L.  J.  C.  63. 

(o)  Re  South,  L.  B.  9  Gh.  869 ; 
48  L.  J.  C.  872. 

(d)  Re  Cowbridge  Ry,  Co^  L.  B. 
6  Eq.  418 s  37  L.  J.  0.806.  Hence 
judgment  creditors  now  take  priorifcj 
according  to  the  deliveiy  of  Uie  writ 
to  the  sheriff.  Oueet  y.  Cowbridge 
Ry,  Co,,  L.  B.  6  Eq.  619  ;  87  L.  J. 
0.  909. 

{e)  Beckett  y.  Buckley,  L.  B.  17 
Eq.  435.  ''Any  lawfhi  authority 
which  could  cause  such  a  deliyery 
as  the  subject  matter  was  capable 
off  seems  to  me  to  satisfy  the  lan- 
guage of  the  statute ;  and  in  any 


case  in  which  the  judgment  creditor 
must  have  come  into  equity  to  re- 
move a  legal  impediment,  the  judg- 
ment and  execution  issued  being 
the  foundation  of  his  right,  it  ap- 
pears to  me  that  the  relief  given  is 
substantially  a  delivery  in  execution, 
whether  in  form  it  be  a  writ  of  as- 
sistance or  of  sequestration,  or  the 
appointment  of  a  receiver."  Per 
Selbome,  L.  C,  in  ffatton  v.  Hay- 
wood,  L.  B.  9  Ch.  236 ;  48  L.  J. 
0.  372.  See  re  Ruth,  89  L.  J.  0. 
769  ;  Wells  v.  KUpm,  L.  B.  18  Eq. 
298. 

00  8  &  4  Vict.  c.  82,  s.  2  ;  18  &,' 
19  Vict.  c.  16,  ss.  4,  6.  See  Davis 
V.  Straihmore,  16  Ves.  419 ;  Lee  v. 
Oreen,  6  D.  M.  &  G.  166;  26  L.  J. 
0.  269. 

(g)  RoHuton  v,  Woodward^  i  D, 
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Jadgnont  op6- 
rates  only  apon 
the  benefioiftl 
interest. 


A  jadgment  operates  as  a  charge  in  equity  only  upon 
the  beneficial  interest  of  the  debtor^  and  is  subject  to  all 
prior  equitable  charges  and  interests  created  by  him ; 
nor  can  the  jadgment  creditor  claim  any  protection  or 
priority  against  prior  claims  by  reason  of  acquiring  the 
legal  estate  by  execution  or  otherwise  (a). 


Begistntiom  in 
MidcUesez  and 
Yorkshire. 


Kotioe  preraila 

notwithstMiding 

registmtion. 


By  the  Middlesex  Registry  Act^  7  Anne^  c.  20^  a  deed 
or  conyeyance  is  to  be  adjudged  fraudulent  and  void 
against  any  subsequent  purchaser  or  mortgagee  for  valu- 
able consideration^  unless  registered  according  to  the 
Act  before  the  registering  of  the  deed  or  conveyance 
under  which  such  subsequent  purchaser  or  mortgagee  shall 
claim.  The  Yorkshire  Registry  Acts  are  to  the  same 
effect  (6). 

Equitable  charges  created  by  mere  agreement  are 
within  the  Acts  and  require  to  be  registered;  as  an 
agreement  to  execute  a  mortgage^  or  to  make  a  deposit 
of  title  deeds  (c). — So,  a  further  charge  upon  a  registered 
mortgage  must  be  registered,  or  it  will  lose  priority  over 
a  subsequent  reg^istered  charge  {d). 

The  equitable  doctrine  of  notice  prevails  notwithstand- 
ing these  Acts ;  and  a  purchaser  with  notice  of  a  prior 
claim  is  charged  with  it  in  equity  notwithstanding  he  has 


&  S.  662 ;  Wetthroolk  y.  Blya,  8 
E.  &  B.  787 ;  28  L.  J.  G.  886 ; 
Ptooter  y.  Cooper ^  2  Drew.  1 ;  lAuie 
Y.  Jackwn,  20  BeaY.  585.  It  is 
generally  recommended  that  a  search 
be  made,  otherwise  the  purchaser's 
title  will  depend  upon  the  fact  of 
his  not  hsTing  had  notice,  a  title 
which  would  not  bemarketable  with- 
out the  concurrence  of  the  judgment 
creditor.  Freer  y.  JBetHf  4  D,  M. 
&  a.  496 ;  22  L.  J.  G.  597. 

(a)  WkUtoorth  y.  Qamgain^  1 
Phil.  728  ;  Seavan  y.  Earl  of  Off- 
fordy  6  D.  M.  &  G.  607 ;  25  L.  J. 
C.  299,  where  it  was  held  that  a 
judgment  had  no  priori^  OYer  a 
Yoluntary    oonYcyance    preriously 


made.  Kinderley  y.  Jervie,  22 
BeaY.  1 ;  26  L.  J.  G.  638.  As  to  the 
effect  of  a  judgment  upon  powers^ 
see  ante,  p.  886. 

(b)  2  a  8  Anne,  c.  4,  for  the 
West  Biding;  6  Anne,  c.  86,  for 
the  East  Biding;  8  Geo.  2,  c  6, 
for  the  North  Biding.  As  to  the 
Begistry  of  the  Bedford  level  see 
15  Ch.  II.  c.  17 ;  it  applies  only  for 
the  purposes  of  the  Act.  ffiilie  y. 
Brovm,  10  Sim.  127. 

(o)  Neve  y.  Pennell,  2  H.  &  M. 
170;  88  li.  J.  0.  19;  re  Wiffkt'e 
Mortgage  TVvf^,  L.  B.  16  £q.  41 ; 
48  L.  J.  C.  66. 

(d)  CYedland  y.  JPotter,  48  L.  J. 
G.  484 ;  L.  B.  18  Eq.  490. 
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obtained  priority  of  registration  {a). — A  pnrcliaser  with- 
out notice  may  after  notice  obtain  priority  by  prior 
registration  (b). 

Registration  under  these  Acts  is    not  alone    notice  j  EffMt  of  regis- 

trstion  m 

a  purchaser  is  not  bound   to   search  the  register^  and  notice, 
negligence  is  not  imputed  for  omitting  to   search   (c). 
But  if  he  do  search^  he  may  be  presumed  to  be  acquainted 
with  the  contents  of  the  Register  during  the  period  for 
which  he  searched  {d) . 


By  the  Act  "to  facilitate  the  proof  of  title  to,  and  Berietry  of  title 

^  r  '  under  36  ft  26 

conveyance  of  real  estates,'*  25  &  26  Vict.  c.  53,  1862,  viot.a68. 
which  established  a  registry  of  title  to  landed  estates  of 
fireehold  tenure  and  leasehold  estates  in  freehold  lands, 
and  authorised  special' modes  of  conveying  and  disposing 
of  registered  lands  n  addition  to  those  in  general  use, 
(see  sect.  63,)  it  is  expressly  provided  with  reference  to 
dispositions  of  such  lands,  (sect.  74,)  "that  no  un- 
registered estate  or  interest,  contract  or  engagement,  for 
the  registration  whereof  provision  is  made  by  this  Act, 
shall  prevail  against  the  title  of  any  subsequent  purchaser 
for  valuable  consideration  duly  registered  under  this 
Act ''(e). 

In  the  case  of  any  fraudulent  statement  or  represen-Bflbotoffrrad 

•  ...  .in  obtaining 

tation  or  concealment  in  obtaining  registration  the  Act  regiitrfttion. 


(a)  Le  New  y.  Le  Nme,  Ambl. 
486 ;  8  Atk.  646;  2  W.  &  T.  L.  C. 
28  ;  EoUand  y.  Hart,  L.  B.  6  Ch. 
678 ;  40  L.  J.  0.  846.  See  Agra 
Bank  y.  Sony,  L.  R.  7  H.  L.  186. 

{h)  ^/MyT.Xtffy09w8Hare,169. 

{e)  Moreeoek  y.  Dickina,  Ambl. 
678  ;  Ford  y.  White,  16  Beay.  120 ; 
re  BueeeU  Mood  Furehaee,  L.  R.  12 
£q.  78  ;  40  L.  J.  C.  678. 

((Q  Hodgeon  y.  Dean,  2  S.  &  St. 
221.  The  Irish  Begistry  Aet»  6 
Anne,  c.  2,  diifen  in  this  respect, 
and  giyes  an  absolute  priority  to  re- 
gistration oyer  all  subsequent  in- 
terests. See  2  W.  &  T.  L.  0.  41. 
So  under  the  Ship  Begistiy  Act  an 


interest  can  be  transferred  or  created 
upon  the  register  only,  and  the  doc- 
trines of  notice  haye  no  application. 
8  &  9  Vict.  c.  89. 

(e)  Registration  under  this  Act, 
(introduced  by  Lord  Westbury,) 
which  is  yoluntary,  has  not  been 
adopted  to  any  considerable  extent, 
and  it  is  now  proposed  to  supersede 
it  by  a  new  scheme  of  registration 
embodied  in  the  Land  £tles  and 
Transfer  Bill  which  passed  through 
the  House  of  Lords  in  the  Session 
of  1874,  but  was  withdrawn  in  the 
House  of  Commons  with  an  under- 
taking to  introduce  it  again  in  the 
next  Session  of  Parliament. 
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provides  that  '^  The  act  or  thing  done  or  obtained  by 
means  of  such  fraud  or  falsehood  shall  be  null  and  void 
to  all  intents  and  purposes^  except  as  against  a  purchaser 
for  valuable  consideration  without  notice.''  (Sect.  105.) 
Begistration  under  this  Act  supersedes  the  operation 
of  the  Middlesex  and  Yorkshire  Registry  ActSj  as  to  the 
lands  registered.     (Sect.  104). 


§   5.      TaCXING  and   CONSOLIDATINa   MOBTGAGES: 

Marshalling. 

The  doctrine  of  tacking — prioritj  by  tacking  taken  awaj  bj  the 
Vendor  and  Purchaser  Act,  1874. 

Bight  of  mortgagee  to  tack  a  farther  charge  against  mesne  in- 
cumbrancers—  not  allowed  after  notice  —  tacking  against 
surety — further  charge  must  be  proved  by  writing. 

Bight  of  assignee  of  mortgage  to  tack  a  further  charge — assign- 
ment after  notice — pending  suit — notice  to  first  mortgagee. 

Mortgage  after  satisfaction  gives  no  priority — assignee  of  mort- 
gage in  same  position  as  mortgagee. 

Mortgagor  can  give  no  priority  amongst  equitable  charges  by 
subsequent  transfer  of  l^gal  estate — ^where  l^gal  estate  out- 
standing charges  rank  in  priority  of  time. 

Statute  against  clandestine  mortgages — fraudulent  concealment  of 
incumbrance. 

Debts  not  charged  cannot  be  tacked  against  mortgagor — may  be 
tacked  against  heir  or  devisee — not  against  creditors — ^tack- 
ing  judgment  debts. 

Consolidation  of  mortgages — by  assignee  of  mortgage — against 
purchaser  or  mortgagee  of  equity  of  redemption. 

The  doctrine  of  marshalling — ^marshalling  securities  in  &vour 
of  second  mortgagee  —  marshalling  assets  in  favour  of 
creditors — ^in  favour  of  legatees. 

Some  eqaitable  doctrines  regulating  the  priority  of 
estates  and  interests  in  land  remain  to  be  noticed  in  this 
sabsection,  namely,  the  doctrines  of  tacking  and  con- 
solidating mortgages,  and  the  doctrine  of  marshalling. 

Upon  the  principle  of  equity,  which  prevailed  until  the 
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passing  of  the  Vendor  and  Purchaser  Act,  1874,  37  &  38  Doctnnaof 
Vict.  c.  78,  that  a  purchaser  for  yalue  without  notice  on  the  protec- 
acquiring  the  legal  estate  could  not  be  deprived  of  it  at  e^^te. 
the  suit  of  a  prior  claimant  merely  upon  the  ground  of 
priority  in  time  of  acquisition,  was  founded  the  doctrine 
of  tacking  mortgages  and  charges  (a).  ' 

By  that  Act,  section  7,  which  has  been  already  cited  Priority  by  taok. 
at  length  (6),  the  priority  or  protection  allowed  to  any  by  the  vendor 
estate  or  interest  in  land  by  reason  of  being  protected  by  Aot,  i87i. 
or  tacked  to  any  legal  or  other  estate  or  interest  in  such 
land  is  taken  away,  although   the  person   claim   such 
priority  or  protection  as  a  purchaser  for  valuable  consi- 
deration and  without  notice ;  but  with  a  proviso  saving  any 
priority  or  protection  which  but  for  that  section  would 
have  been  allowed  as  against  any  estate  or  interest  exist- 
ing before  the  commencement  of  the  Act. — Therefore  the 
doctrine  and  rules  of  tacking  now  to  be  stated  must  be 
understood  as  applying  only  against  estates  and  interests 
existing  at  the  commencement  of  the  Act ;  and  as  against 
such  as  may  be  created  since  the  date  of  the  Act,  (7  Aug. 
1874,)  they  have  no  application. 


By  the  doctrine  of  tacking  a  mortgagee  of  the  legal  Bight  of  mort. 
estate  making  a  further  advance  or  acquiring  a  further  esute  to  tMk 
charge  upon  the  same  security,  without  notice  of  any 
intermediate  charge,  is  entitled  to  tack  or  add  the  further 
advance  or  charge  to  his  original  debt,  and  to  hold  the 
legal  estate  as  against  intermediate  incumbrancers  until 
he  be  satisfied  in  full  (c). 

But  the  legal  mortgagee  is  not  entitled  to  tack  further 


(a)  See  ante,  p.  485 ;  Coote  on 
Mortgages,  885,  3rd  ed. 

(i)  See  ante,  p.  485. 

(c)  Brace  v.  Ihtcheat  of  Marl' 
horouffht  2  P.  Wms.  491, 494  ;  notes 
to  Marsh  y.  Lee,  1  W.  &  T.  L.  G. 
'559.  **A  party  claiming  to  taok 
must,  as  against  the  pAi-ty  against 
whom  the  tuck  is  to  operate,  have 
adranced  his  money  upon  the  credit 


of  the  land ;  2dly,  He  must,  ezoept 
as  to  time  hare  an  equal  equity ;  and 
Sdly,  which  follows  from  the  last| 
he  must  hare  advanced  his  money 
without  notice  of  the  other's  claim." 
Per  Ck)ttenham,  L.  0.,  in  Lttcejf  y. 
Ingle,  2  Ph.  419.  And  see  the 
doctrine  explained  in  Liverpool  Ma- 
HfW  CredU  Co.  t.  WUeon,  L.  R.  7 
Ch.  507  5  41  L.  J.  0.  798. 
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Tttokiag  not 
allowed  after 
notion— thoQgh 
moHgage  az« 
tend  to  ftttther 


Right  to  taok  as 
against  eoretj 
tor  mortgage 
debt 


Farther  ohaige 
moat  be  proved 
by  writing. 


advances  as  against  an  intermediate  mortgage  or  charge 
of  which  he  had  notice  at  the  time  of  making  the  ad- 
vances. Nor  does  he  become  entitled  to  do  so  by  reason 
of  his  mortgage  deed  being  expressly  made  to  extend  to 
farther  advances;  and  although  the  subsequent  mort- 
gagee had  notice  that  it  so  extended  (a).  Where  the 
subsequent  mortgage  was  expressly^ade  ''subject  to  the 
security  already  given/'  which  extended  to  further  ad- 
vancesj  it  was  held  that  further  advances  with  notice 
could  not  be  tacked  against  it  {b), 

A  mortgagee  cannot^  in  general,  tack  a  fiirther  charge 
as  against  a  surety  for  the  mortgage;  for  a  sureiy  is 
entitled  to  the  benefit  of  all  the  securities  unimpaired  in 
the  event  of  being  compelled  to  pay  the  debt,  and  cannot 
be  prejudiced  by  any  subsequent  transaction  between  the 
creditor  and  the  principal  debtor  (c). — ^But  in  a  case 
where  two  sums  were  advanced  at  the  same  time,  secured 
respectively  upon  separate  mortgages  to  the  same  mort- 
gagee, and  another  person  at  the  same  time  with  know- 
ledge of  the  whole  transaction  became  surety  for  one  of 
the  sums,  it  was  held  that  he  was  not  entitled  on  payment 
to  the  benefit  of  the  mortgage  for  which  he  was  surety, 
and  that  the  mortgagee  might  retain  it  against  him,  until 
both  sums  were  paid  (d). 

Further  advances  made  upon  the  security  of  a  prior 
legal  mortgage  cannot  be  charged  by  a  mere  verbal 
agreement  without  the  evidence  in  writing  required  to 
satisfy  the  Statute  of  Frauds  (a). 


(a)  Shaw  Y.  Neaie,  2^  Beav.  157  ; 
6  H.  L.  C.  581 ;  RoU  y.  Hopkituonj 
8  I)e  a.  &  J.  177  ;  9  H.  L.  C.  514  ; 
28  L.  J.  C.  41 ;  84  lb.  468. 

(h)  Menziea  y.  Ligktfoot,  L.  B. 
11  £q.  459 ;  40  L.  J.  G.  561.  But 
it  was  there  said  that  the  second 
mortgage  might  by  suffioiently  ex- 
plicit terms  be  made  subject  to  fur- 
ther advances  to  be  made  on  the 
first  mortgage. 

(<t)  Bowker  y.  BuU^  1  Sim.  N.  S. 
S9i  20  L.  J.  C.  47{  PmtI  ▼.  Dea- 


con, 24  Beay.  180;  26  L.  J. C.  761 ; 
see  Pledge  y.  Baee,  Johns.  668. 

{d)  Farehrother  y.  Wodehouee,  23 
Beay.  18  ;  26  L.  J.  C.  81 ;  and  see 
WiUiame  y.  Owen,  18  Sim.  597.  It 
is  necessary  to  obserye  that  these 
cases  appear  to  haye  been  decided 
upon  a  general  rule,  contrary  to 
that  aboye  stated,  that  a  mortgagee 
may  tack  a  subsequent  charge  against 
a  surety ;  therefore  the  law  seems  to 
be  somewhat  uncertain. 

(e)  Exp.  Hooper^  1  Mer.  7;  see 
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In  extension  of  the  same  doctrine^  a  tliird  mortgagee  Bight  of  Maignee 
having  advanced  his  money  npon  the  same  security  with-  tack. 
oat  notice  of  a  second  mortgage  or  charge^  by  taking  an 
assignment  of  the  original  legal  mortgage  may  exercise 
the  same  right  of  tacking  as  against  the  second  mort- 
gagee  (a). 

The  third  mortgagee  may  take  an  assignment  of  the  AmgnmeDt^ 
first  mortgage  for  the  porpose  of  tacking^  after  notice  of  notice, 
the  intermediate  charge;  provided  he  was  not  afiected 
with  notice  at  the  time  of  taking  his  own  mortgage. 
'^  Having  notice  of  a  second  incumbrance  at  the  time  of 
taking  in  the  first  does  not  hurt ;  it  is  the  very  occasion 
that  shows  the  necessity  for  it.     It  is  only  notice  at  the 
time  of  taking  in  the  third  that  will  affect  him ;  for  then^ 
no  act  he  ccm  do  will  help  him^'  (6). — The  third  mort-  Pending  tuit 
gagee  may  buy  in  the  first  legal  mortgage  pending  a  suit 
by  the  second  incambrancer  to  realise  his  security,  for 
the  lis  pendens  has  no  further  effect  than  notice ;  but  he 
cannot  do  so  after  a  decree  made,  for  there  is  then  a 
judgment  for  the  creditors  that  they  shall  be  paid  accord- 
ing to  their  priorities  (c). 


anisj  p.  298.  If  the  land  be  in  a 
BegiBtor  County,  such  charge  most 
be  regiBtered.  CredXand  y.  PotUr^ 
43  L.  J.  0.  484 ;  see  ante^  p.  604. 

(a)  Marth  y.  Zm,  2  Yent.  837 ; 
1  Gh.  Ga.  162;  1  W.  ft  T.  L.  0. 
560;  Breuse  y.  Dmoheu  of  Marh 
borough,  2  F.  Wms.  491 ;  per  Hard- 
wioke,  L.  C,  in  Wortley  y.  Birk" 
kead^  2  Yes.  sen.  673.  This  was 
called  by  Lord  Hale, "  the  creditors' 
tahvla  %n  mmpragio,^*  lb.  Spencer 
y.  Feareon,  24  Beay.  266.—"  If 
the  first  mortgagee  or  incum- 
brancer has  the  legal  estate  and 
the  third  pays  him  off  and  takes  an 
assignment  of  his  securities  and  a 
conyeyanoe  of  the  legal  estate,  he  is 
entitled  to  tack  his  third  mortgage 
to  the  first  mortgage  he  has  acquired, 
and  to  exclude  the  intermediate  in- 
cumbrancer.   But  this  doctrine  is 


limited  to  the  case  where  the  first 
mortgagee  has  the  legal  estate."  Per 
Westbunr,  L.  0.,  in  PhiU^e  y.  PJUl- 
Upsy  81  L.  J.  0.  326 ;  see  poH^  p. 
511,  note  (b), 

(i)  Per  Hardwicke,  L.  0.,  in 
Wortley  y.  Birkhead,  2  Yes.  sen. 
674 ;  see  ante,  p.  487. 

(c)  Marsh  y.  Lee,  supra ;  WorUejf 
y.  J^irArAeocf,  supra.  "  But  you  may, 
as  was  held  in  uic  House  of  Lords, 
{Belehier  y.  Benforth,  6  Bro.  P.  0. 
28,)  up  to  the  time  of  the  decree 
struggle  for  the  tabula  r»  na^fragio  \ 
and  though  the  decree  is  in  a  sense 
only  a  judgment  upon  the  rights,  as 
they  stood  at  the  time  the  bill  was 
filed,  yet  it  was  decided  in  that  case, 
that  until  the  decrre  you  might  do 
so."  Per  Eldon,  L.  0.,  in  Bx  p. 
Knott,  11  Yes.  619  ;  Bates  y.  John- 
eon,  John.  304;  28  L.  J.  0.  609. 
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Notice  to  first 
mortgagee  ia 
imnuitwial. 


It  is  immaterial  to  the  right  of  the  third  mortgagee 
that  the  first  mortgagee  have  notice  of  the  intermediate 
charge  at  the  time  of  transferring  his  mortgage.  For  he 
holds  the  legal  estate  in  his  own  rights  as  secariiy  for  the 
debt^  and  may^  therefore^  transfer  it  to  whom  he  pleases^ 
subject  only  to  the  equity  of  redemption;  nor  can  his 
rights  be  restrained  by  a  mere  notice  of  other  claims ; 
and  there  is  no  equity  to  redeem  the  estate  in  the  hands 
of  the  transferree^  without  paying  off  all  the  advances  he 
may  have  made  upon  the  security  of  it  without  notice  of 
prior  claims  (a). 


Sfttiified  mort- 
gftge  jj^iret  no 
priontj. 


But  a  legal  mortgagee^  after  satisfaction  of  the  debt^ 
can  neither  tack  any  subsequent  debt  of  his  own^  nor  can 
he  give  any  advantage  to  a  subsequent  incumbrancer  by 
a  transfer  of  the  legal  estate ;  for  he  has  then  ceased  to 
hold  in  his  own  right  and  is  a  bare  trustee  for  the  mort- 
gagor and  those  claiming  under  him^  and  the  transferree 
would  be  affected  with  the  same  trust  (6). — And  in  gene* 
ral^  the  assignee  of  a  mortgage  debt  and  security^  unless 
by  the  concurrence  of  the  mortgagor,  is  in  no  better 
position  than  the  assignor ;  and  if  the  debt  be  invalid  or 
subject  to  equities  on  the  part  of  the  mortgagor,  the 
assignee  acquires  no  greater  charge  upon  the  land  in 
respect  of  it,  or  of  the  consideration  paid  for  it  (c) . 


Mortgagor  can        Upou  a  like  principle,  a 
S[o^?o£SS»  several  successive  equitable 

by  tnuufer  ox 
legal  estate. 

(a)  Bate$  y.  Johnson^  Johns.  804 ; 
28  L.  J.  C.  509.  •*  To  give  a  third 
mortgagee  who  has  obtained  a  legal 
estate  (firom  a  first  mortgagee)  a 
priority  oyer  the  second,  nothing 
further  is  necessary  but  that  he  had 
advanced  his  money  without  notice 
of  the  second  mortgage ;  the  equi- 
ties of  the  two  parties  being  equal, 
thip  court  on  that  account  refuses  to 
interfere,  not  because  he  has  better, 
but  because  he  had  an  equal  right." 


mortgagor,  having  created 
mortgages  or  charges  cannot 


Per  Fepys,  M.  S.,  in  Peacock  r. 
Bwrt,  4  L.  J.  C.  78  ;  S.  C.  in  Coote 
on  Mortgages,  App.  571,  3rd  ed. 

(ft)  Ante,  296,  488.     Mayor  of 
Brecon  v.  Seymour^  26  Beav.  548  ; 
28  L.  J.  C.  606 ;  see  /ler  Wood, 
V.  C,  in  Baiee  y.  Johneont  John. 
304 ;  28  L.  J.  C.  509. 

(c)  BuH  y.  TViMfnofs  29  L.  J.  C. 
902 ;  6  Jur.  N.  S.  72 ;  Parker  t. 
Clarke,  80  Beay.  54. 
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give  an  advantage  to  one  of  them  by  a  sabseqnent 
transfer  of  the  legal  estate^  as  he  is  trostee  for  all  accord- 
ing to  their  priorities  (a). — And  generally,  in  all  cases  where  legal 
where  the  legal  estate  is  outstanding,  as  where  it  remains  i^pnorityUm 
in  a  first  mortgagee,  the  several  incumbrances,  in  the 
absence  of  special  circumstances  affecting  their  relative 
equities,  rank  according  to  their  priority  in  time  {b). 

The  statute  against  clandestine  mortgages  (4  &  5  W.  &  statoteegaiDst 
M.  c.  16)  provides  that  a  mortgagor  granting  a  second  mortgagei. 
mortgage,  without  giving  the  second  mortgagee  notice  in 
writing  of  the  first  mortgage,  shall  forfeit  his  equity  of 
redemption,  and   the  second  mortgagee  shall  hold  the 
lands  as  if  he  had  been  the  absolute  purchaser ;  but  the 
title  of  the  second  mortgagee  imder  this  statute  is  veiy 
doubtful  and  precarious,  so  that  it  is  safer  and  more  usual 
to  resort  to  his  power  of  sale  (c). — By  the  22  &  28  Vict.  c.  Fraadnientcon- 
35,  s.  24,  the  fraudulent  concealment  of  any  instrument  or  omnbranoe.  °' 
incumbrance  by  a  seller  or  mortgagor,  or  his  solicitor 
or  agent,  is  made  a  misdemeanour,  punishable  by  fine  or 
imprisonment. 

A  mort^a^ree  cannot  tack  debts,  which  are  not  char&red  nebta  not 

°^^  .  °        oharged  cannot 

upon  the  estate,  even  against  the  mortgagor:  and  thebetaoked 

rt,  againat  mort- 

mortgage  may  be  redeemed  upon  payment  of  the  mort-  v^r. 
gage    debt    only,    notwithstanding    the  mortgagee  be 


(a)  Sharpies  ▼.  AdanUy  82  Beav. 
218 ;  Mumford  y.  Stohwaster,  43  L. 
J.  0.  694.  But  in  a  case  where, 
under  such  circumstances,  the  legal 
estate  was  conyeyed  bj  the  mort- 
gagor  in  pursuance  of  a  contract 
with  the  first  incumbrancer  to  that 
effect,  it  was  held  to  give  the  right 
to  tack  subsequent  advances  asainst 
mesne  incumbrances,  as  if  originally 
conyeyed.  Cooke  v.  WUiof^  29  Beay. 
100;  and  see  auto,  p.  487. 

(ft)  See  anUf  p.  478 ;  Bmce  v. 
DueheBt  of  Marlborough,  2  P.  Wms. 
495  $  notes  to  Mar»hy,Lee,  1  W.&T. 


L.  0. 561 ;  WUmot  y.  FUe,  5  Hare, 
14 ;  and  see  Hooper  y.  Htxrrieon,  2 
K.  &  J.  86.  *'  If  the  Court  does  not 
find  the  leeal  estate  interposed,  it 
deals  according  to  priorities."  Per 
Wood,  V.  C,  lb.  "If  the  first 
mortgagee  has  not  the  legal  title,  the 
third  mortgagee  by  payment  off  of 
the  first  acquires  no  priority  oyer 
the  second.  Per  Westbury,  L. 
C,  in  PhiUipt  y.  PhUlipe,  81  L.  J. 
C.  826 

(c)  See  obserrations  on  this  Sta- 
tute in  Keimard  y.  Futvoye,  2  Giff. 
81 }  29  L.  J.  C.  558. 
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May  be  teoked 
ftgunst  hair  or 


deviioe. 


JN'ot  agamit 
erediton. 


Tftokingjadg* 
ment  debta. 


a  creditor  in  respect  of  other  debts  not  charged  upon  the 
same  secarity  (a). 

Upon  the  death  of  the  mortgagor  the  mortgagee  can 
tack  against  the  heir  or  devisee  all  such  debts  as  in  the 
administration  of  assets  become  charged  upon  the  real 
estate ;  which  formerly  was  the  case  only  with  specialty 
debts  binding  the  heir^  but  since  the  statute  3  &  4  Will. 
lY.  c.  104^  is  the  case  with  all  debts^  as  well  debts  due 
on  simple  contract  as  on  specialty^  either  under  a  charge 
of  debts  by  will^  or  under  the  statute ;  and  the  heir  or 
devisee  cannot  redeem  without  paying  all  such  debts  (6). 
— So  upon  the  mortgage  of  a  term  of  years  or  other 
personal  estate^  the  executor  cannot  redeem  without  pay- 
ing all  debts  to  the  mortgagee  (c). 

But  he  cannot  tack  debts  not  specifically  charged  upon 
the  estate  against  other  creditors:  who^  having  a  like 
charge  upon  the  real  assets  of  the  deceased  mortgagor,  are 
entitled  to  be  paid  rateably  {d). 

A  first  mortgagee  might  formerly  tack  a  further  sum 
advanced  upon  a  judgment,  as  against  a  mesne  mortgagee 
of  whose  charge  he  had  no  notice,  because  the  judgment 
operated  as  a  charge  upon  the  land  upon  the  credit  of 
which  the  mortgagee  was  presumed  to  have  advanced  the 
money ;  but  a  judgment  is  no  longer  any  charge  upon  the 
land  until  actually  delivered  in  execution  (e). — A  judg- 
ment creditor,  by  buying  in  the  first  mortgage,  could  not 
tack  or  unite  the  two  debts,  because  the  judgment  creditor 


(a)  Per  Hardwicke,  L.  0.,  in 
Morrei  y.  Paske,  2  Atk.  63 ;  Archer 
y.  8mUt,  2  Strange,  1107 ;  per  Ar- 
den,  M.  B.,  in  Jonee  y.  Smith,  2  Ves. 
jun.  376. 

(b)  See  ante,  p.  262 ;  Coleman  y. 
Hinch,  1  P.  Wm».  775 ;  Blvy  y. 
Norwood,  6  D.  &  Sm.  241 ;  21  L. 
J.  0.  716;  ^Ife  y.  (^Her,  20 
Beay.  610;  26  L.  J.  0.  244; 
Thomat  y.  Thomae,  22  Beay.  341 ; 
26  L.  J.  C.  391. 

(c)  See  CoUmani.  Wineh,  supra. 
((Q  Reame  y.  Banoe,  3  Atk.  630 ; 


see  Irhy  y.  Irhy,  22  Beay.  217.  But 
see  MaeelfooVs  Eetaie,  ChawUler'* 
Claim,  L.  B.  13  Eq.  327  ;  41  L.  J. 
C.  286,  where  the  mortgagee  haying 
realised  the  property  and  holding 
the  prooeeds  was  held  entitled  to 
satisfy  unsecured  debts,  though 
the  estate  was  insolyent ;  foUowed 
in  re  Chneral  Fromdewt  Jet.  Co^ 
L.  B.  14  £q.  607;  41  L.  J.  0. 
823. 

(e)  See  ante,  p.  502  ;  Brace  y. 
Ducheee  qfMarlborongh,  2  P.  Wnu. 
494;  Bakery.  Harrie^  16 Yes. 897. 
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acquired  no  specific  charge  upon  the  land,  but  only  a 
general  charge  upon  all  the  real  estate  which  could  be 
taken  in  execution ;  besides,  it  was  said,  the  judgment 
creditor  does  not  lend  his  money  upon  the  credit  of  the 
land,  and  is  not  deceived  by  prior  judgments  or  incum- 
brances (a). 

The  consolidation  of  mortgages  is  an  extension  of  the  con8oiid»tion  of 
doctrine  of  tacking. — A  mortgagee,  having  two  mortgages 
upon  separate  estates  of  the  same  mortgagor,  upon  default 
ill  payment,  may  tack  the  debts  together,  and  charge  the 
whole  sum  upon  each  mortgage.  It  is  a  rule  of  equity,' 
founded  upon  the  principle  that  he  who  seeks  equity  must 
do  equity,  that  the  mortgagor  shall  not  redeem  one  without 
redeeming  the  other ;  and  the  mortgagee  may  claim  this 
equity  not  only  in  a  suit  for  redemption,  but  also  in  a  suit 
for  foreclosure  and  upon  a  sale  under  a  power  (6). 

The  same  right  is  incident  to  equitable  mortgages  (c)  ;  Equitable  mort- 
also  where  the  mortgages  are  held  in  trust  for  the  same 
person,  though  by  diflTerent  trustees  (d). 

The  assicniee  of  separate  mortsracfes  made  by  the  same  Awigaeeot 

^  r  o    o  J  xnortgace  may 

mortgagor  has  the  same  right  to   consolidate. — So  also  oonBoUdate. 
the  mortgagee  of  one  estate  who  subsequently  buys  in  a 
mortgage  upon  another  estate  of  the  same  mortgagor  (e) . 
Upon  the  occasion  of  assigning  two  mortgages  to  the 
same  person,  it  is  usual  to  consolidate  them  in  express 


(a)  Brace  t.  Dtuihett  of  Marl* 
borough,  2  P.  Wms.  491 ;  see  per 
Cottenham,  L.  C,  in  L<icetf  t.  Inffle, 
2  Ph.  421. 

(b)  1  W.  &  T.  L.  0.  562,  notes  to 
Moreh  T.  Lee, — ^'  It  is  quite  settled 
that,  whether  the  suit  is  for  fore- 
closure or  redemption,  the  mortgagee 
has  a  right  to  say  to  the  mortgagor, 
jou  must  redeem  entir^j  or  not  at 
all,"  Per  Cranworth,  L.  J.,  in 
Watte  V.  Symee,  1  D.  M.&  G.  240; 
21  L.  J.  C.  713 ;  and  see  j>er  Turner, 
L.  J.,  in  Taetell  y.  Simih,  2  D.  &  J. 
718  5  27  L.  J.   0.  694  J    Selhy  v. 


FomJret,lJ.  &  H.  886  ;  30  L.  J.  C. 
770,  where  the  doctrine  was  applied 
to  the  surplus  proceeds  of  a  sale 
made  bj  the  mortgagee  under  his 
power. 

(c)  Neve  y.  PenneU^  83  L.  J.  0. 
19;  IIW.  E.986. 

((£)  Taseell  y.  Smith,  2  D.  &  J. 
718 ;  27  L.  J.  C.  694. 

{e)  Bovey  y.  SkipwUh^  1  Ch.  Cas. 
201 ;  Viwt  y.  Padget,  2D.  &  J. 
611 ;  28  L.  J.  C.  21 ;  Tweedale  y. 
Tweedale,  23  Beay.  341 ;  Beevor  y. 
Luck,  L.  B.  4  Eq.  637 ;  36  L.  J.  C. 
865. 

2l 
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terms  by  a  deed  in  which  the  mortgagor  is  made  to 

concur  as  a  party. 

Surety  for  one  of     A  suroty  for  0116  of  two  mortgage  debts  to  the  same 

m»7  constate,  mortgagee^  having  been  compelled  to  pay  it^  is  entitled 

to  stand  in  the  place  of  the  mortgagee^  as  to  the  right  of 

consolidation^    and    so   gain    the    benefit    of  both  the 

securities  {a). 

As  against  pnr.       The  right  to  Consolidate  prevails  against  a  purchaser 

gagee  of  equity   Or  mortgagee  of  the  equity  of  redemption  of  either  of 

the  mortgages^  although  he  took  it  without  notice  of  the 

other  mortgage,  or  of  the  mortgages  being  united  in  one 

person ;  and  notwithstanding  that  the  mortgages  be  not 

united  until  after  the  purchase  or  mortgage  of  the  equity 

of  redemption,  and  that  the  person  in  whom  they  unite 

had  notice  of  it  (&). 


The  dooirine  of 
manhalling. 


The  rights  of  a  prior  claimant  against  several  funds 
belonging  to  the  same  person  or  estate  are  subject  to  the 
doctrine  of  marshalling  the  funds  in   favour  of  other 


(a)  Beyman  t.  Duboii^  L.  B.  13 
Eq.  158  ;  41  L.  J.  C.  224. 

(ft)  Vint  V.  Padget,  2  D.  &  J.  611 ; 
28  L.  J.  0.  21 ;  Selbtf  y.  Fomfret, 
IJ.  &  H.  336 ;  30  L.  J.  C.  770, 
where  the  mortgagee  of  the  one  es- 
tate got  in  the  other  mortgage  after 
t<he  hankmptcy  of  the  mor^agor  and 
was  held  entitled  to  consolidate 
against  the  assignees.'  Beevor  y. 
Luck,  L.  B.  4  Eq.  537 ;  36  L.  J.  C. 
865. — "  The  real  point  seems  to  he 
this,  as  fiir  as  it  is  possible  to  applj 
reasoning  to  a  rule  which  is  some- 
what  difficult  to  reconcile  altogether 
with  sound  principles :  wheneyer  the 
right  to  redemption  is  passed  oyer  to 
another  person  by  the  original  mort- 
gagor, whether  he  sells  the  whole 
property  or  passes  it  by  way  of 
mortgage  only — in  either  one  case 
or  the  other,  he  passes  it  oyer  sub- 
ject to  the  same  equities  as  against 
the  purchaser  or  mortgagee  to  which 
he  himself  was  subject.  That  being 
so,  the  purchaser  is  obliged  to  take 


it,  as  was  said  in  VhU  y.  Fadget^ 
knowing  that  it  is  liable  to  the  con- 
tingency of  the  coalescing  of  the 
two  mortgaged  estates,  eyen  although 
at  the  time  of  the  conyejanoe  they 
may  not  haye  coalesced.  In  VhU  y. 
Padgety  the  person  who  united  the 
two  securities,  and  then  asserted  the 
right,  knew  before  he  united  them 
that  there  was  this  interyening  se- 
curity. The  Ck>uit  said  that  the 
question  of  notice  had  nothing  to  do 
with  it ;  the  Plaintiff  has  a  right  to 
unite  the  two  estates,  and,  ^yinff 
that  right,  the  person  who  is  affected 
by  it  must  be  taken  to  haye  known 
that  there  was  the  possibility  of  such 
union  taking  place.*'  Fw  Wood, 
y .  C,  in  Beeoor  y.  Liwh,  L.  B.  4  Eq. 
646  ;  36  L.  J.  C.  865.  It  seems 
difficult  to  reconcile  this  doctrine  aa 
to  notice  wi€h  the  general  rule  that 
a  mortgagee  cannot  tack  further 
charges  against  an  intermediate  in- 
cumbrance of  which  he  has  notice. 
See  anUi  p  508. 
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claimants.  A  Court  of  Equity  will  marshall,  tliat  is, 
arrange  the  funds  to  meet  the  various  claims  upon 
them  in  such  order  as,  if  possible,  to  satisfy  all  the 
claims. 

Thus,  where  a  claimant  is  secured  upon  two  distinct  pnor  ciwmant 
funds,  and  a  subsequent  claimant  is  secured  upon  one  tootherfandsm 
only  of  those  funds,  if  that  fund  be  insufficient  to  satisfy  cSfmant.  "^^° 
both  claims,  the  Court  will  compel  the  prior  claimant  to 
resort  first  to  the  other  fund,  leaving  him,  as  against  the 
fund  common  to  both,  a  priority  only  for  the  balance  of 
his  claim ;  and  consequently,  where  the  prior  claimant 
has  realised  his  claim  out  of  the  fund  common  to  both,  if 
that  fund  prove  deficient,  and  so  far  as  he  has  exhausted 
it,  the  other  claimant  upon  it  becomes  entitled  to  stand  in 
his  place  against  the  other  fund  (a). 


Accordingly,  where  there  is  a  fii'st  mortgagee  holding  Manhaiiing 

J  X  X   j_  1  J  X  securities  in 

a  mortgage  over  two  estates,  and  a  second  mortgage  or  fayoor  of  seoond 
other  charge  over  one  of  the  estates  only,  the  first  mort-  ™^'**^®®' 
gagee  may  be  compelled  to  resort  first  to  the  estate  over 
which  there  is  no  second  mortgage,  in  order  to  leave  as 
much  as  possible  out  of  the  other  to  the  second  mort- 
gagee ;  and  if  he  has  realised  out  of  the  one  estate  to  the 
exclusion  of  the  second  mortgagee,  the  latter  may  resort, 
in  his  place,  to  the  other  estate  (&). 

Accordinsf  to  the  same  doctrine  in  the  administration  HanhaUing 

assets  in  favour 

of  the  assets  of  a  deceased  person,  if  a  creditor  resort  of  creditors. 


(a)  Aldrieh  v.  Cooper,  8  Ves.  382 ; 
2  W.  &  T.  L.  0.  66;  "A  person 
ba?iiig  two  funds  shall  not  by  his 
election  disappoint  the  party  having 
only  one  fund ;  and  equity,  to 
satisfy  both,  will  throw  him  who  has 
two  funds  upon  tliat  which  can  be 
affected  by  him  only,  to  the  intent 
that  the  only  fund  to  which  the 
other  has  access  may  remain  clear  to 
him."  Fer  Eldon,  L.  C,  lb.— Upon 
this  principle  where  an  appointment 
is  made  generally  out  of  property 


subject  to  a  power,  and  a  subsequent 
appointment  is  made  out  of  a  speciQo 
part  of  the  property,  the  general 
appointment  must  be  satisfied  first 
out  of  the  part  not  specifically  ap- 
pointed and  the  specific  part  can  be 
resorted  to  only  in  case  of  deficiency. 
Morgan  t.  Oronow,  L.  R.  16  Bq.  1. 
{b)  2  W.  &  T.  L.  0.  90 ;  notes 
to  Aldrieh  t.  Cooper  ;  and  see  Hales 
CoXy    32    Beav.    118;    Mofoer'e 


V. 


Tnuts,  L.  R.  8  Eq.  110 ;  Ford  v. 
Tynte,  41  L.  J.  0.  758. 
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to  a  portion  of  the  assets  whicli  is  common  to  other 
creditors^  the  latter  may  stand  in  his  place  as  against 
assets  to  which  the  former  might  have  resorted  but  the 
latter  could  not.  Hence  it  was,  formerly,  that  if  creditors 
by  specialty  biuding  the  heirs,  who  might  recover  satis- 
faction out  of  the  real  estate,  resorted  to  the  personal 
estate  to  the  exclusion  of  simple  contract  creditors  who 
had  no  remedy  against  the  real  assets,  the  simple  con- 
tract creditors  were  allowed  satisfaction  out  of  the  real 
assets  so  far  as  the  specialty  creditors  had  exhausted  the 
personalty  (a). 

The  statute  3  &  4  Will.  IV.  c.  104,  has  superseded 
this  application  of  the  doctrine  of  marshalling  by  render- 
ing the  real  estate  of  the  deceased  of  all  kinds,  which 
he  has  not  by  his  will  made  subject  to  his  debts,  assets 
for  the  payment  of  all  debts,  as  well  debts  due  on  simple 
contract  as  on  specialty  (&). 

ManhNiUog  The  doctrino  of  marshalling  assets  is  also  applied  in 

•flseta  in  favour  ^  .  _  •  i  i 

of  legatees.  favour  01  pecuniary  legatees  as  against  the  real  assets 
descended  or  charged  with  debts.  If  the  creditors  have 
exhausted  the  personal  assets,  which  are  the  only  fund 
for  the  legatees,  the  latter  become  entitled  to  charge  the 
real  estate  to  which  the  creditors  might  have  resorted,  to 
the  extent  to  which  the  creditors  have  exhausted  the 
personalty ;  and  the  same  doctrine  is  applied  as  between 
legatees,  some  only  of  whoso  legacies  are  charged  upon 
real  estate  (c). 

No  marshaiiiiig       But  this  iiffht  18  restricted  to  the  real  assets  left  to 

againflt  devuees*    _ 

descend  or  charged  with  debts  by  the  testator,  and 
there  is  no  marshalling  in  favour  of  pecuniary  legatees 


(a)  Jldrioh  v.  Cooper^  8  Ves.  882 ; 
2  Jorman  on  Wills,  606;  Williams 
on  Ex.  1457,  4th  ed. 

(b)  See  ante,  p.  262. 

(a)  2  W.  &  T.  L.  0.  82,  83,  notes 
to  Aldrich  v.  Cooper  i  Williams  on 
Ex.  1459.  "  The  mere  bounty  of 
the  testator  enables  the  legatee  to  call 


for  this  spedes  of  marshalling ;  that 
if  those  creditors,  having  a  right  to 
go  to  the  renl  estate  descended,  wiU 
go  to  the  personal  estate,  the  choice 
of  the  creditors  shall  not  determine 
whether  the  legatees  shall  be  paid  or 
not."  Per  Eldon,  L.  C,  in  Aldrich 
T.  Cooper,  supra. 
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against  devisees  of  the  real  estate,  nor  any  right  of  con- 
tribution from  the  latter  towards  a  deficiency  of  personal 
estate  (a). — A  devise  to  the  testator's  heir,  since  the 
statnte  3  &  4  Will.  IV.  c.  106,  s.  3,  precludes  marshall- 
ing against  him,  as  under  that  statute  he  is  to  be  con- 
sidered to  have  acquired  the  land  as  a  devisee,  and  not 
by  descent  (b) . 


(a)  Mirehouse  y.  Scaife,  2  M.  & 
Cr.  695 ;  Collint  y.  Lewis,  L.  R.  8 
£q.  708 ;  Dugdale  v.  Du^dale,  41 
L.  J.  C.  565;  L.  B.  14  Eq.  234, 
in  which  cases  Hensmcm  y.  Fryer, 
L.  B.  3  Ch.  420 ;  27  L.  J.  C.  77  j 
deciding  that  deyisees  should  con- 
tribute rateablj  with  legatees  was 
disregarded  as  being  *'  clearly  amis- 
taken  decision." — "  Where  lands  are 
specifically  devised  the  legatees  shall 
not  stand  in  the  place  of  the  cre- 


ditors against  the  devisees,  for  that 
is  upon  the  supposition  that  there  is 
in  the  will  as  strong  an  inclination 
of  the  testator  in  favour  of  a  specific 
devisee  as  a  pecuniary  legatee,  and 
therefore  there  shall  be  no  marshal- 
ling." Per  Eldon,  L.  C,  in  Afdrich 
v.  Cooper,  8  Yes.  382.  And  see  2 
Jarman  on  Wills,  601. 

(b)  See  ante,  p.  161 ;  Strickland 
V.  Strickland,  10  Sim.  374. 
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Abetakoe. 

of  freehold,  47. 

of  remainders,  48,  338. 

admissible  in  equity,  470. 

ACCUlCULATIOir. 

of  rents  and  profits,  462. 

statutory  restrictions  of,  462. 

of  infant's  estate,  465. 

in  excess  of  rule  of  perpetuity,  466. 

destination  of  income  under  void  trust  for,  467. 

trust  for,  after  vesting  of  the  property,  468. 
AonoN. 

real  and  personal,  8. 

real  actions  abolished  by  statute,  59.     See  Ejbotmekt. 
Adhittaitce. 

to  copyhold,  72,  88. 

mandamus  to  compel,  88. 

bill  in  chancery  to  compel,  88.    See  Copyhold. 
Agent. 

notice  to,  afiects  principal,  498. 

AOBBEHBNT. 

uses  raised  by,  108. 
trusts  created  by,  137* 
voluntary,  187. 
for  lease,  198. 
tenancy  under,  201. 
concerning  interest  in  land,  198. 
to  execute  power,  424. 

equitable  mortgage  by,  297,  299.    See  Contract. 
An>B,  28. 

AliIElTATION. 

fines  for  licence  on,  28. 

without  licence  by  statute  quia  emptores,  19,  28. 

power  of,  as  against  heir,  83. 

limitation  in  restraint  of,  219. 

condition  against,  237. 
Akcestob. 

admitted  in  descent,  66. 
AiroiEirr  Deueske,  24,  25. 

customary  freehold  in,  77* 
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Ck)NDiTioir — continued. 

effeot  of  licence  for  breach  of^  240. 
waiver  of,  228,  240. 
relief  againsti  at  law,  241. 
relief  in  eqi^,  241. 

CONDITIOHAL  LnilTATION,  214,  216. 

to  disentoiling  deed,  40. 
to  ezeoation  of  power,  406. 

CONSIDERATIOK. 

of  use,  106, 109. 

in  bargain  and  sale,  109, 

in  covenant  to  stand  seised,  110. 

of  trust,  188. 

good  and  valuable  considerations,  110, 188. 

of  marriage,  188. 

CONSOLIDATIOir. 

of  mortgages,  618. 

bj  assignee  of  mortgages,  613. 

by  surety  for  one  of  the  mortgages,  614. 

against  purchaser  of  equity  of  x^ademption,  614. 

GOKBTKUCTION. 

of  conditions,  288. 

of  words  of  contingency,  389,  367. 

in  fitvour  of  vesting,  289,  889,  866. 

in  fi&vour  of  remainders,  364,  864. 

restricting  contingency,  867. 

extending  contingency,  869. 

of  wills,  69. 

of  powers,  378,  893,  896,  400. 

of  charges  of  portions,  etc.,  as  to  vesting,  478. 

of  phrases  **  die  without  issue,"  "  £ulure  of  issue,"  etc.,  188,  447. 

«  or  '*  construed  as  «  and,"  160,  361,  449. 

OOKTIKGBNOT,      See  OONSTEUOTIOH. 

CoKTivQwxT  Ebicaikdbb,  48,  322. 
I  classification  of,  323. 

to  person  not  ascertained,  324. 
requires  particular  estate  of  freehold,  829. 
must  be  vested  at  determination  of  particular  estate,  328. 
destruction  of,  67,  830. 
trustees  to  preserve,  331. 
of  copyhold,  82,  832. 
to  unoorn  child,  338. 
to  child  of  unborn  child,  333. 
with  subsequent  remainder,  887. 
with  alternative  remainder,  338. 
construction  of,  389. 
COTSrsTSQVST  USB,  116. 

contingent  limitation  of  equitable  estate,  471. 

CONTnrUAIi  CLAIM,  69. 
GONTBACrr. 

creation  of  trust  by,  137. 

equitable  estates  arising  from,  302. 

conversion  by  contract  of  sale,  306.    See  Agbbbubht  ;  Babgaut  anp 

8ALB  ;   CONSIDBRATION  ;  COYEKAirr. 
GOBTBBSION. 

doctrine  of^  248, 
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CoKTUBSiON — eofUinued, 
of  land  into  money,  249. 
of  money  into  l&nd,  249. 

absolnte  and  conditional,  249. 

discretionary,  250. 
resulting  interest  under,  250,  251. 
residuary  bequest  under,  252. 
residuary  devise,  252. 
nature  of  residuary  interest,  263. 
election  against,  264. 
of  partnership  estate,  256. 
by  contract  of  sale,  906. 

GONYEYAKCE. 

tortious  operation  of,  57,  58. 

Yolnntary,  134. 

obtained  by  fraud,  185. 

of  equitable  estate,  142. 

as  execution  of  power,  882. 

of  copyhold,  72. 
Copyhold  Tbnube,  22,  72,  76. 

application  of  statutes  to,  78. 

statute  of  uses  does  not  apply  to,  123. 

possession  of,  86. 

rights  and  remedies  of  copyholder,  87. 

estate  of,  regulated  by  custom,  79. 

limitation  of  uses  of,  80. 

estate  tail  in,  81. 

conveyance  o^  by  surrender  and  admittance,  72,  80. 

lease  of,  84. 

devise  of,  84. 

devise  of  freehold  and  copyhold  combined,  124. 

power  of  appointment  of,  83. 

descent  of,  86. 

escheat  and  forfeiture  of,  90. 

extinction  of,  93,  94. 

regrant  of  by  lord,  95. 

enfranchisement  of,  97. 

trusts  and  equitable  estates  of,  129,  183,  140. 

how  far  binding  on  lord,  141. 

equitable  estate  tail  of,  142. 

mortgage  of,  300. 

future  estates  of,  314. 

contingent  remainder  of,  882. 

made    assets  for   debts,  263.    Sec   Adhxttaitob  ;   Coubt   BollB; 
Custom;  SuBBEirnxB. 
CoFYHOU)  Fines,  89. 

fees  of  steward,  90. 
COBVAGE,  23. 

Court  Babok,  20. 

castomary  court  baron,  22. 
Coubt  Leet,  22. 
Coubt  Rolls. 

title  by  copy  of,  72. 

inspection  of,  73. 

admissible  in  evidence,  73. 

mortgage  by  deposit  of,  800. 

search  of,  by  purchaser,  501. 
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Ck)YXKANT. 

to  stand  seised,  109. 

to  renew  lease,  203.  * 

running  with  land,  203. 

to  pay  mortgage  debt,  282. 

to  execute  power,  424. 

OSBDITOBB. 

voluntary  oonvejance  void  against,  184. 

taoking  unsecured  debts  against,  512.    See  Asbbts  ;  Dbbts. 
Gbown  Dbbtb. 

registration  of,  601. 

do  not  affect  land  unless  writ  issued,  601. 
Custom  of  manob. 

general  custom  judicially  noticed,  78. 

special  customs,  74. 

essentisl  requisites  of,  74. 

evidence  of,  75. 

special  custom  of  entail,  81. 

to  take  timber  and  minerals,  87. 

CUSTOMABT  GOUBT  BaBON,  22,  72. 
CCTSTOMABT  ESTATB. 

ol  cop^  hold,  79. 
CusTOHABT  Fbebhold,  76,  77. 

CVSTOMABT  TSKTTBE,  70. 

Special  formd  of,  77. 
Cy-pbbs. 

doctrine  of  construction,  application  to  wills,  336. 
to  appointment  by  will,  418. 

Death. 

S resumption  of,  196. 
eath  '*  without  issue,"  182,  325. 
Debts. 

charge  of  by  deed,  258. 
by  will,  259. 

implied  from  direction  to  pay,  259. 
creates  equitable  assets,  260. 
priority  of,  in  administration  of  assets,  261,  263. 
specialty,  binding  heir,  262. 
land  made  assets  for  simple  contract  debts,  262. 
copyhold  made  chargeable  for,  263. 
charge  of,  on  land  in  exoneration  of  personalty,  266. 
charge  of,  combined  with  legacies,  269. 
interest  upon  charge  of,  270. 

power  in  devisee  or  executor  to  raise  charge,  271,  878. 
See  Absbts  ;  Cbbditobs  ;  Cbown  Dbbtb  ;  JuDomirTB. 
Debd. 

of  feoffment,  50. 
of  grant,  58,  56. 
of  lease,  198. 

in  execution  of  power,  403. 
Dbhbskb  Lands,  19,  70. 

customary  tenants  o(  71. 
ancient  demesne,  24,  25,  77. 
Dbmibb,  197.    See  Lease. 
Dbyisb. 

specific  and  residuary,  265. 
lapsed,  266. 
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Dttise — continved. 

future  and  executory,  356. 

application  of  rule  in  Shelley^ti  case  to,  357. 

in  execution  of  power,  409,  411.    See  Execftoey  Dbyibe  ;  Will. 
Dbposit. 

under  contract  of  sale,  305. 

of  deeds,  mortgage  bj,  297. 
Descent,  60. 

traced  from  purchaser,  61. 

restricted  to  blood  of  purchaser,  61. 

of  estate  tail,  63. 

of  equitable  estate,  143. 

of  copjhold,  86.    See  Hbib. 
Descent  Cast,  59. 

DlSOOHTINUANCB,  69. 

Disseisin,  56. 

seisin  of  disseisor,  61. 

no  disseisin  of  copyhold,  84. 
Distbess. 

for  rent  service,  24. 

power  of,  under  mortgage  deed,  291. 

Ejectment,  Action  of. 

by  lessee  for  years,  44. 

by  copyholder,  87, 

against  tenant  at  will,  209. 

against  tenant  at  sufferance,  218. 

for  forfeiture,  229. 

by  landlord  for  rent  in  arrear,  283. 

by  mortgagee  against  mortgagor,  290. 

real  actions  abolished  except,  59. 
Election. 

to  enforce  forfeiture,  92,  229. 

against  conversion,  254. 

under  appointment  in  excess  of  power,  418,  420. 
Elegit. 

tenant  by,  205. 
Enfkanohiseuent 

of  copyhold,  97. 

statutes  of,  98. 
Entail.    See  Estate  Tail. 
Entry. 

to  perfect  lease  for  years,  44^  49. 

right  of,  upon  disseisin,  66,  58. 

to  avoid  freehold  under  condition,  225. 

to  avoid  lease,  226. 

construction   of  conditions  requiring,  226,  227-     See  Condition  j 
Bb-entbt. 
Equitable  Assets,  260. 

land  made  chargeable  as,  262. 
Equitable  Estate,  126,  243. 

legal  estate  subservient  to,  127. 

corresponding  to  legal  estates,  243. 

created  by  express  Umitation,  139,  243. 

by  construction  of  equity,  141,  244. 

equitable  rights  distinguished  from,  246. 

estates  and  interests  peculiar  to  equity,  248. 

conveyance  of,  142. 

devise  of,  142. 
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Equitable  EsTAin—cotUinued. 

descent  of,  148. 

mortgage  of,  801. 

futare  limitations  of,  469. 

power  of  appointment  of,  470. 

contingent  limitations  of^  471. 

rule  of  perpetuity  applied  to  limitations  of,  470. 

rule  in  Shelley's  Case  applied  to,  472. 

assignee  of,  takes  subject  to  equities,  491.   See  Chabob  ;  Contbbsion  ; 
Tbubt. 
Bqttitablb  Mobtgaob. 

by  deposit  of  deeds,  297. 

by  agreement,  299. 

of  copyhold,  300. 
Equity. 

the  system  of  uses,  100. 

the  system  of  trust-s,  126. 

follows  the  law,  189,  243. 

to  prevail  in  case  of  yarianee  with  law,  129. 

remedial  jurisdiction  in  case  of  fraud,  mistake,  etc.,  241. 

remedies  of  incident  to  legal  title,  489. 

remedies  auxiliary  to  legt3  title,  490. 

relief  against  forfeiture,  241. 

relief  in  aid  of  execution  of  powers,  241. 
to  set  aside  execution  of  powers,  430. 
Equity 

of  redemption,  282,  284. 

made  assets  for  debts,  285. 

form  of  reservation  of,  285.     See  Mobtoagb. 
Ebchbat,  27,  90. 
ESOUAGB,  28. 
Ebtatb 

in  land,  8,  4. 

defined  by  the  terms  of  limitation,  152.    See  Equitablb  Estatr  ; 
Ebtatb  in  Feb  Simple  ;  Estate  Tail  ;  etc.  etc. 
Estate  at  Will.    See  Tbkancy  at  Will. 
Estate  fob  Lite,  189. 

pur  autre  vie,  189. 

for  several  lives,  190, 192. 

for  own  life  greater  than  for  life  of  another,  190. 

limitation  of,  191. 

by  devise  without  words  of  limitation,  192. 

by  implication,  198. 

with  proviso  for  eeuer^  219. 

determinable  at  will,  220. 

occupancy  of  estate  pur  autre  vie,  193.  ^ 

limitation  to  special  occupant,  198. 

special  occupant  by  statute,  194. 
Estate  fob  Ybabb,  197. 

limitation  of,  199. 

limitation  to  executors,  202. 

to  heirs,  202,  208. 

covenant  for  renewal,  203. 

determinable  upon  lives,  220. 

determinable  by  notice,  221.    See  Leabb,  Teem. 
Estate  in  Feb  Simflb,  88, 165. 

conditional,  85,  86,  217. 

limitation  of,  in  conveyance,  156. 
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EsTATB  nr  Fee  ^iuvle— continued, 
limitation  of,  in  wills,  169. 
devise  of,  without  words  of  limitation,  164. 
implied  from  devise  over,  165. 
implied  from  charge  imposed,  166. 
in  deyise  to  trustee,  167. 
Estate  ik  Feb  Tah.,  87, 168. 

limitation  of,  in  oouyeyanoe,  168. 

in  will,  175. 
devise  to  heirs  of  the  body,  175. 

to  issue,  etc,  180.  m 

implied  from  devise  over  on  failure  of  issue,  18274i6. 
proviso  for  cesser  of,  217,  466. 
mode  of  disentailing,  39. 

power  of  tenant  to  convey  fee  simple  discharged  of  subsequent  limita- 
tions, 40,  219,  465. 
descent  of,  68. 
in  copyhold,  81, 174. 
Exchange. 

power  of.    See  Sale. 
Bzecftob. 

limitation  of  term  to,  202. 

devise  to,  for  payment  of  debts,  204. 

direction  to,  to  pay  debts,  269. 

entitled  to  legal  assets,  260. 

power  to  raise  charges,  272. 

construction  of  will,  as  to  giving  power  or  estate  to,  378. 

EXECUTOBT  BEQUEST. 

of  term,  321. 
EzscuTOBT  Devise,  69,  360. 

not  preceded  by  freehold,  860. 

divesting  preceding  estate,  361. 

after  determination  of  preceding  estate,  863. 

alternative  executory  devises,  864. 

construed  as  remainder,  if  capable,  864. 

remainder  or  executory  devise  according  to  event,  865. 

construed  in  favour  of  vesting,  366. 

to  children,  370. 
ExECUTOBT  Teubt,  244. 

construction  of,  246,  478. 

in  marriage  articles,  246. 

in  wills,  246. 

SXTIKOTION. 

of  manor,  21. 
of  copyhold,  98. 

by  surrender  to  lord,  93. 

by  copyholder  acquiring  freehold,  94. 

by  severance  of  copyhold  from  manor,  94. 

Family. 

devise  to,  189. 
Fbaltt,  26. 

of  copyholder,  90. 
Fee,  18,  31. 

fee  simple.     See  Es  iate. 

fee  tail.    See  Estate. 

base  fee,  35,  40. 
Feofee. 

to  uses,  100. 
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FiOPPMENT,  18,  46. 

required  to  be  in  writing,  50. 

by  deed,  50. 

superseded  by  grant,  51. 

tortious  effect  of,  57. 

re-feoffment,  52. 
Fbudal  System,  17. 
Fines. 

as  form  of  conreyance,  abolished,  39. 

FlEB. 

on  Alienation  of  fie,  27,  29,  30. 
on  admission  to  copyhold,  89. 
on  change  of  lord,  89. 
for  licence  to  copyholder,  90. 
on  regraat,  97.  * 

FOBECLOBUBB. 

of  mortgage,  280,  284. 

sale  instead  of,  282. 

by  equitable  mortgagee,  298. 

FOBFEITUBE. 

of  fee  by  treason  or  felony,  28,  91. 

by  feofibient  or  fine,  57»  58. 

of  copyhold  by  a  freehold  conreyanoe,  90. 

by  a  lease  without  licence,  91. 

by  waste,  91 . 

by  refusing  admittance  and  serrices,  91. 
wairer  of,  by  lord,  92. 
for  breach  of  condition,  280,  231,  233. 
relief  against,  241. 

FOBMEDON. 

writ  of,  37. 

FBANKALHOiaK,  25,  30. 

Fbavchibe,  20. 
Fbaud. 

of  solicitor,  notice  not  imputed  to  client,  499. 

in  registration,  505. 

in  concealment  of  incumbrance,  511. 
Fbauds. 

Statute  of.    See  Statutes  cited,  29  Oar.  11.  c.  3. 
Fbebhold. 

tenure,  17. 

estate,  43. 

estate  in  copyhold,  84. 

future  and  oontingmt  estate  of,  47,  48,  313. 

in  equitable  estates,  470.    See  £8tatb  ;  Copyhold. 
Future  Estates,  312. 

freehold  infuturo,  47,  313. 

lease  for  years  infuturo,  314. 

future  uses,  116. 

future  equitable  est*\tes,  469. 

future   uses   of  copyhold,  314.      See   Bemaikdsb  ;     Reybbsiov  ; 
SPBiNaiNG  Uses;  Executory  Detibb;  etc. 

GATBLEIlfD,  24,  25. 

descent  in,  86. 

QlPT. 

imperfect,  138. 
Goods. 

as  subject  of  property,  8. 
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G-BAWSOHTXiDBBN. 

devise  to,  444. 

power  to  appoint  to  children  does  not  include,  390. 
appointment  to,  construed  ey-presy  418. 
appointment  to,  where  too  remote,  459. 

under  marriage  settlement,  460.    Bee  Childebn. 
Gbavd  Sbbjbakty,  23,  30. 

G-RANT. 

distinction  of  liyerj  and  grant,  62,  198. 

freehold  lies  in,  51. 

roles  of  limitation  in,  61. 

meaning  of  term,  53, 198. 
Graktob. 

limitation  by,  to  himself,  51. 
to  his  heirs,  52. 

title  of,  by  purchase,  52. 
Gboss. 

power  in,  386. 
Gttabdiak. 

in  socage,  27. 

HA£F-BLOOD, 

descent  to  heir  of,  62. 
Heib. 

fee  extended  to,  32. 

title  o^  by  grant  and  by  descent,  88. 

rules  of  descent  to,  60. 

preference  of  male,  63 

lineal  and  collateral,  64. 

as  word -of  limitation,  83,  156, 159. 

as  word  of  purchase,  157,  34  i. 

as  deyisee,  160, 161. 

limitation  to  heir  of  grantor,  52. 

devise  to  heir  of  testator,  161. 

heir  with  additional  description,  162. 

"heir  male,"  158,  162, 174,  176,  344. 

"heir  now  living,"  159,  844.    See  Estatb  m  Fbb  Simplb. 
HsiB  07  THB  Body. 

grant  restricted  to,  32. 

fee  conditional  upon  issae,  85. 

fee  tail,  37. 

80  words  of  limitation,  169,  175. 

as  words  of  purchase,  172. 

80  devi«ee,  178. 

meaning  of,  qualified  by  context,  179,  844. 

"  heir  male  of  the  body,"  178, 179.    See  Estate  nr  Fbb  Tail. 

HXBBDITAMBBTS. 

corporeal,  61. 

incorporcttd,  58. 
Hbbiot,  27,  80. 

in  copyhold,  90. 
HOMAGB,  26. 

HusBAKD  Ain>  Wm. 

Conveyance  to  wife,  52.    See  Mabbiagb. 

iKCfUKBBAiroB.    See  Ohabgb. 
search  for,  501,  608. 
notice  of.    See  Notiob. 
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iNViKT. 

wardflhip  of,  26. 

IirFBITDATIOV,  18. 

Sab-infeodafcion,  18. 
Inhbbitakoi.    See  Dbsoent;  Fbb;  Hbib. 
Ikbitbakob. 

forfeiture  under  condition  for,  241. 

power  of,  in  mortgagee,  296. 
IiTTBBBSBB  Tbbmiki,  44, 198,  814. 
Intbbbst. 

upon  charge  on  land,  269. 

upon  charge  of  debt«  and  legacies,  270. 

on  specific  legacy,  271. 

on  mortgage,  282. 

distress  for,  under  mortgage,  291. 
lasiTB. 

as  word  of  limitation,  180. 

as  devisee,  184,  185. 

with  words  of  limitation,  184. 

with  words  of  distribution,  185. 

limitations  and  devises  on  failure  of,  181,  182. 
when  too  remote,  445. 
meaning  of  "  die  without  issue,"  etc.,  182,  4i7. 

JOIKT   OWKBBfiHIP,  11. 
JoiKTirBB. 

power  of  appointing,  879,  897. 

execution  of  power  in  excess,  437. 

JUBGMBNT. 

as  charge  upon  land,  501. 

does  not  affect  land  until  execution,  502. 

registration  of  writ,  502,  508. 

Older  for  sale  under,  502. 

interests  not  capable  of  delivery  under,  503. 

purchase  with  notice  of,  503. 

charges  beneficial  interest  only,  504. 

decrees  and  orders  in  equity,  bankruptcy,  etc.,  502. 

against  donee  of  power,  885. 

Enight  Sbbtiob,  22. 

Lakd. 

as  subject  of  property,  3,  4,  9. 
Lbabb. 

for  years,  44, 197. 

requiring  writing  and  deed,  49, 198. 

parol  lease,  198. 

agreement  for,  198,  201. 

estate  and  possession  of  lessee,  44,  49. 

leasehold,  45. 

certainty  of  term,  199. 

for  successive  terms,  200. 

*•  from  year  to  year,"  200. 

with  covenant  for  renewal,  203. 

determinable  upon  lives,  220. 

during  minority,  221. 

to  commence  infuturOf  50,  314. 

with  renuiinder  of  freehold,  49,  326. 
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LsABi — conHmted, 

lease  and  release,  65. 

mortgage  of  leasehold,  300. 

power  of  leasing,  879,  396. 

form  of,  under  power,  897. 

in  excess  of  power,  418. 

reUef  aeainst  defects  in  lease  under  power,  427. 

of  copyhold,  84^  90.    See  Estatb  vob  Yiabs  ;  Intkbbssb  TBBHnn. 
Lboaoibb. 

charge  of,  258, 267,  269. 

in  aid  of  personalty,  268. 

on  real  and  personal  estate  rateably,  268. 

charge  of  debts  and  legacies,  269. 

construction  of,  as  to  Testing,  473. 

construction  of,  as  charge  on  personalty,  474. 

marshalling  assets  in  far  our  of,  516. 

no  equity  in  legatee  against  devisee,  516. 

LSGAL  SSTATE. 

subservient  to  equitable,  127. 
legal  and  equitable  title,  127. 
union  of  titles,  128. 
protection  of,  in  equity,  485. 
taken  away  by  statute,  485,  492. 
equitable  remedies  incident  to,  489. 

auxiliary  to,  490. 

LlOBKOB. 

effect  o(  upon  conditions,  240. 

restricted  effect  of,  240. 

to  copyholder  to  lease^  etc.,  90. 
Lixv. 

for  unpaid  purchase  money,  290,  808. 

discharge  o^  by  other  securities,  304. 

for  purchase  money  paid  in  advance,  805. 
Lnx.    See  Estatb  fob  Iawb  ;  Lxabb. 
Ldutatiov. 

of  estates,  152,  812. 

distinction  between  words  of  purchase  and  of,  152. 

devise  without  words  of^  168. 

conditional,    distinguished    from    condition,   224.      See  Bstatbb; 
Fbxbhold  ;  Hbibs,  etc. 
Ldotatiov. 

of  actions  for  recoverjr  of  land,  59,  75,  89. 

of  action  for  rent  or  mterest  charged,  282. 

of  action  on  specialty,  282. 
Lib  fbhdbvb. 

purchaser  affected  by,  500. 

registration  of,  500. 
Litbbt. 

feoffment  by,  46. 

distinction  between  grant  and, 

MaIiBB. 

preference  of,  in  descent,  68. 
Mabdakub. 

by  copyholder  for  admittance,  88. 
Mahdbyillb'b  Cabb. 

rule  in,  172, 178, 186. 
Makob,  19. 

2  m2 
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creation  and  extinction  of,  21. 

reputed  manor,  21. 

severance  of,  94.    See  Oofthold  ;  Goubt,  etc. 

MABItTAgB. 

of  ward,  26,  29. 

eetate  determinable  upon,  219. 

estate  daring,  219. 

condition  in  restraint  of,  235. 

will  revoked  by,  448. 

equivalent  to  valuable  consideration,  138,  486. 

llASSaALLlKG. 

doctrine  of,  514. 

securities,  515. 

assets,  515. 

in  iavour  of  legatees,  516. 
Mbbgib. 

of  equitable  in  legal  estate,  128. 

of  estate  jmr  auire  vie  in  estate  for  life,  190. 

of  estate  for  life  in  remainder,  330, 

effect  of,  upon  contingent  remainder,  330. 
Mbsnx. 

lord,  18. 

Mn)DLE8SZ. 

register  of  deeds,  504. 

MOBTOAGB. 

with  condition  of  re-enti^,  232. 

with  proviso  for  redemption,  233,  276, 

redemption  by  statute,  279. 

foreclosure,  280,  283. 

power  of  sale,  280. 

covenant  to  pay,  282. 

with  separate  boud  for  debt,  283. 

by  trust  for  sale,  283. 

equity  of  redemption,  284. 

debt  made  primary  charge  on  the  land,  287. 

mortgagor  in  possession,  290. 

re-demise  to  mortgagor,  291. 

distress  for  interest,  292. 

rights  of  mortgagee,  293. 

conveyance  of  the  land  by  resting  order,  294. 

conveyance  by  personal  representative  of  mortgagee,  296. 

mortgagee  in  possession,  295. 

equitable  mortgage,  297. 

agreement  for  mortgage,  299. 

mortgage  of  copyhold,  800. 

of  leasehold,  300. 

of  equitable  estates  and  interests,  301.. 
tacking  further  charge,  507. 

S'ving  second,  without  notice  of  first,  511. 
ludulent  concealment  of,  511. 
consolidation  of,  518. 

MOBTGAaBB. 

charge  of,  for  debt  interest  and  costs,  293. 

legal  estate  of,  294. 

devise  by,  294. 

personal  representative  of,  may  convey,  295.  • 

in  possession  bound  to  account,  295. 
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IfoBTGAOBB — oonHnued, 

account  with  annual  rests,  295. 

may  insure,  296. 

may  appoint  receiver,  296. 

not  a  trustee,  296,  488,  610. 

notice  to,  gives  no  priority,  610.    See  MoBTaAQB. 

MOBTGAGOB. 

in  pcMsession,  290,  292. 

tenant  under,  290. 

not  bound  to  account  for  rents  and  profits,  292. 

may  sue  in  his  own  name,  293.    See  Mobtgagb. 

MOTBABLBB  AITD  IKMOYBABLBfl,   3,  8,  46. 

Nbgligbkob. 

priority  lost  by,  479. 

as  to  custody  of  deeds,  479 

NOTIOB. 

to  determine  tenancy,  200. 

to  redeem  mortgage,  279. 

to  trustee,  when  necessary  to  complete  assignment,  301,  483. 

upon  change  of  trustees,  484. 

of  prior  claim  postpones  purchaser,  492. 

before  payment  or  conveyance,  498. 

actual  and  constructive,  493. 

of  matter  for  inquiiy,  494. 

abstaining  from  inquiry,  494. 

of  deeds  and  their  contents,  494. 

effect  of  representations  as  to  deeds,  496. 

from  possession  of  deeds  by  banker  or  solicitor,  495. 

suppression  of  deeds  by  fraud  or  accident^  496. 

from  informality  or  defect  in  deeds,  496. 

from  possession  of  the  land,  497. 

to  solicitor  or  agent,  498. 

of  fraud  in  solicitor  or  agent,  498. 

of  lU  pendens,  600. 

of  crown  debts,  601. 

of  judgments,  601. 

presumed  from  search  of  register,  503,  506. 

OCCUPAITOT. 

of  estate  jmr  autre  vie,  193. 
limitation  to  special  occupant,  193. 
executor  as  special  occupant,  194. 
of  copyhold,  196. 

FABOEinEBS,  64. 

Pabtiottiab  bstatb,  40.    See  Bbhaikdbb. 
Pabtnbbbhip. 

conversion  of  real  estate  of,  266. 
Patbbkal. 

line  preferred  in  descent,  63. 
Pbbpbtititibs. 

rule  against,  whether  applied  to  remainders,  885 

rule  stated,  440. 

period  of  gestation  allowed,  441. 

applied  to  limitations  to  persons  by  description,  442. 

mnitations  to  dass  of  persons,  448, 460. 
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FXBFBTUITIBB — eonOnued. 

limitations  to  children  and  gnndchildren,444,459. 

limitations  apon  failure  of  issue,  446. 

rule  applies  mdependently  of  erent,  449. 

directions  postponing  possession,  461. 

limitation  in  altematiye  of  remote  erent,  462. 

limitations  restricted  hj  duration  of  estate,  468. 

limitations  after  estates  tail,  456. 

term  preceding  estate  tail  upon  trusts  subsequent,  457. 

rule  applied  to  powers,  468. 

to  powers  of  sale,  etc.  in  settlements,  460. 

to  directions  to  accumulate  rents  and  profits,  466. 
Pebsoital  estate. 

primary  assets  for  debts,  260. 

exoneration  of,  by  testator,  266, 268. 

exoneration  o^  from  mortgage  debt  by  statute,  287. 
Pebbonb. 

law  of,  as  afiecting  property,  11. 

POBTIONB. 

charged  on  land,  268, 478. 
power  of  charging,  397. 
construction  o^  as  to  Testing,  478. 
satisfaction  of,  by  adyanoement,  476. 
presumption  agaiBst  double  portions,  476. 

POBSBSSIO  FBATBI8,  62,  63. 
POSBEBSIOV. 

of  land  and  of  goods  compared,  6. 
of  lessee  for  years,  44. 
distingtiished  from  seisin  of  freehold,  49. 
of  tenant  at  will,  206. 
of  tenant  at  sufferance,  212. 
of  copyholder,  86. 
of  mortgagor,  290. 
of  mortgagee,  296. 

is  constructiye  notice  of  title  and  claims  of  tenant,  497. 
not  as  between  yendor  and  purchaser,  498. 

POSBIBILITT. 

doctrine  of  remote^  886. 

PoeTHUMOUB  CHILD. 

may  take  remainder,  829.    See  Child  in  venire  ea  nUre. 

POWEBB. 

of  appointing  and  reyoldng  usee,  114^  874. 

uses  appointed  under,  876. 

created  by  will,  877. 

to  trustees  or  executors,  877. 

construction  as  to  power  or  estate,  878. 

to  raise  charge  for  debts  and  legacies,  879. 

to  lease,  sell,  etc.,  879, 896. 

in  settlements,  operating  upon  the  interests  and  upon  the  property,  879. 

usual  powers,  386.  ' 

co-existing  with  estate,  881. 

donee  of  power  acquiring  fee,  381. 

suspension  of^  by  conyeyance,  383. 

conyeyanoe  with  reseryation  of  power,  384. 

judgment  against  donee  of  power,  886. 

appendant  or  appurtenant,  8B6. 

collateral  or  in  gross,  886. 

simply  collateral,  887. 
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F0WBB8 — continued. 

general  and  particular,  889. 

dlBtributiye  and  ezcluBiye,  889,  436. 

constraction  of,  as  to  estates  to  be  appointed,  393. 
as  to  priority  of  operation,  396, 

time  of  execution,  398. 

form  of  execution,  402. 

execution  hj  deed  and  will,  403,  423. 

delegation  of  power,  406. 

effect  of  oonveyance  or  devise  as  execution  of,  408. 

effect  of  general  devise,  411. 

partial  execution,  413,  415. 

execution  with  reservation  of  power,  413. 

execution  in  excess  of  power,  as  to  the  objects,  416. 
as  to  the  estate,  418. 

execution  aided  in  equity,  421. 

covenant  or  contract  to  execute,  424. 

power  held  in  trust,  426. 

execution  in  fraud  of  power,  430. 

illusorv  appointment,  435. 

rule  of  perpetuities  applied  to,  458. 

in  settlements,  restricted  bj  duration  of  settlement|461. 
Fbeoatobt  tbust.    See  Tbust. 
Fkhceb  SBisnr,  26,  29. 
Pbimogbnitubb,  64. 
Fbiobitt. 

in  equity,  477. 

due  to  priority  in  time,  478. 

lost  by  fraud  or  negligence,  479 

by  notice  to  trustee,  482. 

of  powers  in  settlements,  396.    See  Jjb&jll  Ebtate  ;  NonoB. 
Fbopebty. 

subjects  of,  2 

civil  law  of,  6. 

English  law  of,  6. 

real  and  personid,  8. 

transfer  of,  11. 
FBOTBcnoir  of  lbgal  bstatb.    See  Lboal  Estatb  ;  PvBOHAflB. 

FbOYISO  fob  CBB8BB,  217. 

of  estate  tail,  217. 
of  estate  for  life,  219. 
of  term  of  years,  221. 
for  redemption  of  mortgage,  278. 
Pub  autbb  tie.    See  Ebtatb  fob  Life  ;  Ooottpakot. 

PUBOHASB. 

words  of,  distinguished  from  limitation,  152. 
equitable  estate  of  purchaser,  803. 

Slea  of,  for  value  without  notice,  144,  486,  491. 
'om  trustee,  487. 
after  notice,  488. 
re-purchase  by  trustee,  488. 
as  root  of  descent,  61. 

PVBOHASB  MONET. 

when  purchaser  bound  to  see  to  application,  275. 
lien  of  vendor  for,  303. 
charged  primarily  on  the  land  by  statute,  810. 
hen  of  purchaser  for  deposit,  305.    See  Beobipt. 

QriA  Emttobes,  statute  of,  18, 98. 
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Bbal. 

and  peraonal  property,  8. 

and  personal  actions,  8* 

actions  abolished,  59. 
Beceipt. 

power  to  giye,  145,  276. 
in  trustee,  275, 
in  executor,  276. 

statutory  power,  277. 

effect  of  signing  receipt  for  purchase  money,  481. 
Beceiysb. 

power  in  mortgagee  to  appoint,  296. 
Bbooteby. 

used  as  conveyance,  39. 
Bedemftion. 

of  mortgage,  282,  278,  288. 

express  proviso  for,  233,  278. 

costs  of,  279. 

redemption  by  statute,  279.    See  MoBT«Aas. 
Be-entRt. 

condition  of,  215,  225.    See  Ck>irDiTiOK. 

BSQISTBATIOir. 

of  Us  pendens,  500. 

of  crown  debts,  601. 

of  judgments,  502. 

not  notice  unless  search  made,  503. 

of  deeds  in  Middlesex  and  YorkahJie,  504. 

effect  of,  as  notice,  603,  505. 

of  titles,  505. 

fraud  in  obtaining,  506. 
Be-obant. 

of  copyhold^  95. 
Bbleasb. 

distinguished  from  grant,  65. 

conveyance  by  lease  atid  release,  55. 

superseded  b>  statutoiy  grant,  56. 
Belief. 

payable  on  death  of  ancestor,  26,  30. 
BSKAIKDEB,  41,  317. 

cannot  be  limited  after  fee  simple,  319. 

after  fee  tail,  819. 

after  term  of  years,  320. 

in  particular  estates,  320. 

tenure  of,  321. 

in  equitable  estates,  469. 

rules  restricting,  384^  439. 

whether    rule  of  perpetuity   applies   to,  335.       See  Coktivobnt 
Beiiuedeb. 
Bekewal  ov  Lease. 

by  trustee,  151. 

covenant  for,  runs  with  land,  208. 
Bekt. 

service,  24^  72,  317. 

distress  for,  24. 
'    passes  with  reversion,  317. 

condition  of  re-entry  for  non-payment  of,  233. 

ejectment  by  landlord  under  condition,  233. 

charges  upon  rents  and  profits,  273. 

reservation  of,  in  lease  under  power,  397. 

accumulation  of,  462. 
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Bbfbxbeittation. 

of  ancestor  in  desoent,  65. 

BSPV&KAVT. 

condition,  237. 
BBBUXTnra. 

use,  107|  852. 

trast,  186. 

interest  under  trust  for  oonyenion,  260,  261. 
Bbtsbsioit,  40,  314. 

no  reversion  after  fee  simple,  41. 

express  limitation  of  to  grantor  and  his  heirs,  816. 

in  particular  estate,  316. 

tenure  of  particular  estate  to,  42,  317. 

prant  of,  317. 

in  equitable  estate,  469. 
Bbtooation. 

of  uses,  114,  874. 

reservation  of  power  of,  418. 

BlOHT. 

to  things,  1. 
affainst  persons,  2. 
of  entry,  68. 

assignment  of,  69. 
of  action,  69. 
real  actions  abolished,  59. 

Salb. 

power  of,  in  mortgage,  280 

statutory  power  of,  281. 

surplus  proceeds  of,  286.  • 

power  of,  in  settlements,  379,  396.    See  BABaAiN  and  Sax<b  ;  Con- 
tbaot;  Fubohabb;  Vbhdob. 
SouxTiLj^  juris^  116. 
Sbaboh. 

for  incumbrances,  501,  508. 

notice  presumed  from,  603,  506. 
Sbigbobt,  17. 

release  o(  to  copyholder,  97. 
Sbibin. 

of  freehold,  18,  45. 

livery  of,  46. 

limitations  shifting,  46. 

abeyance  of,  47 

as  root  of  descent,  60. 

of  heir,  61. 

of  purchaser,  61. 

of  disseisor,  61. 

applied  to  copyhold,  84. 

to  support  uses,  117.    See  "Fjoorold, 
Sbizubb  quawque, 

of  copyhold,  88. 
Sbbjbaittt,  28,  24, 80. 
Sbbyiobs. 

of  tenure,  18, 19|  22. 

knight  service,  22. 

socage  tenure,  24. 

rent  service,  24. 

viUenage,  71.    See  Tbkubb. 
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SBTTLBHEirT. 

strict  Bettlement,  335. 
limits  of  duration  of,  335. 
powers  in,  379,  460. 
Shellby's  Gasb. 

rule  in,  34, 157, 160, 171, 176. 

the  rule  stated,  342. 

application  of  the  rule,  843. 

estate  of  freehold  in  ancestor,  344. 

estate  for  years  in  ancestor,  845. 

not  applied  to  separate  instruments,  845. 

limitations  of  estate  p«r  autre  vie,  846. 

of  term  of  years,  846. 
lease  for  life  with  remainder  for  years  to  executors,  847. 
applied  to  uses,  849. 
to  uses  appointed  under  powers,  876. 
applied  to  wills,  160, 176. 
not  applied  to  executory  derises,  357,  858. 
applied  to  equitable  limitations,  472. 
application  of,  to  executory  trusts,  245,  473. 
rule  applied  to  copyhold,  80. 

uses,  351. 

construed  as  remainder  if  possible,  854. 

SOOAGB. 

tenure,  24,  29. 

SOLIOITOB. 

possession  of  deeds  by,  496. 

notice  imputed  to,  497. 

notice  to,  when  notice  to  dient,  498. 

where  same  employed  by  both  parties,  489. 

fraud  of  solicitor,  499. 

duty  of,  to  register  and  search  re^striee,  500. 
Sov. 

as  word  of  limitation,  188. 

eldest  preferred  in  descent,  64. 
SPBOiix  TAIL,  170.    See  Estate  Tail. 
Spboialty. 

debt  binding  heir,  262. 

priority  of,  268.    See  Debts. 
Spboitio  pbbeobxakob. 

in  equity,  effect  of^  in  creating  trust,  802. 

conversion  under  contract  of  sale  depends  on,  808,  810. 

of  agreement  to  give  mortgage,  298. 
Sfbikgivo. 

uses,  850. 
Statutes  cited. 

3  Ed.  I.  c.  29  (time  immemorial),  74. 
13  Ed.  I.  {de  donis),  37,  81. 

18  Ed.  I.  0.  1  (quia  emptores),  18,  28,  36,  42, 100,  108,  217,  232, 

321. 
1  Ed.  III.  c.  12  (fine  on  alienation),  28. 
84  Ed.  III.  c.  16  (fine  on  alienation),  28. 
15  Bich.  II.  c.  5  (uses),  102. 
1  Bich.  III.  c.  1  (uses),  103. 

4  Hen.  YII.  c.  24  (fines),  39. 

21  Hen.  YIII.  c.  4  (sales  by  executors),  878. 
c.  16  (feigned  reoOTeries),  44. 
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Statxjtbs  oiTSD—eontinued. 

27  Hen.  VHI.  c.  10  (uses),  67, 102, 103. 

— ' c.  16  (inrolment  of  bargaia  and  sale),  109. 

82  Hen.  VIII.  c.  1  (willa),  67. 

0.  36  (fineB),  39. 

34  &  85  Hen.  YIH.  o.  5  (wilU),  67. 

13  Eliz.  0.  6  (convejance  in  fraud  of  creditors),  135. 

14  Eliz.  0.  8  (reooyeries),  68. 

27  Eliz.  c.  4  (oonveyance  in  fraud  of  purchasers),  135.  ' 

12  Oar.  II.  0.  24  (tenures),  29,  67,  78. 

16  Car.  II.  c.  17  (Bedford  leyel  registry),  604. 

29  t)ar.  II.  o.  8,  ss.  1,2  (leases  and  estates  to  be  nHule  in  writing),  49, 

50, 198. 
s.  4  (contracts  concerning  land),  198,  297,  298,  299, 

424. 

8.  6  (wills),  67. 

— — — —  8.  7  (creation  of  trusts  in  writing),  106, 132. 

8.  8  (constructiye  trusts),  106, 182. 

s.  9  (assignment  of  trusts),  142. 

s.  10  (trusts  made  assets),  285. 

— ^— s.  12  (estate  pur  autre  vie),  194. 

3  &  4  Will.  &  M.  c.  14  (deyises  in  fraud  of  creditors),  262. 

4  &  5  W.  &  M.  0.  16  (clandestine  mortgages),  611. 

10  &  11  Will,  III.  c.  16  (posthumous  chUdren),  829. 
2  &  8  Anne,  c.  4  (West  Biding  registiy),  504. 

4  Anne,  o.  16,  ss.  9,  10  (attornment),  54. 

6  Anne,  c.  2  (Irish  registry),  505. 

c.  18  (eyidence  of  death),  196. 

c.  35  (East  Biding  registry),  504. 

7  Anne,  c.  20  (Middlesex  registry),  504. 

8  Anne,  o.  14,  s.  6  (distress  for  rent),  229. 

4  Geo.  II.  c.  28,  8.  1  (tenant  holding  oyer),  197,  213. 
— — — -  s.  2  (ejectment  by  landlord),  233. 
s.  4  (relief  against  ejectment),  241. 

7  Gteo,  II.  c.  20,  s.  1  (redemption  of  mortgage),  279. 

8  Geo.  II.  c.  6  (North  Biding  registry),  504. 

11  Qeo,  II.  c.  19,  s.  11  (attornment),  55. 

s.  18  (tenant  holding  oyer),  218. 

14  Geo.  II.  c.  20  (estate  pur  autre  vie),  194^ 

89  &  40  Geo.  III.  c.  98  (accumulation),  462. 
47  Geo.  III.  c.  74  (assets  in  bankruptcy),  268. 

54  Geo.  m.  0.  168  (attestation  ol  deeds  executing  powers),  404. 

55  Geo.  III.  0. 192  (surrender  to  use  of  will),  85. 

1  Will.  rV.  c.  46  (illusory  appointments),  436. 
c.  47  (deyises  in  fraud  of  creditors),  262. 

2  WiU.  lY.  c.  45,  s.  26  (possession),  116. 
2  &  8  Will.  IV.  c.  71  (prescription),  75. 

8  &  4  WUl.  IV.  c.  27,  s.  2  (limitation  of  actions  for  recoyery  of  land), 

59, 75,  89. 
'  8.  7  (tenancy  at  will),  211. 

B.  16, 19  (disabilities),  59. 

—  ss.  25,  28  (limitation  of  trust),  284,  296. 

s.  86  (real  actions  abolished),  21,  87,  59,64,  88. 

■  s.  89  (descent  oast,  ete.),  59,  61. 

— — 8.  42  (limitation  for  recoyery  of  renter  interest), 

282. 
8  &  4  Will.  rV.  o.  42,  8.  8  (limitation  of  action  on  specialty),  282. 
■ c.  74,  8. 1  (base  fee),  40,  819. 
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Stattttes  cited— continued. 

8  &  4  WilL  lY.  c.  74,  b.  2  (abolition  of  fines  and  reooyeries),  89. 

88.  4r-6  (ancient  demesne),  25. 


Bs.  60-53  (estate  tail  in  copyhold),  82, 142. 


8  &  4  WilL  lY.  0. 104  (land  made  assets  in  equity),  262,  264, 276,  285, 

616. 
8  ft  4  Will.  lY .  c.  106,  ss.  1, 2  (descent  from  purchaser),  60,  61. 

^—  s.  8  (limitation  to  grantor),  62, 62, 116,  816. 

s.  8  (deyise  to  testotor's  heir),  168,  161,  617. 

8.  4  (heirs  taking  as  parchasera),  168, 161, 172. 

ss.  6-8  (lineal  desoent),  66. 

s.  9  (descent  to  half  blood),  63. 

1  Yiot.  0.  26, 8.  2  (repeal  of  statutes  of  wills),  68,  86. 

s.  8  (power  of  disposition  by  will),  60,  194, 412. 

SB.  8,  4,  6  (will  of  copyhold),  86. 

— — ^—  8.  6  (estate  |»tfr  autre  vie),  194^  196. 

8.  9  (execution  of  will),  86. 

— ^— —  B.  10  (will  in  execution  of  power),  404,  423. 

s.  18  (will  revoked  by  marriage),  448. 

s.  24  (will  speaks  from  death),  266,  400,  412. 

— — — —  s.  26  Oftps^  wid  void  devises),  258. 

— — ^— —  s.  27  (general  devise  as  execution  of  power),  400,  411. 

s.  28  (devise  without  words  of  limitation),  163, 192. 

g.  29  (meaning  of  **die  without  issue,*'  etc.),  183,  325, 

448,464. 
ss.  80  (devise  to  trustee),  204. 

1  &  2  Yict.  c.  110,  ss.  11, 18  (judgment  as  charge  upon  land),  885,  427, 

602. 

2  &  8  Yict.  c.  11,  ss.  4,  6  (registration  of  judgments),  602. 
88.  7,  8  {lie  pendens),  600. 

— 88.  8,  9,  10  (crown  debts),  601. 

4  Yict.  0.  21,  s.  1  (lease  and  release),  66. 

4  &  5  Yict.  c.  36  (enfranchisement  of  copyhold),  98. 

— — s.  86  (customary  court),  72. 

6  &  7  Yict.  c.  23  (enfranchisement  of  copyhold),  98. 

7  &  8  Yict.  0.  56  (enfranchisement  of  copyhold),  98. 

8  &  9  Yict.  0.  89  (Shippmg  registry),  605. 

8  ft  9  Yiot.  c.  106,  8.  2  (freehold  lies  in  grant),  61,  66. 

-^— — ^  8.  3*  (deed  required  for  conveyance,  lease,  etc),  49, 

16,  198,  202. 
-^__  B.  6  (contingency  and  right  of  entry  assignable), 

59,  228, 333. 
8.  8  (contingent  remainders),  67, 329. 

8  ft  9  Yict.  0. 112,  ss.  1,  2  (satisfied  terms),  222. 

9  ft  10  Yict.  c.  96,  8.  14  (manorial  courts),  21. 

12  ft  13  Yict.  c.  26,  s.  4  (defective  lease  under  power),  426,  427, 

429. 

13  ft  14  Yict.  c.  17,  ss.  1,  2  (defective  lease  under  power),  427, 428. 

c.  60, 86.  8,  8, 19  (vesting  order),  294. 

9.  32  (new  trustees),  147. 

16  ft  16  Yict.  c.  61  (enfiranchisement  of  copyhold),  98. 
— —  c.  66,  s.  9  (new  trustees),  147. 

— —  c.  76,  8.  210  (ejectment  by  landlord),  288. 

ss.  210,  211,  212,  219  (relief  against  forfeiture), 

241,  279. 
— ^— —  c.  86,  s.  48  (sale  in  foreclosure  suit),  282. 

17  ft  18  Yict.  c.  113  (mortgage  debts  to  be  paid  out  of  the  land),  287 

290,  810. 
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Btatutbs  citjcd — cowHwied. 

19  &.  20  Vict.  c.  120  (leases  and  sales  of  settled  estates),  380. 

20  &  21  Vict.  0.  54  (fraudulent  trustees),  144. 

21  &  22  Vict.  c.  94  (enfranchisement  of  copyhold),  98. 
-i—^— c.  77  (leases  and  sales  of  setUed  estates),  380. 

22  &  23  Vict.  0.  35,  ss.  1,  2  (licence  to  assign,  etc.),  240. 

0.  35,  ss.  4-8  (relief  against  forfeiture),  242. 

— 8. 12  (execution  of  power  by  deed),  403,  422. 

^.^_ 8s.  14-16  (power  in  trustee  or  executor  to  sell 

for  debts),  271,  378. 


—  8.  22  (crown  debts),  501. 

-  8.  23  (trustee's  receipt),  146,  277. 
8.  24  (concealment  of  deed),  511. 


23  &  24  Vict.  c.  88,  s.  3  (registration  of  judgments),  264. 

8.  6  (waiver  of  condition),  241. 

— 8.  7  {scintilla  juriijy  117. 

. 0. 126,  ss.  1,  2,  3  (reliei  against  forfeiture),  241.      ^^ 

— ^—  c.  127,  s.  28  (charge  for  solicitor's  costs),  500.  "" 

0. 145,  ss.  1-10  (Powers  of  sale),  146. 

88.  11,  24,  32,  34  (statutory  powers  in  mort- 
gages), 281,  282,  296. 

.  8.  27  (new  trustees),  148. 

8.  29  (trustee's  receipt),  146,  277. 


25  &  26  Vict.  c.  53  (registry  of  titles),  506. 

27  &  28  Vict.  0.  45  (leases  and  sales  of  settled  estates),  380. 
c.  112  (judgment  as  charge  on  land),  885,  427,  602. 

28  &  29  Vict.  c.  104,  ss.  48,  49  (crown  debts),  501. 
30  &  81  Vict.  c.  69,  s.  1  (mortgage  debt),  288. 
8.  2  (lien  for  purchase  money),  290,  810. 

82  &  33  Vict.  c.  46  (priority  of  specialty  debts  taken  away),  268,  286. 
88  &  84  Vict.  c.  23  s.  1  (forfeiture  for  treason  or  felony),  91. 

86  &  87  Vict.  0.  66,  ss.  24,  26  (Supreme  Court  of  Judicature,  law  and 

equity),  129,  242,  262. 
_ 8.  26  (mortgagor  suing  in  his  own  name),  298. 

87  &  88  Vict.  c.  88  (consents  to  lease  or  sale  of  settled  estates),  880. 
c.  87  (illusory  appomtments),  436. 

c.  78,  s.  7  (protection  of  legal  estate  taken  away),  485, 

492,  493,  507. 
Statutb. 

merchant  and  staple,  205. 
Stxwabd. 

of  manor,  90. 
Sttbfcena. 

in  Ohanoery  to  perform  uses,  101. 

SUB-TSNTJBB,  18. 

sub-infeudation  prevented  by  statute,  18. 

SUFVXBAKCE. 

tenancy  at,  212,  290. 
SiriT. 

of  Court,  20. 

SUBBTY. 

tacking  further  charge  against,  608. 
right  of,  to  consolidate  mortgages,  514. 

SUBBBNDBB. 

of  copyhold,  72. 
limitation  of  uses  of,  80,  82. 
to  use  of  will,  84. 
supplied  in  equity,  85. 
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SuBBBKDBR — continued, 

dJBpensed  with  by  statute,  86. 

Taokino. 

abolished  bj  statute,  507. 

of  further  charge  by  mortgagee,  507.  • 

not  allowed  after  notice,  508. 

against  surety  for  mortgage,  508. 

by  assignee  of  mortgage,  509. 

assignee  may  tack  after  notice  or  pending  suit,  509. 

notice  to  first  mortgagee,  510. 

satisfied  mortgage  gives  no  right  of  tacking,  510. 

unsecured  debts,  511. 

against  heir  ordeviiee,  512. 

against  creditors,  512. 

judgment  debts,  512. 
Tail,  87, 168.    See  Estate  Tail. 
Tbnavct.    See  Ebtatb. 

from  year  to  year,  200,  201. 

at  wiU,  206. 

creation  of,  208. 

determination  of,  209,  210. 

right  of  tenant  at  will  to  take  crops  and  remoye  goods,  211. 

at  sufiiBrance,  212. 

of  copyhold  at  will  of  lord,  72,  209. 
Teitant. 

holding  oyer,  remedies  against,  218. 
TxKAiTT  Bight,  77. 

TSNTJBB,  17. 

sub-tenure,  16. 

in  capite,  18. 

converted  into  common  socage,  29. 

between  tenant  and  reyersioner,  42,  817. 

of  remainder,  821. 

of  copyhold,  70. 
Tebv. 

of  yoMB,  197. 

limitation  of,  199. 

underlease  of,  816. 

satisfied  and  attendant  terms,  221. 
cesser  of,  by  statute,  222. 

protection  of  satisfied  term,  222.    See  Ebtatb  tob  Ysabs; 
Leabb. 
Title.  . 

to  land,  5. 

legal  and  equitable,  127. 
Title  pebds. 

equitable  mortgage  by  deposit  of,  297. 

right  of  depositee  without  notice  to  retain,  against  legal  title,  490. 

notice  of,  and  their  contents,  494. 

negligence  in  not  inquiring  for,  479. 
in  not  keeping,  480. 

trusting  to  representations  as  to,  481,  495. 

possession  of,  by  banker,  solicitor,  496,  496. 

suppression  of,  by  fraud  or  accident,  496. 

informality  or  defect  in,  496. 
Tbust. 

active  and  passive,  121. 
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TsuBT-'eofUinued. 

diBtinguiBhed  from  Uses,  126. 

creation  of,  131. 

declaration  of,  181, 186. 

precatoiy,  182, 186,  896. 

to  be  proved  by  writing,  182. 

parol  evidence  of,  188. 

voluntary  declaration  of,  186, 138. 

constructive,  133. 

raised  from  payment  of  consideration,  188. 

resulting,  136. 

created  by  contract,  187. 

effect  of  voluntary  agreemei.t,  187. 

effect  of  imperfect  gift,  138. 

for  conversion,  248.     See  COKTBBSION. 

for  accumulatioD,  462,  471.    See  Ezboutobt  tbubt. 
Tbubteb. 

estate  and  office  of,  148. 

purchase  from,  144. 

power  to  give  receipt,  146. 

appointment  of  new,  147. 

-duty  of,  to  account,  148. 

remuneration  of,  148. 

indemnity  of,  149. 

negligence  of,  149. 

d^aiut  of  co-trustee,  149. 

profits  of  trust,  160. 

purchase  by,  160, 161. 

what  estate  passes  by  devise  to,  167. 

to  preserve  contingent  remainder,  881. 

depositing  title  deeds  in  breach  of  trust,  481. 

notice  to,  of  assignment,  482. 

UVOBBTAIKTT. 

condition  void  for,  237. 

UVDSBLBAai. 

with  reversion,  316,  820. 

distinction  between  assignment  and,  816. 

mortgage  of  term  by,  800. 

USAOB. 

immemorial,  74. 
Usxs. 

origin  and  description  of,  99. 

disposition  of,  102. 

devisable  by  will,  102. 

descent  of,  102. 

statute  of,  108.    See  Statutes. 

creation  of,  under  the  statute,  106. 

declaration  of,  106. 

consideration  of,  106, 109. 

resulting,  107. 

limitations  of,  111. 

operation  of  statute  of,  116. 

scintilla  juris,  116. 

seisin  required  to  support,  117. 

upon  possession  of  term  of  years,  118. 

to  grantee  of  legal  estate,  119. 

upon  a  use,  120- 
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application  of  statute  of,  to  wills,  69, 122. 

limited  as  remainders,  349. 

springing  and  shifting  uses,  112, 118,  850,  861. 

limited  to  grantor  or  heirs  of  the  grantor,  114,  115. 

to  heirs  of  the  body  of  grantor,  114,  358. 

implied  use  in  grantor  for  life,  853,  855. 

future  use  construed  as  remainder,  if  possible,  854. 

power  of  appointing,  114,  875. 

uses  appointed,  875. 

use  appointed  upon  a  use,  875. 

uses  in  default  of  appointment,  876. 

USXB  OF  SUBSSKDBB. 

of  copyhold,  72,  80,  82. 

power  to  appoint,  83. 

use  limited  to  surrenderor,  88. 

statute  of  uses  does  not  apply  to,  128. 

VSHDOB 

trustee  for  specsiflo  performance,  802. 

bound  to  account  for  rents  and  profits,  808. 

lien  of,  for  unpaid  purchase  money,  808. 

may  lose  lien  by  signing  receipt,  481. 

See  (Contract  ;  Pubohabb. 
Vested. 

meaning  of  term,  18,  46. 

and  contingent  remainder,  48,  822.    See  Bekatkdeb. 

construction  in  favour  of  Testing,  289,  889,  866.    See  Ooestbuohok. 
•  construed  as  indefeasible,  44.5. 
Ybstino  obdeb. 

of  land  in  mortgage,  294. 

VHXENAOE,  71. 

pure  Tillenage,  76. 

yillein  soonge,  77.    See  Oofthold. 

VOLTTHTABT   CONTEYAKGE. 

no  resulting  tvust  upon,  184. 

Toid  against  purchaser  and  creditor,  184. 

for  purpose  which  fails,  185. 

Yoluntary  declaration  of  trust,  186,  188. 

Yoluntaiy  agreement,  187. 

imperfect  gift,  188. 

Waitbb. 

of  forfeiture  of  copyhold,  92. 

of  forfeiture  under  a  condition,  228. 

effect  of,  as  dispensation  of  condition,  240. 

restrictad  to  specific  breach  by  statute,  241. 
Wabbbhip,  26,  29. 
Waste. 

land  of  manor,  20. 

approTement  of,  by  lord,  20. 
Widow. 

estate  during  widowhood,  219. 

wiSi  devise  over  on  marriage,  840. 

power  to  charge  jomture,  879,  897.    See  Mabbiagb. 
Wife. 

purchase  in  name  of,  188.    See  Maxbiaoe  ;  Widow. 
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^WiLi/s  Case. 

rule  in,  187. 
Will. 

land  not  devisable  at  common  law,  66. 
uses  devisable,  67. 
statutes  of  wills,  67. 
devise  of  future  estates,  68,  856. 
executoxy  devise,  68,  360. 
construction  of  wills,  69. 
use  of  technical  tenns  in,  60. 
execution  of  power  by,  404. 

of  copyhold,  84, 85.    See  Devise  ;  Executory  Devise. 
Wbitino. 

not  required  for  feoffment  at  common  law,  60. 
required  for  feoffment  by  statute,  50. 
when  required  for  lease,  108. 

for  contract  or  sale  of  interest  in  land,  108. 

for  creation  of  trust,  106,  132. 

for  agreement  for  mortgage,  290. 

for  further  advance  on  mortgage,  298,  508. 

Yeab.    See  Estate  fob  Tears. 

lease  from  year  to  year,  200,  201. 
Yorkshire. 

reglBter  of  deeds,  504. 
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